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OPERATIONAL  LAW  HANDBOOK 


JA  422 

PREFACE 


The  Opera1:ional  Law  Handbook  is  a  "how  bo”  guide  for  Judge 
Advocabes  pracbicing  operabional  law.  Ib  provides  references,  and 
describes  bacbics  and  bechniques  for  bhe  conducb  of  bhe  operabional 
law  pracbice.  Ib  supporbs  bhe  docbrinal  concepbs  and  principles 
of  FM  100-5  and  FM  27-100.  The  Operabional  Law  Handbook  is  nob  a 
subsbibube  for  official  references.  Like  operabional  law  ibself, 
bhe  Handbook  is  a  focused  collecbion  of  diverse  legal  and  pracbical 
infornabion.  The  infoxmabion  was  nob  designed  bo  provide  Judge 
Advocabes  wibh  "bhe  school  solubion”  bo  a  parbicular  problem,  bub 
bo  help  bhem  recognize,  analyze,  and  resolve  bhe  problems  bhey  will 
encounber  in  bhe  operabional  conbexb. 

This  Handbook  was  wribben  for  bhe  Army  Judt/e  Advocabe  pracbicing 
operabional  law.  Obher  service  and  allied  Judge  Advocabes  may  find 
bhe  informabion  in  bhe  Handbook  useful  in  undersbanding  how  bhe 
Army  Judge  Advocabe  General's  Coxrps  conducts  ibs  operabional  law 
mission.  The  Operabional  Law  H2uicUx}ok  is  compabible  wibh  currenb 
joinb  and  combined  docbrine.  Unless  obhervise  sbabed,  masculine 
pronouns  apply  bo  bobh  men  and  women. 

The  proponenb  for  bhis  publicabion  is  bhe  Inbemabional  and 
Operabional  Law  Division,  The  Judge  Advocabe  General's  School 
(TJA6SA).  Send  commenbs,  suggesbions,  and  work  producb  from  bhe 
field  bo  TJAGSA,  Inbemabional  and  Operabional  Law  Division,  ATTN: 
MAJ  Marc  Warren,  Char lobbesvi lie,  VA  22903-1781. 
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DEALING  WITH  THE  PRESS  (PAO  GUIDANCE) 


TAB  A 
DOCTRINE 


DEFINITION  OF  OPLAW 


That  hod^  <ii  dsmesdcv  iatemarinnaJ  hav  that  imfyacts  ^»dfica%  upon  the  acthrides  of 

Uil.  Forces  in  war  and  ofauiUiDns  other  dtan  war. 


Operational  law  is  the  essence  of  the  military  legal  practice.  It  is  a  collection  of  diverse  legal  and  military 
sldlls,  focused  on  military  operations.  It  includes  mditary  justice,  administrative  and  civil  law,  legal 
assistance,  claims,  procurement  law,  national  security  law,  fiscal  bw,  and  international  law.  The  practice 
of  operational  law  requires  competence  in  military  skills.  The  tenets  of  the  operational  law  practice 
mirror  the  tenets  of  Army  operations:  initiative,  agility,  depth,  synchronization,  and  versatility. 

Because  the  definition  of  operational  law  is  so  broad,  ample  statutory  and  regulatory  references  serve  to 
establish  the  substance  of  the  practice.  The  difficulty,  however,  is  not  WHAT  to  do,  but  HOW  and 
WHERE  to  do  it.  The  following  list  of  references,  while  not  exhaustive,  provides  authority  for  legal 
support  in  military  operations. 


DIRECTIVES 


Together,  the  following  three  directives  mandate  aggressive  operational  law  programs.  The  first  two  direct 
commanders  to  use  their  lawyers.  The  third  message  ensures  that  the  loop  is  closed.  If  the  command 
has  not  sought  legal  input  from  the  top,  this  message  forces  it  "from  the  bottom,"  directing  lawyers  to 
liaison  with  G-3  operators. 


POD  Dir.  5100.77.  10  July  79.  requires  all  US  Forces  to  abide  by  the  law  of  war.  "The  Armed  Forces  of 
the  United  States  shall  comply  wi^  the  law  of  war  in  the  conduct  of  military  operations  and  related 
activities  in  armed  conflict,  however  such  conflicts  are  characterized."  (NOTC:  A  revised  DoD  Dir 
5100.77  is  expected  in  1994/95.  The  proposed  revision  incorporates  legislative  changes 
(Goldwater/Nichols,  e.g.)  and  lessons  learned  from  Operations  URGENT  FURY,  JUST  CAUSE,  and 
DESERT  STORM.) 

Joint  Chiefs  of  Staff  Memoranda  (MJCS  59-83.  1  June  83.  and  MJCS  0124-88.  4  Aug  88)  require  lawyers 
to  provide  advice  on  both  restraint  and  the  right  to  use  force.  "Legal  Advisors  should  be  immediately 
avaUable  to  provide  [LOW  advice  and  compliance]  during  joint  and  combined  operations."  That  advice 
should  "address  not  only  legal  restraints  upon  operations,  but  also  legal  rights  to  employ  force."  Further, 
lawyers  "should  attend  planning  conferences  for  joint  and  combined  operations  and  exercises  when  ROE 
and  related  topics  will  be  discussed." 

FORSCOM  Message.  Subject:  Review  of  Operations  Plans  1292030  Oct  841.  Legal  Advisors  will  review 
and  advise  commanders  and  staff  on  all  operational  plans  and  orders.  JAs  will  make  direct  liaison  with 
the  operations  officer  (G>3)  to  act  as  the  operational  law  advisor. 
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FIELD  MANUALS 


FM  100-5.  OPERATIONS  (June  1993L  Establishes  Army  doctrine.  Of  particular  importance  to  JAs  are 
Chapter  2,  Fundamentals  of  Army  Operations,  and  Chapter  13,  Operations  Other  Than  War.  Discipline, 
rules  of  engagement  (ROE),  and  the  law  of  war  are  discussed  at  pages  2-3  and  2-4.  Restraint  and  ROE 
are  discussed  at  page  13-4. 

FM  27-100.  LEGAL  OPERATIONS  (September  199D.  Establishes  Army  JAGC  legal  operations 
doctrine.  Although  premised  on  the  AirLand  Battle  Doctrine,  FM  27-100  provides  an  overview  of 
traditional  Army  JAGC  legal  support  structures,  roles,  and  missions. 

FM_27-10,  THE  LAW  OF  LAND  WARFA^  Oulv  1956.  with  Chance  L  July  1976V  The  essential 
reference.  Unfortunately,  it  contains  little  direct  language  on  how  and  where  the  command  obtains  the 
legal  advice  necessary  to  follow  the  laws  and  principles  embodied  in  the  manual. 

F?’  100-10.  COMBAT  SERVICE  SUPPORT  f February  1988V  Generally  prescribes  and  defines  legal 
service  support  to  various  levels  of  command  (pages  4-11  and  4-12). 

FM  100-16.  SUPPORT  OPERATIONS:  ECHELONS  ABOVE  CORPS  fAoril  IQSSl.  Lists  "necessary 
legal  support"  and  provides  authority  for  JAs  operating  with  maneuver  brigades  (pages  7-11  and  7-12). 

FM  100-15.  CORPS  OPERATIONS  fSeotember  1989V  Provides  "wiring  diagram"  of  Corps  staff, 
identifying  SJA  as  a  member  of  Personal  and  Special  Staffs  (page  2-2).  Establishes  and  defines  Corps 
command  posts  and  cells,  and  identifies  SJA  positions  in  the  CSS  cells  of  the  Corps  tactical  operations 
Center  (CTOC)  and  Corps  Rear  Command  Post  (pages  4-9  through  4-11). 

FM  100-25.  DOCTRINE  FOR  ARMY  SPECL^  OPERATIONS  FORCES  fPecemher  1991V  Identifies 
functional  ar^  of  legal  services  to  SOF.  Provides  doctrinal  authority  for  legal  support  to  SOF  and  for 
organic  JAs  in  SF  groups  (pages  14-20  and  14-21). 

FM  ti-ioo,  prVISIQN  OPERATIONS  (June  1990'i.  Identifies  division  staff  organization  and  functions, 
and  identifies  SJA  position  locations  in  the  division  in  the  field.  Provides  authority  for  SJA  positions  in 
the  <^SS  cells  of  the  division  Tactical  Operations  Center  (DTOC)  and  division  Rear  Command  Post  (pages 
3-4  t  irough  3-7). 

FM  71-100-2.  INFANTRY  DIVISION  OPERATIONS:  TACTICS.  TECHNIQUES.  AND  PROCEDURES 
(August  19931.  Prescribes  division  command  post  operations  and  techniques.  Provides  for  one  JA 
(identified  as  the  DSJA)  as  part  of  the  G-3  Plans  element  of  the  Main  CP  (page  2-42).  Provides  for 
main  SJA  body  location  in  the  G-1  support  element  of  the  division  Rear  CP  (pages  2451,  2-62,  and  2-73 
through  2-76).  Places  a  JA  in  the  G-3  Operations  element  of  the  division  Assault  CP;  states  iat,"  The 
SJA  [representative]  is  a  critical  element  in  the  assault  CP  during  the  early  stages  of  the  deployment" 
(pages  2-80  through  2-84).  Discusses  SJA’s  extensive  role  in  operations  other  than  war,  including  advice 
on  ROE  and  "legal  considerations"  (chapter  6). 

FM  101-5.  STAFF  ORGANIZATION  AND  OPERATIONS  (Mav  1984V  Establishes  basic  staff  structure 
for  major  field  commands;  identifies  SJA  as  member  of  Special  and  Personal  Staffs  (pages  2-6  through  2- 
10).  Defines  the  "Special  Staff  Group"  and  "Personal  Staff  Group"  (pages  2-4  and  2-5).  Lists 
responsibilities  of  the  SJA  (pages  3-31  and  3-32). 

FM  41-10,  CIVIL  AFFAIRS  OPERATIONS  (January  19931.  Establishes  CA  doctrine.  Provides  for 
"Legal"  as  a  CA  Functional  Specialty  (page  4-14).  Affords  good  overview  of  CA  missions  and  addresses 
matters  of  interest  to  the  operation^  lawyer  (chapter  14,  for  example,  discusses  the  Country  Team  and 
NGOs).  Include  this  FM  in  your  deployment  load  list. 


REGULATIONS 


Although  not  "doctrinal,"  regulations  also  provide  authority  for  the  performance  of  the  operational  law 
mission: 

AR  27-L  Judge  Advocate  Legal  Service  (September  1989V  Identifies  the  "international  law* 
responsflrilities  of  TJAG  (2-lg);  provides  that  JA  ofGcers  should  not  routinely  perform  nonlegal  duties 
(paragraph  3-2c);  and  prescribes  operational  law  as  a  responsibility  of  SJAs  (paragraph  S-2a(3)(e)). 

AR  27-10.  Military  Justice  fPecember  19891.  Provides  for  mutual  support  responsibilities  between  SJAs 
and  USATDS  (chapter  6);  addresses  tactical  unit  support  and  performance  of  nondefense  duties  by 
USATDS  JAs  (paragraph  6-8).  Provides  for  judicial  cross-servidng  LAW  R.C.M.  201(e)(4)  (paragraph  8- 
6e)  and  for  administrative  and  lo^tical  support  to  military  judges  (paragraph  8-7).  Restates  and 
implements  U.S.  custody  policy  overseas  (chapter  17). 

AR  570-2.  Manpower  Requirements  Criteria  'Mav  1992'>.  Serves  as  the  basic  document  for  TOE  staffing. 
Now  being  revised.  See,  Combat  Developments  Notes,  New  Manpower  Requirements  Criteria,  Army  Law., 
April  1994,  at  58.  The  Manpower  Requirements  Criteria  (MARC)  is  the  authority  for  operational  law 
attorney  positions  in  units. 


COMMAND  REGULATIONS  &  PUBLICATIONS 


Command  regulations  and  publications  can  reinforce  the  operational  law  mission.  Numerous  commands 
have  regulations  on  Law  of  War  Programs  and  Reporting  Law  of  War  Violations.  For  example, 
USAREUR  Regulation  27-8,  Law  of  War  Pro^am  (December  1992)  effectively  implements  directives  and 
doctrine  by  mandating  SJA  involvement  in  training  and  operations,  as  well  as  establishing  command 
policies  on  law  of  war  trainmg  and  violation  reporting  procedures.  Probably  the  best  technique  for 
making  operational  law  an  integral  component  of  your  command  (and  not  dependent  on  the  force  of 
personality  of  the  operational  law  attorney)  is  .o  ensure  that  appropriate  references  to  operational  law 
support  are  placed  in  unit  Tactical  and  Field  SOPs. 


TAB  B 

NATIONAL  SECURITY: 
STRATEGY  &  STRUCTURE 


Hie  IT”—”  to  ■  Avtriitm  at  oaoduBmeat  mat  be  a  sUattg  oi  mlaiymnat,  the  ealaiBeineiit  of  the  aorid^ 

bee  rowiiminity  of  nmir>.j  dfjiamriciefc 

Aethof^  Lake,  National  Security  Advisor,  Sep.  21,  1993 


L  STRATEGY.’ 


A  CHANGED  WORLD 

The  dissolution  of  the  Soviet  Union  caused  a  fiudamentai  change  in  US  strategy.^  Where  the  US  once  had  the 
luxuiy*  of  a  clearly  identifiable  threat  (the  Soviets),  it  now  must  focus  an  a  broader  array  of  regional  contingency  Uueais.  The 
National  rnminiind  Authority  changed  US  strategy  from  ‘containment*  lo  ‘peacetime  engagement*  to  'eniargemenL*^ 

The  engagement/enlargement  philosophy  encourages  the  US  to  use  its  elements  of  natmnal  power  to  prevent  wars  and 
regional  conflicts,  rather  than  having  to  confront  adversaries  in  combat  (or  ‘cold  war*  scenarios).*  The  elements  of  national 
pt^r  are:  military  strength,  public  diplomacy,  economic  vitality,  moral  and  political  esample,  and  alliance  relationships. 

At  the  heart  of  the  engagement  strategy-articulated  in  the  August  1991  National  Seourity  Strategy’-is  a  desire  for  a 
new  world  order.  IVirmer  President  Bush  descimed  the  new  world  order  as  one  *wfaeie  brutaliqr  will  go  unrewarded  and 
aggression  will  meet  collective  resistance.*  It  will  be  a  ‘world  where  the  rule  of  law  supplants  the  rule  of  the  jungle.  A  world  in 
qytinfi*  recopiin  the  shared  responsibility  for  fieedom  and  justice.  A  world  where  the  strong  lespeet  the  nghtt  of  the 
weak.*  The  major  eiemeats  of  the  order  will  be:  *peacefiil  settlements  of  disputes,  solidariqr  against  aggression,  reduced  and 
and  just  treatment  of  all  peoples.*  It  is  necessary  to  understand  the  essence  of  the  engagement  strategy  to 
folly  grasp  the  means  to  achieving  the  ealargmnent  strategy. 

JULY  1994:  A  NATIONAL  SECURITY  STRATEGY  OP  ENGAGEMENT  AND  ENLARGEMENT 

The  Clintcm  Administratioa  refined  the  engagement  strategy  by  defining  what  was  to  be  accomplished  in  the 
process.  Enlargement  became  the  strategy  theme,  to  empharite  the  mdSe  comesstones  of  the  American  experience 
thatwere  to  the  continuation  of  our  way  of  life.  The  cornerstones  are  needom,  liberal  democracv,  human  rights,  and 

open  marimt  economies.  Additionally,  President  Oinfon  reorganize  the  emphan  placed  on  each  of  the  elements  of  national 
power.  Where  President  Bush  focused  on  military  power  and  alliance  relationshipe.  President  Clinton  emphasizes  economic 
vitality  and  the  moral  and  political  example  that  the  US  sets. 


’Note  that  ‘strategy*  is  an  all  encompasrag  concept,  not  just  strategy  for  the  military.  While  the  military  is  obviously  a 
strong  element  within  our  national  structure,  it  exists  to  support  civilian  objectives.  Accordingly,  US  military  strategy  evolves  (as 
a  subset)  from  the  US  National  Security  Strategy. 

^S  strategy  changes  with  the  times.  During  the  Eisenhower  administration,  ‘massive  retaliation*  was  the  concept  for 
the  Somt  Union  in  line.  Under  Kenneity,  the  idea  changed  to  ’flexible  response.’  Since  then,  ’conuinment’  and 
’deterrence’  has  been  the  key  to  dealing  with  communist  expansionism. 

^IVvo  sides  can  be  seen  emerging  in  the  struggle  to  set  American  foreign  policy.  One  is  ‘America  Rrst,*  and  the  other  is 
'Pax  Americana.*  America  Hrst  proposes  we  withdraw  from  our  entangling  arrangcuneats  overseas,  and  let  other  countries 
provide  for  their  own  defense.  Pax  Americana  on  the  other  hand,  states  that  US  interests  are  best  served  by  our  staying  e^ged 
(Mcetime  engagement),  thereby  obviating  the  need  for  Germany,  Japan  or  others  to  substantially  rearm.  In  fact,  the  classifi^ 
1992  Defense  Planning  Guidance  (leaked  to  the  press  in  March  ’^)  urges  the  US  to  not  only  recognize  its  pre-eminent  position 
in  the  world,  but  to  actively  seek  to  maintain  that  position  (Pax  Americana).  This  classified  document  makes  the  case  for  a 
world  dnminined  by  one  si^rpo^  whose  positiori  can  be  perpetuated  by  constructive  behavior  and  sufficient  military  might  to 
deter  auy  nation  or  group  of  nations  from  challenging  American  primacy.^ 

*Even  the  UN  has  shifted  large  parts  of  itt  diplomacy  from  international  conflicts,  and  is  focusing  on  internal  affairs  of 
states.  The  Security  Council  now  ’spends  most  of  its  time  on  civil  wars.*  The  secretariat  has  formed  a  new  office  for  civil  wars 
whose  work  is  called  'humanittrian  diplomacy.*  Itt  director  operates  at  the  intersection  of  humanitarianism  and  security,  relief 
and  peacekeeping.  His  focal  point  is  40  million  refogea  from  internal  conflicts,  17  million  pushed  across  borders,  23  million 
displaced  within  their  homelands.  (S.  Rosenfeld,  Washington  Post) 

The  National  Security  Act  of  1947,  as  amended  (see  Section  603,  Goldwater  Nichols  Defense  Department  Reorganization 
Act  of  1986),  requires  the  President  to  transmit  a  Natl  Sec.  Strategy  Report  to  Congress  each  year.  The  unclassified  version  is 
available  for  $2.75  from  the  GPO  under  stock  #  0404XX)-00-561-7. 
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The  1994  Enpgeineitt  and  EnlaxfBment  Stiategjr  it  a  3  pan  approach: 
SBCURTTY 


•  Goal:  Maintain  a  force  ttnicture  to  respond  to  two  ’aeaify  siinultaneous*  major  regional  oonfikts; 

•  PentMoo's  ‘Bottom  Up  Review*; 

•  Presidrat^  ^  ^raw  the  line*  aninst  cuts  that  undennine  force  structure  or  readiness; 

•  Strengthen  NATO'S  lesdership  role  in  Europe; 

•  Combat  proliferatioo  of  weapons  of  mam  detouction;  and 

•  Poliqr  reform  on  US  invoivefnent  in  multilateral  peace  operatioos. 

ECONOMICS 

•  Reduce  deficit  and  promodon  of  economic  growth; 

•  Approval  of  NAFTA; 

•  GATT  -  Urunm  ncfotiatioos  on  world  trade  (opening  of  new  markets); 

•  Asian  Pacific  Economic  Coopera^  (APEQ  meeting  -  (steps  taken  to  enand  US  ties  with  Asia); 

.  Bavinnniental  Protection  -  sigoing  of  the  ^Dtvernnr  Treanr  in  June  1993  and  development  of  a  National 
Climte  Plan;  and 

-  Population  Control  -  US  will  take  world  leadership  lead  in  strategies  that  allow  families  to  choose  the 
number  and  spacing  of  children. 


DEMOCRACY 

•  Support  democratic  and  market  reforms  in  the  Fbrmer  Soviet  Union; 

•  Su{^»tt  the  embtyook  demoaacy  of  South  Afirica; 

•  Stctmgthn  UN  sanctioos  agsinst  the  military  rulers  of  Haiti  (arith  a  view  toarard  restoration  of  democracy); 

•  Proposed  revision  of  the  Foreign  Aasistaace  Act 

In  accordance  with  the  shift  in  stratcBT  that  begsn  in  the  early  199(ys,  the  force  structure  has  undergone  significant 
restructuring  (downsizing).  To  acoomptish  the  pracetime  engagement  mission,  the  1992  National  Militarv  Strateev  a 

‘Base  Force*  consisting  ot  strategic  deterrence,  forward  presence,  crisis  response,  and  force  reconsdtntiott.  TnSt  base  force 
continues  to  be  reevaluated  -  the  latest  being  a  *bottom  up  review*  conducted  by  the  Dqpartment  of  Defense.  The  1994 
National  Security  Stcat^  announces  a  shift  trom  downsizing  to  stabilizing  the  force,  so  that  it  can  respond  to  two  ‘nearly 
simultaneous  major  regional  oontiiigencies.* 


n.  TBB  SntVCWKB  :  THE  UNIFIED  /  SPBOFIBD  COMMAND  SYSTEM. 

Hahtjua  Commands 

The  unified  commands  are  the  fighting  commands  of  the  US.  Collectively,  their  job  is  to  conduct  military  operatioi.s 
wherever  and  whenever  US  national  interests  require.  Unified  commands  have  bro^  continuing  missions,  and  employ  the  foices 
of  two  or  more  services.  Specified  Commands  (when  created)  also  have  broad,  continuing  mismns,  but  only  employ  one  senice 
component  to  fulfill  that  mission. 


Assignment  of  Forces 

US  forces  are  assigned  to  10  unified  commands  under  the  authority  of  the  SECDEF.  There  are  10  combatant 
commands.”  The  Commanders>in-Chief  (QNCs)  are  assigned  either  lemonal  or  functionai  re^ionsibilities.  of  the  ten 
unified  commanda  (USACOM,  EUCOM,  PACOM,  SOUraCOM,  CEmCOM)  have  regional  responsibilities,'  the  other  five  have 
functional  responsibilities. 

1.  Reino^  regional  QNCs  support  US  national  security  interests  in  particular  areas  of  the  world.  These 

QNCs  command  the  US  Atlantic  Command,  US  Eurt^iean  Command,  US  Padfo  Command,  US  Southern  Command,  and  US 
Central  Command. 

2.  Fbnctit^  CINCs.  Tie  functional  QNCs  provide  their  specialized  support  world-wide.  These  QNCs  command  the 
US  Transportation  Command,  US  Special  Operations  Command,  US  space  Comma^  US  Strategic  Command,  and  NORAD. 


Operational  Chain  of  Command 

1.  NationalCogiTiaiidAufoOTitg.  The  operational  chain  of  command  for  these  combatant  forces  tuns  from  the  National 
Command  Authority  (NCA),  i.e.,  the  President  and  the  SEO^,  through  (not  with)  the  Chairman  of  the  Joint  Oiiefs  of  Staff 
(CJCS)  to  the  QNCs. 


*Ia  June  1992,  the  Strategic  Air  Command  (a  Specified  Command)  became  the  US  Strategic  Command  (a  Unified 
Command).  This  command  is  the  US’  'nuclear*  command,  combining  the  strategic  nuclear  capabilities  of  the  Air  Perce  with 
those  of  the  Naw.  And  in  1993,  US  Atlantic  Command  changed  its  name  from  USLANTCOM  to  USACOM  in  accordance  with 
its  new  role  as  the  Joint  force  integrator,  responsible  for  the  training  of  all  US  forces. 
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2-  CJCS.  The  Owimmi  of  the  JCS  has  no  command  authority.  He  acts,  instead,  as  an  executive  afent  for  SECDEF  and 
provides  a  channel  of  communication  between  the  NCA  and  the  combatant  commands. 

3.  Military  Pepa^CTts.  Note  that  the  military  departments  (i.e.,  the  Army,  Navy,  and  Air  Force)  are  not  in  the  operational 
chain  Of  commano.  ifiSm  departments  are  responsible  for  ensuring  that  ONCs  have  the  foices  and  material  necessary  to  fulfill 
their  warfighting  missions.  Irc  MilDeps  msy  retain  fortes  for  their  inherent  installation  functions  of  recruiting,  training,  etc 


Brief  Descriptioa  of  Combatant  Commands 
Regional  Cnnimands 

US  Altauic  Command  (USACOM,  Norfolk,  VA).  Responsibie  for  planningfconducting  US  military  operations  in  Atlantic  and 
the  training  of  all  forces  in  the  U.S.  The  ONC,  Atlantic  is  abo  Supreme  Allied  CDR  Atlantic  a  major  NATO  CDR.  Note 
that  Foscm  Command  (FORSCOM,  Fort  McPherson,  Georgia)  is  now  the  Amqr  component  of  USACOl^  and  no  longer  a 
separate  specified  combatant  command.  FORSCOM  has  traditionally  been  responsible  for  1)  the  land  defense  of  the 
Cratinentu  United  States  (CONUS);  2)  providing  a  general  reserve  of  combat-ready  Am^  forces  to  reinforce  other  commands, 
and  3)  leadinem  and  related  deployment  planning  for  those  forces. 

US  Enropean  Command  (USEUCOM,  Stuttgart,  Germany).  Primarify  responsible  for  providing  combat  ready  forces  to  NATO. 
Area  of  responsibility  includes  certain  Middle  East  and  most  African  countries. 

US  PaciSc  Command  (USPACOM,  Camp  Smith,  Hawaii).  Responsible  for  supporting  US  and  allied  national  interests  in  the 
Pacific  and  Indian  Ocean  areas. 

US  .Snutlieni  Command  (USSOUTHCOM,  Pamuna).  Responsible  for  a  wide-range  of  regional  military  activities  to  enhance 
security  in  Central  and  Latin  America. 

US  Central  Command  (USCENTCOh^  MacOill  Air  Force  Base  (AFB),  FL).  Responsible  for  the  plannin^escecution  of  military 
operatioos  in  SW  Asia,  for  joint  exercises  involving  US  and  regional  forces,  and  for  security  assistance  in  the  area. 


Supporting  Cornmands 

US  Transpmlation  Command  (USTRANSCOM,  Scott  AFB,  Illinois).  Responsible  for  providing  global  air,  land,  and  sea 
transportation.  It  includes  the  Military  Airlift  Command  (MAQ,  the  Military  Sealift  umunand  (MSC),  and  the  Military 
Transportation  Management  Command  (MTMC). 

US  Special  Operations  Comnuuid  (USSOCCOM,  MacOill  AFB,  Florida).  Responsible  for  providing  a  general  reserve  of  specially 
train^  and  equipped  special  operatioos  forces  to  reinforce  other  commands.  Additionally,  pursuant  to  a  specific  tasking  by  the 
President  and  SECDEF,  the  Cominander-in-Chief,  USSOCCOM,  may 'command  a  special  operations  mission. 

US  Space  Command  (USSPACECOM,  Peterson  AFB,  CO.).  Responsible  for  the  defense  of  the  Continental  US  (CONUS)  from 
air,  missile,  and  space  attack.  Provides  warning  support  to  N.  American  Air  Defense  Cmd  (NORAD),  the  joint  US-Canadian 
command  responsibie  for  air  defense  of  N.  America. 

US  SMtegic  Command  (USSTRATCOM,  Offutt  AFB,  Nebraska).  Responsible  for  deterring  major  military  attack  on  the  US  or 
its  allies.  Should  deterrence  fail,  it  will  employ  appropriate  forces  (strategic  nuclear  forces  if  ne^ed). 

North  American  Aerospace  Defense  Ctanmand  (NORAD).  Responsible  for  safeguarding  the  sovereignty  of  North  American  air 
space;  deterring  attack  on  North  America  by  aerospace  surveillance,  warning,  and  characterization  of  attack;  and  should  deterrence 
fail,  to  defend  against  air  attacks. 


m.  THE  ROLE  OP  THE  JUDGE  ADVOCAIE. 

Judge  Advocates  have  a  natural  role  in  this  new,  more  complex,  strategy.  Whether  deployed  forward,  as  a  part  of  the 
contingency  forces  that  comprise  the  oower  projection  package,  or  as  a  part  of  the  various  command  and  support  strata,  the 
Operational  Law  Judge  Advocate  fulfills  a  special  role  in  the  peacetime  engagement  mission,  as  the  staff  expert  on  such  issues  as 
use  of  force,  rules  of  engagement,  international  agreements,  domestic  law  (e.g,  drug  interdiction,  military  support  to  law 
enforcement,  disaster  rehef)  and  so  on. 

Operational  Law  specializes  in  the  ‘military  strength*  component  of  the  elements  of  national  power,  and  the 
OPLAWYER  can  walk  the  commander  up  to  the  line  between  peacetime  engagement  and  conflict.  In  this  manner,  law  becomes 
an  ‘arrow  in  the  quiver*  for  commanders,  and  can  be  used  as  a  force  multiplier. 
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TABC 

DnERN4110NAL  AGSEEMENTS 


Introduction 

This  chapter  does  not  attempt  to  discuss  specific  international  agreements  that  may  affect  military 
operations.  Th^  are  too  numerous,  and  too  many  are  classified.  Instead,  this  discussion  focuses  on  a 
t^c  understancfing  of  what  constitutes  an  international  agreement,  plus  the  procedural  and  substantive 
authorities  for  the  negotiation  and  conclusion  of  intematimial  agreements  by  DOD  personnel  Finally,  it 
provides  a  checklist  for  drafting  or  reviewing  proposed  agreements. 

Role  of  the  JA 

The  Operat  onal  Lawyer  (OPLAWYER)  should  have  at  least  a  general  awareness  of  the 
international  agreetu  mts  between  the  US  and  the  receiving  states  to  which  his  unit  deploys.^  Agreements 
that  are  not  available  at  the  unit  level  most  likely  may  be  obtained  from  the  Unified  Command  whose 
AOR  includes  the  deployment  site.  Other  possible  sources  for  relevant  agreements  are  the  Component 
Command  and  the  intemadonal/operational  law  divisions  of  the  service  TJAGs. 

After  reviewing  applicable  agreements,  the  JA  must  determine  whether  issues  relevant  to  the 
deployment  have  been  adequately  addressed  in  existing  agreements  or  whether  new  agreements  are 
required.  If  a  new  agreement  appears  appropriate,  the  JA  should  raise  the  matter  through  command 
channels  to  the  appropriate  authority  under  AR  550-51.^  This  authority  may  be  OSD,  the  service 
secretary/chie^  the  Chairman  of  the  Joint  Chiefs  of  Staff  or  the  mgniyjinr  Unified  Commander. 

The  JA  should  assist  in  interpreting  and  implementing  international  agreements  and  be  prepared 
to  monitor  compliance  with  their  terms,^  as  they  typically  set  out  the  conditions  under  which  the  forces  of 
a  sending  state  are  present  in  the  territory  of  the  receiving  state.  The  most  common  example,  and 
frequently  the  most  important  agreement  to  the  JA,  is  the  status  of  forces  agreement  (SOFA).  As  the 
name  suggests,  a  SOFA  sets  out  the  status  of  the  force  as  an  instrumentality  of  the  government  of  the 
sending  state,  providing  for  various  privileges,  immunities  and  responsibilities,  as  well  as  the  rights  and 
responsibilities  of  individual  members  of  the  force.  For  example,  SOFAs  typically  provide  that,  as  an 
extension  of  the  sovereignty  of  the  sending  state,  visiting  forces  do  not  pay  impoit/export  taxes  in  the 
receiving  state. 

SOFAs  also  provide  for  the  status  of  individual  members  of  the  force,  including  soldiers,  civilian 
employees  and  the  dependents  of  each.  Some  SOFAs  include  contractor  personnel  as  weU,  but  not  many. 
All  agreements  should  be  analyzed  carefully  to  determine  the  classes  of  persons  to  whom  they  apply, 
usually  by  studying  the  definitions  of  such  terms  as  "the  force,"  "US  forces"  or  "members  of  the  force." 

For  example,  retired  personnel  often  complain  of  being  denied  the  right  to  shop  in  commissaries  overseas, 
a  right  earned  by  many  years  of  active  service.  In  fact,  receiving  states  are  jealous  of  the  revenues  they 
lose  when  they  exempt  visiting  forces  from  customs  duties  and  other  fees,  so  the  SOFA  typically  limits  the 


^  International  agreements  to  which  the  US  Is  party  are  listed  in  Treaties  in  Force,"  an  official  State  Department 
publication.  Unclassified  texts  are  published  in  Treaties  and  Other  International  Agreements  ("TIAS),'  and  US  Treaties  (UST), 
available  through  the  Government  Printing  Office,  Washington,  DC  20402,  phone  (202)  783-3238.  [Beware  that  publication  of 
an  agreement  frequently  takes  8  to  10  years  after  signature.]  Texts  of  classified  agreements  of  interest  to  the  OPLAWYER 
are  most  readily  available  from  the  Unified  Commander  into  whose  AOR  your  unit  deploys.  The  DOD  General  Counsel  is  the 
officiai  repository  for  most  agreements  negotiated  by  DOD  personnel  fsee  DOD  DIR  5530.3,  1E2]. 

^  See  also  DOD  Directive  5530.3,  International  Agreements;  SECNAV1NST  5710.25A,  International  Agreements;  and  AFR 
11-21,  Negotiating,  Concluding,  Reporting  and  Maintaining  International  Agreements. 

^  Be  alert  to  the  restrictions  contained  in  IK  of  DOD  DIR  5530.3  on  raising  issues  of  noncompliance  on  matters  of 
policy  significance. 
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classes  of  persons  to  whom  such  privileges  are  extended.  Retired  personnel  do  nothing  to  benefit  the 
receiving  state,  and,  from  the  US  perspective,  it  is  not  cost  effective  to  jeopardize  negotiation  of  the 
agreement  to  accommodate  what  is  likely  to  be  a  very  small  number  of  persons  anyway.  As  a  result,  they 
are  generally  excluded  from  such  coverage.  The  same  result  is  common  in  the  case  of  contractor 
personnel,  ^^o  are  usually  present  in  a  receiving  state  to  make  a  profit  -  as  opposed  to  soldiers  who  are 
present  due  solely  to  their  military  orders. 


Perhaps  the  most  important  substantive  provision  of  the  typical  SOFA  is  criminal  jurisdiction, 
^^ther  exercised  by  the  sending  state  or  the  receiving  state.^  OAer  common  provisions  include  the  right 
to  enter  the  territory  of  the  receiving  state  on  ID  car^  and  orders  rather  than  passports  and  visas  - 
which  can  become  expensive  and  time-consuming  if  required  for  entire  units.  In  addition  to  privileges  and 
immunities,  SOFAs  may  also  impose  certain  oblations  on  members  of  the  force,  such  as  refraining  from 
any  interference  in  the  internal  affairs  of  the  receiving  state. 


The  NATO  SOFA  is  the  "grand-daddy"  of  SOFA^  but  SOFAs  wnth  Korea  and  Japan  are  also 
significant.  These  agreements  address  a  variety  of  status  issues  in  great  detail,  but  be  alert  to  the 
possibility  that  status  provisions  may  be  included  in  another  type  of  agreement,  such  as  an  "access 
agreement"  or  "defense  cooperation  agreement."  A  lease  is  usually  not  regarded  as  an  international 
agreement,  but  a  lease  for  facilities  overseas  that  includes  status  provisions  ~  and  there  are  precedents  -- 
rises  to  that  level 


Agreements  other  than  SOFAs  are  also  important  to  the  operational  lawyer.  A  mutual  defense 
treatjr  may  obligate  the  US  to  come  to  the  aid  of  another  country  in  case  of  armed  attack.  Another 
agreement  may  authorize  the  US  to  pre-position  war  material  in  ^e  territory  of  a  receiving  state  to  avoid 
lengthy  logistics  tails  in  case  of  a  contingency.  Others  may  provide  for  the  US  to  loan  cryptological 
(communications  security,  or  COMSEC)  gear  to  another  country  in  the  interest  of  interoperability.  Other 
types  of  agreements  may  provide  for  a  wide  variety  of  defense  activities,  such  as  cooperative  research  and 
development,  exchange  of  persoimel,  mutual  logistics  support  (cross-servicing),  fuel  storage,  combined 
exercises,  training  for  the  armed  forces  of  the  receiving  state,  access,  host  nation  support,  exchange  of 
military  information,  intelligence  exchange,  ?tc. 

The  Nature  of  International  Agreements 

International  agreements  are  commonly  misperceived  as  elaborate  documents  signed  at  solemn 
ceremonies  by  heads  of  state,  with  the  advi'%  and  consent  of  the  Senate  and  formal  ratification  by  the 
President.  While  some  agreements  certainly  are  of  this  type,  the  majority  of  agreements  with  which  JAs 
will  be  concerned  are  on  a  much  lower  level. 

The  elements  of  an  international  agreement  are  (1)  an  agreement  (2)  between  governments  (or 
agencies,  instrumentalities  or  political  subdivisions  thereof)  or  intemation^  organizations  (3)  signi^ing  an 
intent  to  be  bound  under  international  law.®  In  many  respects,  an  international  agreement  is  simply  a 
contract.  If  a  document  includes  the  elements  listed  above,  it  is  an  international  agreement,  and  its  title 
or  form  is  of  little  consequence.  It  is  also  possible  that  an  agreement  may  be  oral.  Similarly,  the  actual 
status  or  position  of  the  signer  is  not  as  important  as  the  representation  that  he  speaks  for  his 


*  For  a  discussion  of  DOD  policies  on  foreign  criminal  jurisdiction,  seo_AR  27-50/SECNAVINST  5820.4G/AFR  110-121. 

^  International  law  treats  all  agreements  equally.  US  domestic  iaw,  however,  regards  *treaties*  and  “other  international 
agreements*  as  distinct.  Under  the  Constitution,  a  treaty  requires  the  advice  and  consent  of  two-thirds  of  the  Senate,  while 
the  President  may  enter  into  an  executive  agreement  pursuant  to  his  own  constitutionai  powers  to  conduct  the  foreign  affairs 
of  the  United  States,  or  as  Commander  in  Chief  of  the  armed  forces.  As  a  result,  security  "commitments."  which  are 
obiigations  binding  under  international  law,  are  embodied  in  treaties  made  with  the  advice  and  consent  of  the  Senate.  By 
comparison,  a  security  "arrangement,"  a  piedge  to  take  certain  action  in  the  event  of  a  threat  to  another  country's  security,  is 
frequently  made  by  executive  agreement  solely  on  the  constitutional  authority  of  the  President. 

*  See  AR  550-51,  found  at  Appendix  A  of  DA  Pam  No.  27-24,  Selected  International  Agreements,  Vol.  II. 
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govenunent.  The  OPLAWYER  should  be  suspicious  of  any  document  that  be^ns,  The  Parties  agree  .  . 
unless  appropriate  delegation  of  authority  to  negotiate  and  conclude  is  apparent. 

An  international  agreement  may  be  st^ed  a  memorandum  of  understanding  or  memorandum  of 
agreement,  exchange  of  letters,  exchange  of  diplomatic  notes  (*Dip  Notes”),  technic^  arrangement, 
protocol,  note  verbale  or  aide  memoire.  Forms  that  usually  are  not  regarded  as  international  agreements 
include  contracts  made  under  the  FAR,  credit  arrangement^  standardization  agreements  (STANAGs), 
leases,  procedural  arrangements  and  FI^  letters  of  offer  and  acceptance.  There  are  exceptions,  however. 
A  memorandum  that  merely  sets  out  standard  operating  procedures  for  deconflicting  radio  frequencies  is 
not  an  international  agreement,  vdiile  a  Tease”  t^  mcludes  status  provisions  would  ^ise  to  the  level  of  an 
international  agreement.  The  point  is,  form  is  not  as  important  as  substance. 

Negotiating  and  Concluding  International  Agreements 

Historically,  foreign  relations  have  been  the  bailiwick  of  the  President,  and  die  majority  of  the 
international  agreements  to  which  the  US  is  party  are  ”executive  agreements”  made  oursuant  to  powers 
vested  in  the  President  by  the  Constitution.  The  power  to  enter  into  status  of  forces  agreement^  for 
example,  is  derived  at  least  in  part  from  the  President’s  authority  as  Commander-in-Chief  of  the  Armed 
Forces. 


The  Presideiifs  authority  over  foreign  relations  is  not  absolute,  however.  His  power  to  make 
treaties  is  tempered  ”by  and  with  the  advice  and  consent  of  [two-thirds  of]  the  Senate.”  In  addition,  it  is 
Congress  vdiich  is  spe^cally  empowered  by  Article  n,  section  8,  of  the  Constitution  to  regulate 
commerce  with  foreign  nations.  Agreements  frequently  require  the  expenditure  of  public  ^ds;  no  money 
may  be  drawn  from  the  treasury  but  in  consequence  of  appropriations  made  by  law;  and  Congress  enacts 
appropriations  bills.  As  a  result  the  Congress  sees  itself  as  an  equal  partner  with  Ae  President  in  the 
international  agreements  arena.^ 

Perceptions  of  presidential  excesses  have  sometimes  caused  concern  in  Congress,  resulting  in 
assertions  of  congressional  authority.  The  Case-Zablocki  Act^  demonstrates  congressiond  interest  in 
agreements  concluded  by  the  executive  branch.  It  requires  transmission  of  the  text  oi  any  executive 
aj^eement  to  Congress  within  60  days  of  signature.  SECSTATE  determines  if  a  proposed  draft  is  an 
”latemational  agreement”  and,  if  so,  must  approve  it  before  any  agreement  is  conduded  on  behalf  of  the 
US.  Case-Zablocki  also  spe(^cally  prohibits  the  eiqienditiire  of  ^ds  on  any  unreported  agreement. 
Regulatory  guidance  is  found  in  State  Department  Circular  No.  175  of  13  DEC  55,  as  amended,  codified 
in  Chapter  700  of  the  Foreign  Affairs  Manual  (See  also  DA  Pam  27-161-1  at  8-12.) 

For  DOD  personnel  involved  in  international  agreements,  DOD  Directive  55303  is  the  ”bible."® 

It  discusses  international  agreements  in  detail  and  assigns  responsibilities  for  their  negotiation  and 
condusion.  It  designates  approval  authorities  for  various  types  of  agreements  and  sets  out  procedural 
requirements  for  obtaining  approval  to  negotiate  and  condude  an  agreement.  No  DOD  personnel  are 
authorized  to  negotiate  or  conclude  an  international  agreement  without  the  prior  written  approval  of  the 
cognizant  approval  authority.  Any  agreement  having  "policy  significance,"  requiring  new  legislation  or 
involving  a  major  unprogrammed  fis^  obligation  must  be  approved  by  the  Undersecretary  of  Defense 


Sag  Missouri  v.  Holland.  252  U.S.  416  (1920),  for  a  discussion  of  the  treaty  power  and  the  relative  authorities  of  the 
President  and  the  Congress  in  this  arena.  Note  also  that  there  are  differences  between  executive  agreements  made  solely 
under  presidential  authority  and  agreements  based  on  combinations  of  presidential  and  congressional  authority.  For 
example,  cross-servicing  agreements  could  probably  be  supported  solely  on  the  President's  authority  as  Commander-in-Chief, 
but  they  are  also  specifically  authorized  by  10  U.S.C.  §  2342. 

®  PL  92-403,  codified  at  1  U.S.C.  §  112b. 

^  The  importance  of  compliance  with  DOD  DIR  5530.3  cannot  overemphasized.  Chairman,  Joint  Chiefs  of  Staff, 
Memoranda  of  Policy  {“MOP“)  21,  International  Agreements,  and  43,  Military  Communications  Agreements,  should  also  be 
consulted.  See  also  service  implementers,  n.  2,  supra. 
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(Policy).  Tolicy  significance”  generally  means  that  by  its  nature  the  agreement  requires  approval, 
negotiation  or  signature  at  the  OSD  or  diplomatic  level,  creates  a  new  security  commitment  or  involves 
signifiranf  technology  transfer.  During  DESERT  SHIELD  and  DESERT  STORM,  ^  agreements  in  the 
theater  of  operations  were  construed  as  having  polity  significance,  even  one  as  simple  as  providing  solely 
for  the  mut^  waiver  of  claims  between  US  and  British  forces.  The  Undersecretary  of  Defense 
(Acquisitions)  must  approve  any  agreement  providii^  for  use  of  other-than-competitive  contracting 
proc^ures.  Virtually  all  agreements  must  have  the  concurrence  of  the  DOD  General  CounseL 

Authority  to  negotiate  an  agreement  is  an  extraordinarily  important  matter.  There  are  precedents 
for  the  Giainnan  of  the  Joint  Chie&  of  Staif  to  order  DOD  personnel  who  have  negotiated  an  agreement 
without  proper  authorization  to  repudiate  the  agreement,  and  for  SECSTATE  to  order  the  ambassador  to 
do  likewise.  DOD  personnel  approached  by  foreign  representatives  seeking  to  initiate  negotiation  of  an 
agreement  for  which  authority  to  negotiate  has  not  been  obtained  are  required  to  report  the  encounter  to 
appropriate  authority  and  await  authorization  before  participating  in  negotiations.  The  rule  of  thumb  is 
t^  if  you  have  to  ask  if  you  are  authorized  to  negotiate  an  agreement,  you  probably  are  not.  During 
negotiations,  DOD  personnel  should  ensure  that  no  position  deviating  from  existing  instructions  is 
communicated  to  the  other  party  and  that  no  proposal  beyond  existing  authorization  made  by  the  other 
side  is  agreed  to  without  clearance  from  the  original  approval  authority.  In  this  regard,  remember  that 
agreeing  to  a  proposal  "subject  to  approval  by  lui^er  authority”  is  prol^ited.  DOD  Directive  55303 
regards  such  action  as  conveying  to  another  party  the  substantive  position  of  the  United  States  without 
authority. 

Note  that  DOD  Directive  55303  addresses  only  the  procedural  aspects  of  negotiating  and 
concluding  an  agreement.  Substantive  authority  for  an  agreement  is  a  discrete,  entirely  separate  issue  and 
derives  from  the  law  applicable  to  the  functional  matter  that  is  the  subject  of  ^e  agreement  Substantive 
legal  authority  for  cross-servicing  agreements,  for  example,  is  found  at  10  U.S.C.  §  2342,  while  10  U.S.C.  § 
421  provides  a  basis  for  loaning  cryptological  equipment  to  a  foreign  force  in  the  mterests  of 
interoperability  with  US  forces. 

The  procedures  prescribed  by  55303  provide  for  the  DOD  component  having  the  primary  interes. 
in  the  agreement  to  request  authority  to  negotiate/conclude  by  forwarding  a  draft  text  or  outline  of  the 
proposed  agreement  to  the  cognizant  approval  authority.  A  Memorandum  of  Law  citing  specific  authority 
for  each  obligation  the  USG  assume  under  the  agreement  must  be  included,  as  weU  as  a  fiscal  memo 
specifying  the  estimated  costs  of  obligations  to  be  assumed  by  the  USG  under  the  agreement  and  the 
source  of  fimds  to  be  obligated.  A  statement  that  additional  funds  for  the  purpose  of  the  agreement  will 
be  requested  for  a  specific  fiscal  year  may  be  used  in  lieu  of  citing  specific  funding  sources.  A  technology 
assessment/control  plan  prepared  in  accordance  with  DOD  Directive  2040.2  is  also  required.^  ^ 

One  particularly  important  featme  of  DOD  Directive  55303  is  its  delegation  of  approval  authority 
over  certain  dasses  of  agreements  to  the  Chairman,  Joint  Chiefs  of  Stetfi  (CJCS),  and  the  Service 
Secretaries.  CJCS  has  further  delegated  much  of  fais  authority  to  the  Unified  Commanders  (CINCs)  in 
CJCS  Memoranda  of  Policy  (MOP)  21  and  43.  The  CINC’s  SJA  is  a  prime  source  of  assistance  to  the 
deploying  JA  in  locating  pertinent  international  agreements,  as  well  as  for  assistance  in  negotiating  and 
concluding  any  necessary  additional  agreements. 

AR  550-51  further  delegates  to  Heads  of  Army  Staff  agendes  and  MACOMs  much  of  the 
authority  of  the  Secretary  of  the  Army  to  negotiate  and  conclude  mtemational  agreements.  It  permits 
further  delegation  of  this  authority,  but  not  the  responsibility  for  ensiuing  compliance  with  regulatory 
requirements.  Given  their  role  in  the  agreement  process,  MACOMs  may  also  be  possible  sources  of 
assistance  in  locating  or  concluding  international  agreements.  In  general  terms,  AR  550-51  establishes 
procedures  for  negotiating  and  concluding  international  agreements  to  be  followed  in  the  Department  of 


OPLAWYER’s  should  not  overlook  the  technology  transfer  implications  of  international  programs.  When  in  doubt, 
consult  the  National  Disclosure  Policy  expert,  often  found  in  the  S-G-J  2  community. 
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the  Anny  (DA).  Other  important  aspects  of  AR  5S0-S1  include  its  definitions  of  the  terms  "negotiation” 
(1  3c)  and  "conclusion"  (1  3d)  and  a  list  of  documents  considered  not  to  constitute  international 
agreements  (1  3b). 


Subjects  of  International  Agreements 

Common  subjects  of  international  agreements  include  status  of  forces,  lo^tics  support,  pre- 
positioning,  cryptological  support,  personnel  exchange  programs  and  defense  assistance,  induduig  security 
assistance  programs.  For  the  deploying  JA,  status  of  forces  agreements  are  probably  the  most  important, 
followed  by  logistics  support  agreements.^  ^ 

Pre-tx)sitinning  of  Material  If  US  equipment  or  material  is  to  be  pre-positioned  in  a  foreign  country,  an 
international  agreement  should  be  concluded  which  contains  meets  the  following  minimum  requirements: 

~  Host  nation  permission  for  the  US  to  store  stocks  there. 

-  Unimpeded  US  access  to  those  stocks. 

Right  of  removal,  without  restriction  on  subsequent  use. 

Adequate  security  for  the  stocks. 

~  Host  nation  must  promise  not  to  convert  the  stocks  to  its  own  use,  nor  to  allow  any  third 
party  to  do  so.  (Legal  tide  remains  vested  in  the  US.) 

Appropriate  privileges  and  immiinifies  (status)  for  US  personnel  associated  with  storage, 
maintenance  or  removal  of  the  stocks. 

In  some  cases,  the  DOD  General  Counsel  has  allowed  some  lee-way  in  negotiating  prepo 
agreements,  provided  host  government  permission  for  US  storage  in  its  territory  and  unequivocd 
acknowledgment  of  US  right  of  removal  are  explicit.  "Legal  title”  need  not  be  addressed  per  se,  if  it  is 
clear  the  host  government  has  no  ownership  ri^ts  in  the  stocks  --  only  custodial  interests  --  and  that 
prepo  is  solely  for  US  use.  "Access"  to  the  pre-positioned  stocks  need  not  be  addressed  explicitly,  unless 
US  access  is  necessary  to  safeguard  them.  There  can  be  no  e}q)ress  restrictions  on  US  use.  Prior 
"consultation"  for  US  removal  of  pre-positioned  stocks  is  not  favored,  and  prior  "approval"  is  not 
acceptable.  "Conversion"  need  not  be  specifically  addressed,  if  it  is  dear  that  prepo’s  sole  purpose  is  to 
meet  US  requirements.  "Security"  must  be  specifically  addressed  only  when  stores  are  at  r^  due  to  their 
value.  Trivileges  and  immunities"  are  required  only  when  it  is  necessary  for  US  personnel  to  spend 
significant  amounts  of  time  in  the  host  country  to  administer,  maintain,  guard  or  remove  the  stocks.^^ 

Host  Nation  Support  When  a  unit  deploys  overseas,  some  of  its  logistical  requirements  may  be  provided 
by  the  host  nation.  If  so,  it  is  desirable  to  have  an  international  agreement  specifying  the  material  the 
host  nation  will  provide  and  on  what  conditions,  such  as  >^ether  it  is  provided  on  a  reimbursable  basis. 

Acquisitions  and  Cross-Servicing  Agreements  (ACS A).  Subchapter  138  of  Title  10,  U.S.C.,  also  provides 
authority  for  govemment-to-govemment  acquisitions  and  for  cross-servicing  agreements  for  mutud  logistics 


As  mentioned  above,  substantive  authority  for  international  agreements  is  derived  from  the  law  applicable  to  the 
subject  matter.  For  example,  mutual  support  agreements  are  authorized  by  10  U.S.C.  §  2342;  defense  assistance  programs 
are  authorized  by  the  Foreign  Assistance  Act  and  the  Arms  Export  Control  Act,  22  U.S.C.  §§  2151  et  seq  and  22  U.S.C.  §§ 
2751  et  seq,  respectively;  and  cryptological  support  by  10  U.S.C.  §  421. 

Cite  the  DOD  OGC  memo  from  which  this  comes. 
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support  Under  10  U.S.C.  2342,  US  Forces  and  those  of  an  eli^le  country^  ^  may  provide  logistics 
support,  supplies  and  services  on  a  reciprocal  basis.  The  primary  benefit  of  cross-servicing  is  that  such 
support,  supplies  and  services  may  be  reimbursed  through  replacement  in  kind;  trade  of  support,  supplies 
or  services  of  equal  value;  or  cask  In  addition,  ACSA  allows  the  deletion  of  several  common  contractual 
paragraphs  required  by  the  FAR  but  frequently  objectionable  to  other  sovereigns.^^ 

For  NATO,  there  is  an  aggregate  ceiling  of  $100  million  per  year  on  the  total  amount  of 
liabilities  the  US  may  accrue  under  tl^  subchapter,  except  during  a  period  of  active  hostilities.  The  limit 
is  $10  million  per  year  for  non-NATO  countries.  lie  amount  of  acquisitions  and  cross-servicing  a 
component  may  conduct  each  year  is  allocated  by  the  cogiizant  Con^atant  Commander. 

There  are  some  restrictions  on  ACSA.  For  example,  it  cannot  be  used  as  a  substitute  for  normal 
sources  of  supply,  nor  as  a  substitute  for  foreign  military  sales  procedures.  "Major  end  items,"  may  not  be 
transferred  under  a  cross-servicing  agreement.  For  general  guidance,  see.  DOD  Directive  2010.9,  Mutual 
Logistic  Support  between  the  United  States  and  Governments  of  Eli^le  Countries  and  NATO  Subsidiary 
Bodies. 

Cryptologic  Support  10  U.S.C.  §  421  authorizes  SECDEF  to  use  funds  appropriated  for  intelligence  and 
communications  purposes  to  pay  the  expenses  of  arrangements  with  foreign  coimtries  for  cryptologic 
support  This  authority  has  been  frequently  used  as  the  basis  for  agreements  to  loan  communications 
secmity  (COMSEC)  equipment,  such  as  message  processors  or  secure  telephones,  to  allied  forces. 
Equipment  of  this  raises  obvious  technology  transfer  issues,  and  among  the  key  provisions  of  any 
COMSEC  agreement  is  the  assurance  that  the  receiving  state’s  forces  will  not  tamper  with  the  equipment 
in  an  effort  to  retro-engineer  its  technology.  See  CJCSI  6510.01,  Joint  and  Combined  Communications 
Security,  for  guidance. 


T^ical  Status  Provisions 

As  mendcned  earlier,  status  of  forces  is  probably  the  area  of  most  concern  to  the  JA.  The 
foUowing  discussicn  is  desired  to  serve  as  a  partial  checklist  of  some  of  the  more  important  issues  that 
should  be  address>rd  in  an  international  agreement  pertaining  to  an  overseas  deployment  It  is  not 
all-inclusive.  Many  of  these  issues  will  pertain  to  both  combat  deployments  and  overseas  deployment  for 
training. 

1.  Status/Foreign  Criminal  Jurisdiction  fFGH.  One  of  the  most  important  deployment  issues  is  criminal 
jurisdiction.  The  general  rule  of  international  law  is  that  a  sovereign  nation  has  jurisdiction  over  all 
persons  found  within  its  borders.  There  can  be  no  derogation  of  that  sovereign  right  without  the  consent 
of  the  receiving  state,  and,  in  the  absence  of  agreement,  US  personnel  are  subject  to  the  criminal 
jurisdiction  of  the  receiving  state.  On  the  other  hand,  iJie  idea  of  subjecting  US  personnel  to  the 
jurisdiction  of  a  country  in  whose  territory  they  arc  present  due  solely  to  orders  to  help  defend  that 
country  raises  political  concerns  within  the  US.  As  a  result  of  the  Senate’s  advice  and  consent  to 
ratification  of  the  NATO  SOFA,^®  DOD  policy  is  to  maximize  the  exercise  of  jurisdiction  over  US 
personnel  by  US  authorities. 


Bigible  countries  include  all  NATO  countries,  plus  non-NATO  countries  designated  by  SECDEF.  Criteria  for  eligibility 
include:  defense  alliance  with  the  US;  stationing  or  homeporting  of  US  Forces;  pre-positioning  of  US  stocks;  or  hosting 
exercises  or  staging  US  military  operations. 

See  10  U.S.C.  2343. 

See  Aooend  x  B  to  AR  27-50/SECNA\riNST  5820.4Q/AFR  110-12. 
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An  exception  to  the  general  rule  of  receiving  state  jurisdiction  is  deployment  for  combat,  v^erein 
US  forces  are  general^  subject  to  exclusive  US  juri^cdonJ^  As  the  exigencies  of  combat  subside, 
however,  the  primary  ri^t  to  exerdse  criminal  jurisdiction  may  revert  to  the  receiving  state.^^ 

Consistent  with  the  poli^  of  maximizing  US  jurisdiction  over  its  own  personnel,  the  approadi 
most  desirable  from  the  US  perspective  is  some  form  of  diplomatic  immunity  for  deployed  soldiers. 

While  some  nations  may  balk  at  extending  the  complete  dvil  and  criminal  immunity  of  diplomatic  agents 
to  large  number  of  military  personnel,  others  may  consent  to  granting  US  personnd  the  privileges  and 
immunities  accorded  the  administrative  and  technical  staff  of  Ae  US  embassy.^^  In  many  cases,  this  may 
be  accomplished  by  simply  by  incorporating  by  reference  the  privileges  and  immunities  akeady  granted  to 
US  military  personnel  under  another  agreem^  such  as  a  defense  assistance  agreement  that  included 
personnel  assigned  to  the  US  embassy  or  to  a  Military  Assistance  Advisory  Group  (MAAG).^^ 

While  there  are  some  offenses  as  to  which  jurisdiction  may  be  exclusive,  the  NATO  SOFA  sets 
up  a  re^me  of  mostly  concurrent  jurisdiction,  with  specific  rules  for  determining  which  state  has  the 
primary  right  to  oerdse  its  jurisdiction  in  a  given  case.  St'>FA’s  with  Japan  and  Korea  follow  this  model 
In  addition,  they  provide  spedfic  rights  for  an  accused  comparable  with  traditional  US  notions  of  due 
process  of  law.  ^  countries  in  which  the  legal  system  and  its  procedural  protections  are  significantly 
different  from  those  of  the  US,  it  may  be  desirable  to  obtain  an  agreement  for  the  US  to  exercise  its 
jurisdiction  in  aU  cases. 

If  the  receiving  state  will  not  agree  to  allowing  the  US  to  exercise  its  jurisdiction  exdusively,  an 
FCJ  arrangement  similar  to  that  in  the  NATO  SOFA  may  be  negotiated.  The  host  nation  may  retain  the 
right  to  prosecute  US  personnel  for  offenses  that  are  either  exdusive  violations  of  its  law  or  those  over 
u^ch  it  has  the  primary  right  to  exercise  concurrent  jurisdiction.^  In  this  case,  the  agreement  should 
spedly  the  procedural  protections  to  be  accorded  US  personnel  in  cases  tried  by  the  host  nation.  It  will 
be  difficult,  if  not  impossible,  to  obtain  OSD  approval  for  agreements  whose  procedural  protections  do  not 
approximate  US  concepts  of  due  process  of  law. 

2.  Qaims.  Gaims  for  damages  almost  always  follow  deployments  of  US  forces.  Absent  agreement  to 
the  contrary,  the  US  is  normally  obligated  to  pay  for  damag-*.s  caused  by  its  forces.  As  a  general  rule,  the 
desirable  arrangement  is  for  state  parties  to  waive  claims  against  each  other.  Since  the  receiving  state 
benefits  from  hosting  a  combined  exercise  with  US  forces  oi  from  some  other  form  of  US  presence,  it  is 


See  Schooner  Exchange  v.  McFaddon.  7  Cranch  116  (U.S.  1812).  "Generally*  is  used  because  US  forces  could 
conceivably  be  tried  for  war  crimes  in  a  forum  other  than  US  or  military  courts. 

After  Operation  URGENT  FURY,  exclusive  criminal  jurisdiction  over  US  soldiers  reverted  to  Grenada.  A  JA  on-scene 
drafted  an  Exchange  of  Notes  by  which  Grenada  waived  all  criminal  jurisdiction  over  US  forces.  Because  it  took  5  months  to 
be  finalized,  an  "informal  understanding*  to  the  same  effect  was  reached  between  the  JA  and  the  Attorney  General  of 
Grenada.  During  DESERT  STORM,  the  US  retained  exclusive  jurisdiction  over  K  personnel  in  Saudi  Arabia  under  an 
agreement  with  an  indefinite  term  for  the  duration  of  the  hostilities.  Since  there  was  no  formal  ending  to  the  hostilities, 
identifying  a  data  certain  on  which  the  agreement  -  and  its  jurisdictional  provisions  -  no  longer  apply  is  difficult.  As  units 
deplo)^  to  Saudi  Arabia  in  August  1992  for  Operation  SOUTHERN  WATCH,  the  question  -  tacit  and  unanswered  -  was 
whether  the  DESERT  STORM  agreement  remained  in  effect.  Due  to  the  calibre  of  the  personnel  involved,  or  perhaps  just 
fortuitously,  as  of  late  October  1993  no  incident  has  occurred  requiring  an  answer  to  that  question. 

See  Vienna  Convention  on  Diplomatic  Relations,  TIAS  7502,  Articles  22-34,  discussed  also  in  1's  5-7  et  sea..  DA  Pam 
27-161-1.  Members  of  the  A&T  staff  are  immune  to  the  criminal  jurisdiction  of  the  receiving  state  and  from  its  civil 
jurisdiction  for  official  acts. 

19 

This  was  done  in  1982  for  Ahuras  Tara  in  Honduras.  The  only  previous  agreement  concerning  status  of  US 
personnel  in  Honduras  was  the  1954  Mutual  Mlliteuy  Assistance  Agreement  that  stated  US  personnel  would  operate  as  part  of 
the  embassy  and  would  be  "accorded  all  privileges  and  Immunities  conferred  by  international  custom  to  Embassy 
personnel....* 

20 

This  is  the  current  situation  in  Honduras.  See  Protocol  1  to  the  1954  Agreement,  signed  20  May  85,  entered  into 
force  8  Apr  87). 
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not  uncommon  for  a  receiving  state  to  agree  to  pay  third  party  claims  caused  by  US  forces  in  the 
performance  of  official  duty.  As  a  result,  the  US  is  liable  only  for  third  party  rfaims  caused  other  than  in 
the  performance  of  official  duties.  In  su^  a  case,  the  desirable  language  is  that  the  United  States  may, 
at  its  discretion,  handle  and  pay  such  claims  in  accordance  with  US  laws  and  regulations,  i^  the  Foreign 
Oaims  Act^’ 

3.  Force  Securitv/Use  of  Deadly  Force.  The  general  rule  of  international  law  is  that  a  sovereign  is 
responsible  for  the  security  of  persons  within  its  territory.  This  does  not,  however,  relieve  the  US 
commander  of  his  responability  for  the  safety  fie.,  self-defense)  of  his  unit.  As  part  of  the 
predeployment  preparation,  the  JA  should  determine  vtiiether  the  applicable  agreement  incliides  provisions 
regarding  force  security.  While  the  host  nation  is  generally  respon^le  for  the  security  of  persons  in  its 
territory,  it  is  common  for  the  US  to  be  responsible  for  security  internal  to  the  areas  and  facilities  it  uses. 
It  may  also  be  desirable  to  provide  for  the  US  to  have  the  right  to  take  measmes  to  protect  its  own 
personnel  under  certain  circumstances.  For  example.  Article  m  of  the  Korean  SOFA  provides  that  "in 
the  event  of  an  emergency,  the  United  States  armed  forces  shall  be  authorized  o  take  such  measures  jn 
the  vidnitv  of  the  fa<^ties  and  areas  as  may  be  necessary  to  provide  for  their  feguardmg  and  control" 
[Emphasis  added.]  This  may  include  a  provision  allowing  military  police  the  autuority  to  apprehend  US 
personnel  off  the  installation.  The  relative  responsibilities  of  host  nation  and  US  commanders  is  a  sort  of 
"sliding  scale;"  forces  deployed  for  combat  operations  should  expect  little  security  from  the  receiving  state. 

4.  Entrv/Exit  Requirements.  Passports  and  visas  are  the  normal  procedures  for  identifying  nationality 
and  verifying  that  presence  in  the  receiving  state  is  authorized.  But  the  issuance  of  passports  to  large 
numbers  of  military  personnel  is  expensive  and  impractical,  and  ~  in  an  emergency  —  the  issuance  of  visas 
unacceptably  slow.  Even  in  peacetime,  the  time  it  takes  to  process  visa  requests  impacts  significantly  on 
operational  flexibility.  As  a  result,  it  is  desirable  to  provide  rhat  US  personnel  may  enter  and  exit  the 
territory  of  the  receiving  state  on  their  military  identification  cards  and  orders. 

5.  Customs  and  Taxes.  While  US  Forces  clearly  should  pay  for  goods  and  servir.es  requested  and 
received,  sovereigns  do  not  generally  tax  other  sovereigns.  As..9  result,  US  forces  should  be  exempted 
from  the  payment  of  host  nation  customs  and  taxes  on  goods  and  services  imported  into  or  acquired  in 
the  territory  of  the  receiving  state  for  official  use. 

6.  Contracting.  Specific  authority  for  US  forces  to  contract  on  the  local  econom  /  for  procurement  of 
supplies  and  services  not  available  from  the  host  nation  should  be  included.^  As  noted  above,  provision 
should  always  be  made  to  exempt  goods  and  services  brought  into  or  acquired  in  the  host  counby  from 
import  duties,  taxes  and  other  fees. 

7.  Vehicle  Registration/Insurance/Drivers*  licenses.  The  receiving  state  may  attempt  to  require  that  US 
vehicles  be  covered  by  third  party  liability  insurance  and  that  US  drivers  be  licensed  under  local  law. 

These  efforts  should  be  resisted,  and  provisions  specifically  exempting  US  forces  from  these  requirements 
should  be  included  in  the  exercise  agreement. 

The  US  Government  is  "self-insured."  That  is,  the  USG  bears  the  financial  burden  of  risks  of 
claims  for  damages,  and  the  Foreign  Claims  Act^®  provides  specific  authority  for  the  payment  of  claims. 

As  a  result,  negotiation  of  any  agreement  should  emphasize  that  official  vehicles  need  not  be  insured. 
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10  U.S.C.  §  2734.  Keep  in  mind  that  the  payment  of  claims  under  the  Foreign  Claims  Act  is  based  not  on  legal 
liability,  but  on  the  maintenance  of  good  foreign  relations. 

example  is  an  MOU  concluded  by  the  USAREUR  Exercise  Division  (in  conjunction  with  the  Moroccan-US  Liaison 
Office)  with  the  Moroccan  Force  Armees  Royal  for  AFEROOU  Exercise  87. 

10  U.S.C.  §  2734. 
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Official  vehicles  may  be  marked  for  identification  purposes,  if  necessary,  but  local  registration 
should  not  be  required  by  the  receiving  state.  In  many  countries,  vehicle  registration  is  e]q)ensive. 

SOFAs  fiequently  provide  for  POVs  to  be  registered  with  receiving  state  authorities  upon  payment  of  only 
nominal  fees  to  cover  the  actual  costs  of  administration. 

A  provision  for  US  personnel  to  drive  official  vehicles  with  official  drivers’  licenses  e]q)edites  the 
conduct  of  official  business.  It  is  also  helpfiil  if  the  receiving  state  will  honor  the  US  drivers’  licenses  of 
US  personnel  or,  in  the  alternative,  issue  licenses  on  the  basis  of  possession  of  a  valid  stateside  license 
without  requiring  additional  examination. 
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CCJA  DATE 

INTERNATIONAL  AGREEMENTS 
REVIEW  CHECKUST 


1.  Agreement  being  reviewed: 

a.  Title: _ 


(Is  this  title  accurately  descriptive  of  the  substance  of  the  agreement?) 

b.  Parties: _ 


c.  Type  of  Agreement  : 

d.  Purpose:  _ 


e.  Is  there  already  another  agreement  covering  this  subject?  Check  TIASand  other  indices 
for  redundancy. 

2.  Prgcedural  authority  for  negotiation. 

a.  Approval  authority  (Does  the  agreement  have  "policy  significance?"): 


b.  Is  there  written  documentation  of  authority  to  negotiate? 

c.  How  designated:  _ 

d.  Negotiator:  _ 

e.  Should  there  be  terms  of  reference  or  other  written  guidance  for  the  negotiator? 

f.  Is  there  a  need  to  limit  the  negotiator’s  authority,  e.g..  should  agreements  reached  at  the 
table  be  ad  referendum  only? 

g.  Does  the  person  representing  the  other  party  appear  to  have  proper  authority? 

3.  Substantive  authority. 

a.  Enumerate  each  commitment  or  responsibility  the  US  will  assume  under  the  agreement. 
Look  espedaUy  for: 

(1)  Security  commitments. 

(2)  Things  that  cost  money. 

(3)  Things  that  impact  on  operational  flexibility. 

(4)  Provisions  affecting  the  privileges,  immunities,  responsibilities  and  quality  of  life  of 
US  personnel. 

b.  For  each  commitment  or  obligation,  articulate  a  corresponding  legal  authority,  e.g.  : 

(1)  US  Constitution. 

(2)  Statute. 


C-IO 


(3)  Regulation. 

(4)  Existing  treaty  or  other  international  agreement. 

4.  Subatance  of  the  agreement. 

a.  Is  there  language  signifying  the  intent  of  the  parties  to  be  bound  under  international  law? 

b.  Does  the  agreement  purport  to  subject  the  force,  as  an  instrumentality  of  the  US 
Government,  to  the  jurisdiction  of  die  receiving  state? 

c.  If  under  the  agreement  US  personnel  will  be  present  in  foreign  territory,  is  there  adequate 
provision  for  Aeir  status? 

d.  Does  the  agreement  provide  for  immunity  from  taxation  by  the  receiving  state  for  US 
activities,  including  contracting  and  acquisition  of  goods  and  services,  and  import/export 
of  materials? 

e.  If  facilities  will  be  built  under  the  agreement,  is  there  provision  for  meeting  US 
standards/specifications? 

f.  If  construction  or  improvement  of  fadUties  is  funded  by  the  US,  is  there  provision  for 
recouping  their  residual  value  upon  turnover  to  the  host  nation? 

5.  Fiscal  matters. 

a.  Has  a  funding  source  been  identified? 

b.  Have  fimds  been  budgeted  (check  out>years)  to  support  all  commitments  or  obligations 
under  the  agreement?  In  the  alternative,  is  the^e  an  indication  that  the  budgeting  of 
funds  will  be  requested? 

c.  Specify  budget  category  data  and  estimated  cost  of  performance  in  current/out  years. 

d.  Are  planned  expenditures  consistent  with  the  purpose  for  which  the  funds  were 
appropriated? 

e.  Are  any  planned  expenifitures  inconsistent  vnth  fiscal  polides  established  by  the 
Comptroller  General  or  subordinate  comptroller  offidals? 

f.  Does  the  agreement  have  a  fund  availability  qualification?  If  not,  has  an  Obligation  been 
created  improperly? 

g.  Have  pertinent  agreements  concerning  claims,  security,  reciprocal  medical  cars,  or 
redprocal  procurement/  logistics  been  factored  into  ^e  agreement  and,  if  necessary, 
incorporated  by  reference?  If  yes,  list  related  supporting  agreements. 

h.  If  the  agreement  provides  for  reimbursement  to  the  US,  is  there  authorization  for  deposit 
in  a  specific  account,  or  does  it  go  into  miscellaneous  receipts? 

6.  Security  review. 

a.  Is  the  ^eement  properly  classified  for  its  substantive  content? 

b.  Has  the  32  chopped  on  the  draft  agreement? 

c.  Will  classified  military  information  pass  from  the  US  to  the  other  party  to  the  agreement? 

d.  Is  there  a  General  Security  of  Information  Agreement  with  the  other  prospective  party? 
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e.  Even  if  unclassified,  is  information  susceptible  to  transfer  such  that  a  Technology 
Assessment/Control  Plan  is  required? 

f .  Are  there  provisions  in  the  agreement  to  safeguard  against  the  unauthorized 
dissemination  of  classified  information? 

g.  Does  the  agreement  or  any  of  the  information  it  covers  implicate  National  Disclosure 
Policy? 

h.  Does  any  classified  information  concern  special  category  information,  e.g.  ,  "sensitive" 
technolo^ 

i.  the  agreement  result  in  foreign  visitors  or  liaison  officers? 

7.  Signature  pace. 

a.  Are  the  signers  properly  identified: 

(1)  by  name:  _ 

(2)  by  title: _ 

(3)  by  position:  _ 

(NOTE:  This  information  is  firequently  left  blank  until  the  day  of  actual  signing, 
then  all  that  is  written  in  are  the  signatures.  Names  should  be  typed  to  ensure 
legibility,  and  the  signers  should  be  properly  identified.  Tor  the  United  States  of 
America"  is  not  descriptive  of  the  position  of  the  person  signing  the  agreement 
and  does  little  to  suggest  his  authority.) 

b.  Is  there  a  place  for  dating  the  agreement? 

c.  Is  the  date  of  entry  into  force  (effective  dat?)  indicated? 


d.  Is  there  a  statement  regarding  the  language  of  the  agreement? 

e.  If  there  is  a  version  in  any  language  other  than  English,  is  there  a  certificate  that  they  are 
substantially  the  same  by  a  qualified  US  linguist? 

8.  Miscellaneous. 

Is  there  an  indication  that  the  office  or  command  responsible  for  concluding  the  agreement  is 
aware  of  the  reporting  requirements  of  the  Case  Act  (1  USC  §  112)  and  enclosure  (6)  to  DOD 
Directive  55303? 
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JA 

MEMORANDUM  OF  LAW  IN  SUPPORT  OF  AN  INTERNATIONAL  AGREEMENT 

SUBJECT:  Propoaad  Acquisition  and  Cross^rvidng  Agreament  batween  tha  Unitad  Statas  and  Oranga 


DATE 


1.  PUFVOSE:  The  purpose  of  this  agraamant  Is  to  permit  tha  acquisition  and  mutual  provision  of  logistic  support,  supplies  and 
sarvieas,  on  tha  basis  of  cash  ralmbursamant.  rap'aoament-in-kind  or  exchange  of  supplies  and  san/lcas  of  equal  value,  between 
tha  armed  fprcas  of  tha  United  Statas  of  America  and  of  tha  State  of  Oranga.  It  authorizes,  but  does  not  require,  mutual  logistic 
support  under  certain  drcumstanoes  and  establishes  terms,  conditions  and  procedures  for  acquisitions  and  cross-servidng.  It 
Is  intended  to  be  used  primarily  during  combined  exerdaes,  training,  deployments,  operations  or  other  cooperative  efforts,  and 
for  unforeseen  drcumstance  and  exigendes  when  the  need  arises  for  temporary  logistic  support  It  Is  not  intended  to  be  used 
to  satisfy  the  routine  suppiy  requirements  of  the  armed  forces  of  designated  countries  or  of  the  United  States. 

2.  EXECUTIVE  AGREEMENT:  As  discussed  in  paragraph  3,  infra,  this  agreement  could  be  made  solely  under  and  In  accordance 
with  the  powers  of  the  President  of  the  United  States  under  Artide  II  of  the  United  States  Constitution.  In  addition,  it  is 
supportable  by  existing  legislation.  Accordingly,  and  In  the  absence  of  a  security  commitment  that  would  require  the  advice  and 
consent  of  the  Senate  to  a  treaty  under  Artide  I,  section  2,  of  the  Constitution,  its  purposes  are  properly  the  subject  of  an 
executiva  agreement. 

3.  LEGAL  AUTHORITY: 

a.  International  authority  for  this  agreement  Is  found  in  the  recognized  prindple  of  customary  International  law  that 
sovereign  states  have  the  capacity  to  and  are  entitled  to  enter  Into  agreements  with  each  other. 

b.  Constitutional  authority  for  this  agreement  is  found  In  the  President's  executive  powers  under  Artide  II,  section  1; 
his  foreign  relations  powers  under  Artide  II,  sections  1  and  2  combined;  his  authority  as  Commander-In-Chief  of  the  Armed 
Fbrcea  of  the  United  States  under  Artide  11,  section  2;  end  his  responsibility  under  Artide  II,  section  3,  to  take  care  that  the  laws 
be  faithfully  executed. 

c.  The  Congress  of  the  United  States  has  enacted  specific  statutory  authorization  for  acquisition  and  cross^ervldng 
agreements  In  Subehapter  I  of  Chapter  138  of  Title  10,  United  States  Code  (10  U.S.C.  secs.  2341  et  seq).  popularly  known  as 
the  North  AUantle  Treaty  Organization  (NATO)  Mutual  Support  Act,  as  amended.  In  addition,  this  cross-eetvidng  agreement  would 
implement  and  advance  the  goals  and  objectives  of  ttie  Agreement  on  Defense  Cooperation  between  the  (aovemment  of  the 
United  States  of  America  and  the  Government  of  the  Stats  of  Orattge  oonduded  on  October  27,  1991. 

d.  Section  2342  of  Title  10,  United  States  Code,  authorizes  cfosseervidng  agreements  with  the  governments  of 
designated  countries  that  are  not  members  of  the  North  AUantio  Treaty  Organization.  The  Secretary  of  Defense  is  aithorized, 
after  consultation  with  the  Secretary  of  State  and  determining  that  it  is  in  the  best  interests  of  the  national  security  of  t'le  United 
States,  to  designate  countries  with  which  the  United  States  mi^  enter  into  cross-servicing  agreements.  He  is  then  required  to 
provide  notifloatlon  of  that  designation  to  the  Committees  on  Armed  Services  and  Foreign  Relations  of  the  Senate  a*  d  Armed 
Services  and  Foreign  Affairs  of  the  House  of  Representatives.  By  memorandum  of  26  March  1987,  the  authority  of  the  Secretary 
of  Defense  was  delegated  to  the  Chairman  of  the  Joint  Chiefs  of  Staff,  who  by  memorandum  CM-789-87  of  22  June  1987, 
redelegated  it  to  the  Commander-in-Chief,  Unitad  States  XXX  Command  (USCINCXXX).  By  memorandum  of  14  December  1987 
USCINCXXX  designated  Orange  as  coun^  with  which  the  United  States  may  enter  Into  a  cross-servicing  agreement. 

4.  AUTHORITY  TO  NEGOTIATE  AND  CONCLUDE:  Paragraph  6.a  of  Department  of  Defense  Directive  2010.9  of  30  September 
1988  provides  that  the  Unified  Combatant  Commands  shall  *(n]egotiate  cross-servicing  agreements  as  an  Executive  Agent  when 
authorized  by  CJCS.'  In  his  memorandum  CM-789-87  of  22  Juno  1987  the  Chairman  of  the  Joint  Chiefs  of  Staff  delegated  to 
USCINCXXX  authority  to  negotiate  (but  not  conclude)  cross-servicing  agreements.  After  negotiation  but  prior  to  signing  ,  the 
agreed-upon  text  should  be  submitted  to  the  Joint  Staff  with  a  request  for  authority  to  conclude  the  negotiated  agreement,  in 
the  aitemative,  tha  draft  agreement  may  be  submitted  to  the  Joint  Staff  for  coordination  with  a  concurrent  request  for  authority 
to  negotiate  and  conclude,  provided  negotiations  does  not  result  in  any  deviation  from  the  approved  text.  After  conclusion,  it 
should  be  reported  to  the  Congress,  through  the  Secretaries  of  Defense  and  State,  in  accordance  with  the  Case  Act,  1  U.S.C. 
§  112b. 

5.  CONCLUSION:  For  the  foregoing  reasons,  the  proposed  acquisition  and  cross-servicing  agreement  between  the  United  States 
and  Orange  is  legally  unobjectionable. 


XXXXXXX 
Colonel,  USA 
Staff  Judge  Advocate 
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TAB  D 

LEGAL  BASES  FOR  MILITARY  OPERATIONS 


There  are  a  variety  of  intematioiialfy  recognized  legal  bases  for  use  of  force  abroad.  These  bases  lie  in  both  customary 
and  codified  international  law.  General^  speaking,  there  are  two  categories  into  which  use  of  force  actions  may  be  placed:  1) 

UN  sanctkmed  enforcement  actions  under  Chapter  Vn  of  the  UN  Charter,  and  2)  actions  taken  by  one  or  more  nations  in  self- 
defense  pursuant  to  Art  51  of  the  UN  Charter  (which  sanctions  both  individual  and  collective  self-defense).  ^ 

Upon  receipt  of  a  CINCs  recommendation  for  the  use  of  US  military  force  abroad,  US  decision  makers  must  make  a 
number  of  ftindamental  poliqr  determinatioos.  In  considering  whether  to  pursue  force  options,  the  Naticmal  Command  Authority 
(NCA)  must  be  sensitive  to  the  legal,  political,  diplomatic,  and  economic  fectois  inherent  in  a  decision  to  satisfy  national 
objectives  through  the  use  force.  Thus,  any  decision  to  tun  to  force  options  must  focus  on  two  principal  l^al  issues:  (1)  the 
existence  of  a  viable  legal  basis  in  Internationa  law  for  the  intervention  of  US  combat  forces,  and  our  own  domestic  legal 
basis  for  the  use  of  force,  including  the  applicabilify  of  the  1973  War  Powers  Resolution  (WFR). 

Though  these  issues  will  normally  be  resolved  at  the  NCA  level,  it  is  nevertheless  essential  that  JAs  understand  the  basic 
concepts  inwalved  in  the  decision-making  process  resulting  from  a  CINCs  recommendation  to  use  US  military  force.  ^  As  a  result 
of  this  process,  the  combat  Commander  will  very  likely  be  given  a  broad  mission  statement  identifying  the  purpose  of  an 
operation.  Using  this  mission  statement,  and  in  coordination  with  higher  headquarters,  the  JA  must  become  familiar  with  the 
legal  justification  for  the  misrion,  and  brief  all  local  Commanders  as  to  the  mtionale.  This  will  enable  the  Commanders  to  better 
plan  their  missioos,  structure  public  statements,  and  conform  their  conduct  to  the  national  policy.  It  will  also  assist  Commanders 
in  drafting  and  understanding  the  ROB  for  the  mission,  as  one  of  the  primary  purposes  of  ROB  is  to  ensure  that  any  use  of 
force  is  consistent  with  US  national  security  and  polky  objectives. 

The  JA  must  also  be  mindful  of  the  fact  that,  in  this  age  of  limited  conventional  conflicts,  the  success  achieved  in  the  use  of 
US  force  abroad  will  very  likely  depend  upon  the  degree  of  domestic  support  (particularly  Congressional  support)  demonstrated 
for  the  initial  deployment  and  sustained  use  of  such  force,  as  well  as  the  reaction  of  the  international  communify  to  such  an 
event  Qear  weU-conoeived,  effective  and  timely  articulated  legal  basis  for  a  particular  use  of  US  force  will  be  essential  to 
sustain  support  at  home  and  acceptance  abroad. 


The  General  RroMbilion  Aas™*  IJse  of  Force 

The  UN  Charter  mandates  that  all  member  nations  resolve  their  international  disputes  peacefully  and  requires  that  they 
refeain  in  their  international  relations  from  the  threat  or  use  of  force.  An  integral  aspect  of  this  prohibition  against  the  use  of 
force  in  the  intenwtional  community  is  the  principle  of  noninterventiotL  It  is  an  established  principle  of  international  law  that 
one  State  must  refrain  from  interference  in  the  internal  affairs  of  another.  The  rule  is  inherent  in  the  proposition  that  States 
must  respect  one  another’s  sovereignty.  American  foreign  policy  statements  have  frequently  affirmed  this  principle.  Furthermore, 
the  concept  has  been  made  an  integral  part  of  US  law  through  the  signing  and  ratification  of  the  Charters  of  the  UN  and  the 
Organization  of  American  States  (OAS),  as  well  as  other  multilateral  international  agreements  incorporating  this  principle.  ^ 


Aaueswm  Force  Outlawed.  While  the  UN  Charter  outlawed  the  use  of  aggressive  force,  it  failed  to  define  it  The 


k)ther  bases  have  been  cited,  and  one,  humanitarian  intervention,  will  probably  grow  in  stature  in  any  "new  world  order."  The 
US  assistance  to  the  Kurds  in  northern  Iraq  after  the  Gulf  War  was  based  on  humanitarian  concerns.  Similarly,  the  use  of  military 
forces  in  disaster  relief  situations  fe.g..  Bangladeshi  is  humanitarian  intervention.  Ironically,  this  basis  has  been  scorned  by  some 
Third  World  countries  (at  least  by  their  leaders)  as  being  a  subterfuge  for  imperialist  expansionism. 

%n  1989,  the  7th  Infantry  Division  (Light)  Division  Readiness  Force  brigade  commander  deployed  for  operation  "Nimrod 
Dancer*  in  Panama  and  was  engulfed  by  the  international  press  as  soon  as  he  landed.  One  of  their  questions  was  under  what 
authority  was  he  acting  Though  he  had  not  previously  sought  specific  JAG  guidance,  he  strongly  recommended  that  all  subsequent 
deploying  commanders  receive  legal  briefings  prior  to  deployment. 

^  Article  2(3)  of  the  U.N.  Charter  provides:  "All  Members  shall  settle  their  international  disputes  by  peaceful  means  in  such  a 
manner  that  international  peace  and  security  and  justice  are  not  endangered."  Having  made  this  positive  pronouncement.  Article  2(4) 
then  states:  "All  members  shall  refrain  in  their  international  relations  from  the  threat  or  use  of  force  against  the  territorial  integrity 
or  political  independence  of  any  state  .  . . ." 

Similarly,  Article  18  of  the  O.A.S.  Charter  provides:  "No  State  or  group  of  States  has  the  right  to  intervene,  directly  or  indirectly, 
for  any  reason  whatever,  in  the  internal  or  external  affairs  of  any  other  State.  The  foregoing  principle  prohibits  not  only  armed  force 
but  ato  any  other  form  of  interference  or  attempted  threat  against  the  personality  of  the  State  or  against  its  political,  economic  and 
cultural  elements." 

Article  1  of  the  Rio  Treaty  states  that  ".  .  .  Parties  formally  condemn  war  and  undertake  in  their  international  relations  not  to 
resort  to  threat  or  the  use  of  force  in  any  manner  inconsistent  with  the  provisions  of  the  Charter  of  the  United  Nations  or  this 
Treaty." 
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Geneial  Anembfy  finalljr  adc^ted  a  Resolution  in  1974  (G^  Res.  3314)  uiiich  gave  the  tent,  ’aggression’  some  specific 
patameteis.  Aggression  was  defined  as  ’.  .  .  (T]he  use  of  armed  force  by  a  State  against  the  sovereignty,  territorial  integrity  or 
political  independence  of  another  State,  or  in  any  manner  inconsistent  with  the  [UN]  Charter  .  .  .  The  first  use  of  armed 
force  by  a  State  in  contraventfon  of  the  UN  Ch^er  constitutes  ptima  facie  evidence  of  an  act  of  aggression. 

Tlie  Lawful  Uae  of  Force 


Deqtite  the  broad  legal  prohibitions  against  the  use  of  force  and  other  forms  of  intervention,  certain  legal  justifications  have 
been  devel<q)ed  for  a  State’s  recourse  to  the  use  of  force  and,  in  certain  instances,  armed  intervention  in  another  State.  While 
States  have  made  numerous  claims  for  the  legitimacy  of  such  actims,  utilizing  a  variety  of  justifications,  it  is  generally  agreed  that 
onfy  three  drcumstances  exist  in  which  a  State  or  group  of  States  may  justify  the  use  of  force,  including  arm^  intervention,  in 
accordance  with  international  law;  (1)  as  part  of  a  properly  authorized  enforcement  action  under  Chapter  Vn  of  the  UN 
Charter;  (2)  as  pent  of  a  properfy  authori^  regiotid  organization’s  enforcement  action  conducted  pursuant  to  Chapter  VIU  of 
the  UJ4.  Charter;  or  (3)  as  a  legitimate  act  of  individual  or  collective  self-defense  pursuant  to  Art  SI  of  the  UN  Charter  and  or 
customary  international  law. 


UN  ENFORCEMENT  ACnONS 


Chapt  er  vn  of  the  UN  Charter,  entitled  ’Action  With  Respect  to  Threats  to  the  Peace,  Breaches  of  the  Peace,  and  Acts  of 
Aggression'  gives  the  Security  Council  authority  to  determine  what  measures  should  be  employed  to  address  acts  of  aggression. 
Art  41  of  tl'S  Chatter  contemplates  the  use  of  measures  short  of  force  to  compel  compliance  with  its  decisions,  which  include  a 
wide  variety  of  sanctions  (air,  economic,  postal,  severance  of  diplomatic  relations,  etc.).  Art  42  states  that  onco  the  Security 
Coundi  has  determined  tlut  measures  taten  under  Art  41  have  proven  iiudequate  to  address  the  situation,  it  may  resort  to 
forceful  measures  to  be  carried  out  collectively  by  the  armed  forces  of  the  member  nations. 

—  Securify  Council  Resolution  678  authorizing  member  states  cooperating  with  the  Govenunent  of  Kuwait  to  use  ’all 
necessary  means  to  uphold’  prior  Security  Council  resolutions  was  passed  pursuant  to  the  Security  Council’s  authority  under 
Chapter  VIL 


REGIONAL  ORGANBATTON  RNWnarnMWsrr  AmONS 


Chapter  Vm  of  the  UN  Charter  allows  for  the  creation  of  ’regional  organizations’  or  agencies  to  deal  with  such  matters 
.elati^  to  the  maintenance  of  international  peace  and  securify  as  are  appropriate  for  regional  actions  (see  Artkie  S2).  Regional 
organizations  are  required  to  encourage  peaceful  settlement  of  intematio^  disputes,  and  must  prohibit  the  aggressive  use  or 
threat  of  force  in  international  relations.  Additiorudly,  Article  S3  of  the  UN  Charter  requires  that  enforcement  action  may  be 
carried  out  by  a  regional  organization  only  if  sanctioned  by  the  UN  Securify  Council  and  that  such  enforcement  actions  must 
always  be  consistent  with  the  prindpies  of  the  Charter.  Finally,  the  Securify-Coundl  may  use  regional  organizations  for 
enforcement  ictioiit  under  its  own  authority. 


5gajrj>RPENSE 


The  inherent  right  of  all  nations  to  defend  themselves  is  established  in  customary  international  law,  and  was  specifically 
codified  in  Art  SI  of  the  UN  Charter.  This  second  exception  allowing  a  State  to  use  force  to  defend  itself  arises  when  there  is  a 
necessity  to  rtsort  to  force,  and  it  requires  that  any  force  used  be  proportionate  to  the  thp:aL 

This  notion  that  every  nation  has  an  inherent  tight  of  self-defense  has  found  e;q>tession  in  three  recurring  areas:  1) 
protection  of  nationals  and  their  property  located  abroad,  2)  protection  of  a  nation’s  ^liticil  independence  and  3)  protection  of  a 
nation’s  territorial  integrity. 

Protection  of  Nationals 

A  State  has  the  right  to  afford  protection  to  its  citizens  abroad  if  their  lives  ate  placed  in  jeopardy  and  a  host  State  is 
either  unable  or  unwilling  to  protect  them.  The  1965  US  intervention  in  the  Dominican  Republic  illustrates  this  concept  of 
intervention.  During  the  course  of  an  insurgency,  Dominican  authorities  stated  that  they  could  no  longer  control  the  situation, 
that  American  and  foreign  lives  were  in  danger,  and  that  assistance  was  required.  In  response  to  an  urgent  appeal  from  the  US 
ambassador,  400  US  Marines  were  put  ashore,  in  the  words  of  President  Johnson,  *.  .  .  to  give  protection  to  hundreds  of 
Americans  who  are  still  in  the  Dominican  Republic  and  to  escort  them  safely  back  to  this  country.* 

Although  the  initial  actions  of  the  US  were  generally  considered  justified  as  a  matter  of  urgent  necessity  to  protect  the 
lives  of  US  citizens,  the  US  was  later  severely  criticized  for  leaving  its  troops  in  the  Dominican  Republic  long  after  any  necessity 
existed  for  the  protection  of  its  nationals. 

The  protection  of  US  nationals  was  cited  also  as  one  of  the  legal  bases  justifying  initial  US  military  intervention  in  both 
Grenada  and  Paimma.  In  doing  so,  however,  the  US  emphasized  that  this  basis  for  intervention,  standing  alone,  did  not 
necessarily  provide  the  legal  basis  for  the  full  range  of  US  activities  undertaken  in  those  countries.  Thus,  while  intervention  for 
the  purpose  of  protecting  nationals  is  both  valid  and  obviously  vital  in  certain  situations,  this  form  of  intervention  cannot  serve  as 
an  independent  basis  for  continued  US  military  presence  in  another  country  after  the  mission  of  safeguarding  US  nationals  has 
been  accomplished. 

The  right  to  use  force  to  protect  citizens  abroad  also  extends  to  those  situations  in  which  a  host  State  is  an  active 
participant  in  the  activities  posing  a  threat  to  anotner  State’s  citizens  (e.g..  the  government  of  Iran’s  participation  in  the  hostage 
taking  of  US  embassy  personnel  in  that  country  -  1979-80;  and  Ugandan  president  Idi  Amin’s  support  of  terrorists  who  kidnapped 
Israeli  nationals  and  held  them  at  the  airport  in  Entebbe). 
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Pwtectkin  of  Political  Iwteoendenee 

A  nation’s  political  independence  is  a  direct  attribute  of  sovereignty.  It  includes  the  right  to  select  a  particular  form  of 
government  and  governmental  leaders,  to  enter  into  treaties,  and  to  maintain  diplomatic  relations  with  the  world  community. 

This  concept  also  includes  the  rig^t  to  engage  in  trade  and  other  economic  activity.  Each  State  has  the  duty  to  respect  the 
political  independence  of  every  t^er  State.  Force  may  be  used  to  protect  a  State’s  political  independence  \^en  it  is  threatened 
and  all  other  avenues  of  peaceful  redress  have  been  exhausted. 

ftotecsto  of  Tenitndal  Inteaiitr 

Nations  possess  an  inherent  right  to  protect  their  national  borders,  airspace,  and  territorial  seas  against.  No  nation  has  the 
right  to  violate  another  nation’s  territorial  integrity,  and  force  may  be  used  to  preserve  that  integrity  where  all  lesser  means  have 
fidled. 


rniwtive  Setf-Defease 


There  is  no  right  of  a  State  to  intervene  in  purely  internal  conflicts  where  the  issue  at  hand  is  one  of  a  group’s  right  to 
self-determination.  >^en  a  threat  to  the  recognized  government  of  a  State  evolves  from  an  source  and  that  State 

requests,  or  consents  to,  the  assistance  of  a  thM  State  or  States,  it  is  generally  agreed  that  the  latter  may  legitimately  intervene 
on  behalf  of  the  former.  It  is  the  question  of  whether  the  threat  to  a  government  is,  in  fact,  external  in  nature  that  most  often 
proves  to  be  contioversiaL  Thus,  muc  i  of  the  criticism  of  US  intervention  in  Vietnam  resulted  from  the  view  that  the  conflict  in 
that  countiy  was  a  popular  internal  uf  ising  (an  insurgency),  rather  than  one  of  external  aggression  or  an  externally  directed 
and/or  suiqxrrted  insurgency. 

Additionally,  it  is  essential  that  the  lawful  authority  of  a  host  State  either  requests  or  consents  to  the  intervention  of  a 
third  State  or  group  of  States  if  the  avowed  purpose  of  such  intervention  is  to  provide  assistance  to  the  legitimate  government  of 
the  host  State.  US  intervention  in  Grenada,  undertaken  in  conjunction  with  members  of  a  regional  organization,  the  Organization 
of  Eastern  Caribbean  States  (OECS),  was  conducted  on  this  basis,  Le.,  a  request  by  the  Governor  General  of  Grenada  that  the 
OECS  intervene  for  the  purpose  of  restoring  internal  order. 

Thus,  if  a  State  is,  in  fact,  the  victim  of  external  aggression,  or  internal  violence  externally  directed  and/or  supported,  and 
the  duly  constituted  government  of  that  State  has  requested  US  assistance,  there  is  a  valid  legal  basis  for  US  intervention.  This 
legal  position,  acknowledged  in  Art  SI  of  the  UN  Charter,  will  be  discussed  further  below. 

Mkiierrentions 

Defense  treaties  and  bilateral  military  assistance  agreements  are  sometimes  cited  as  bases  for  intervention.  From  an 
international  law  standpoint,  such  agreements,  in  and  of  themselves,  do  not  provide  such  bases.  There  must  be  an  underlying 
foctual  situation  that  ^ves  rise  to  one  of  the  bases  named  above. 

CoBec^  Defense  Tteatica. 

Collective  defense  treaties,  such  as  the  North  Atlantic  Treaty  (NATO);  the  Inter- American  Treaty  of  Reciprocal  Assistance 
(the  Rio  Treaty);  the  Security  Treaty  Be'ween  Australia,  New  Zealand,  and  the  US  (ANZUS);  and  other  similar  agreements 
between  the  US  and  Korea,  Japan,  the  I  hilippines,  and  Panama  do  not  provide  an  international  legal  basis  for  the  use  of  US 
force  abroad,  per  se.  These  agreements  simply  establish  a  commitment  among  the  parties  to  engage  in  "collective  self-defense," 
in  specified  situations,  and  establish  the  'ramework  through  udiich  such  measures  are  to  be  taken.  From  an  international  law 
perspective,  a  legal  basis  for  enpging  in  measures  involving  the  use  of  military  force  abroad  must  still  be  established  from  other 
sources  of  international  law  extrinsic  to  ihese  collective  defense  treaties. 

Note  should  also  be  made  of  the  fact  that,  though  the  US  has  undertaken  an  international  commitment  to  use  force  abroad 
in  collective  defense  situations,  this  use  of  force  is  still  subject  to  applicable  domestic  law,  specifically,  the  Constitutional  and 
statutory  delegation  of  the  War  Powers. 

Bilateral  Militaiy  Assistance  Agreements. 

The  US  has  entered  into  bilateral  military  assistance  agreements  with  numerous  countries  around  the  world.  These  are  not 
defense  agreements  and  thus  impose  no  commitment  on  the  part  of  the  US  to  come  to  the  defense  of  the  other  signatory  in  any 
given  situation.  Moreover,  such  agreements,  like  collective  defense  treaties,  also  provide  no  intrinsic  legal  basis  for  the  use  of 
military  force. 


Self-Defense  Under  International  Law 


To  understand  fully  the  comprehensive  nature  of  self-defense  under  international  law,  the  concept  must  be  examined  in 
terms  of  both  the  codified  and  customary  rights  of  self-defense. 

Antidpatoev  Self-defense  Under  CustnmaiY  taw 

To  some,  the  "customary"  right  of  self-defense  appears  to  be  broader  than  the  right  of  self-defense  embodied  in  Art.  51  of 
the  UN  Charter.  Under  customary  international  law.  States  could  use  force  to  repel  not  just  actual  armed  attacks,  but  also 
"imminent"  armed  attacks.  Under  this  concept,  a  State  was  not  required  to  absorb  the  proverbial  "first  hit"  before  it  could  resort 
to  the  use  of  force  in  self-defense  to  repel  an  imminent  attack. 

Anticipatory  self-defense  finds  its  roots  in  the  1842  Caroliae  case  and  a  pronouncement  by  then  US  Secretary  of  State 
Daniel  Webster  that  a  State  need  not  suffer  an  actual  armed  attack  before  taking  defensive  action,  but  may  engage  in 
anticipatory  self-defense  if  the  circumstances  mandating  such  a  use  of  force  are  ".  .  .  instantaneous,  overwhelming,  and  leaving  no 
choice  of  means  and  no  moment  for  dt  liberation."  As  currently  interpre’-d,  anticipatory  self-defense  must  meet  three  specific 
criteria:  (1)  the  threat  in  issue  must  be  imminent/immediate;  (2)  the  action  taken  must  be  necessaiy  (no  viable  alternative);  and 
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(3)  tbe  fone  uied  mutt  be  pioportioiMite  to  the  threat  poced. 

The  1962  Cuban  blockade  ordered  bjr  President  Kennedy  is  an  example  of  the  concept  of  anticipatory  self-defense  in  action. 
The  US  perceived  a  threat  of  inuninent  attack  by  Cuban  and  Sovkt  forces  as  a  result  of  their  deployment  of  nuclear-capable, 
intercontiaental  ballistic  mjssiles  to  Cuba.  Waiti^  for  an  actual  armed  attack  before  taking  measures  in  self-defense  could  have 
had  disastrous  implications  for  the  US.  Accordingly,  ne  utilized  proportionate  force  (a  blockade)  to  defend  ourselves  against  the 
direat  of  imminent  attack. 

This  right  of  anticipatory  self-defense  serves  ss  the  foundation  for  our  current  JCS  Peacetime  ROE,  which  make  it  clear  to 
Commanders  that  they  do  not  necessarily  have  to  absorb  the  first  hit  before  their  tight/obligation  to  exercise  self-defense  arises. 


Article  SI  OodMfad  gf  Sdf-Oefcnae. 

The  right  to  engage  in  self-defense  through  use  of  force  is  an  essential  aspect  of  codified  international  law,  as  evidenced  by 
the  following  proviskMis: 

Art  SI,  UN  CSwitec.  ’Nothing  in  the  present  Chapter  shall  impair  the  inherent  right  of  individual  or  collective  self-defense  if  an 
armed  attack  occurs  against  a  member  of  the  UN  until  the  Security  Council  has  taken  n  easuies  necessary  to  maintain 
intematioiial  peace  and  security.' 

Art  21,  O.A.SL  Charter.  The  American  States  bind  themselves  in  their  international  relations  not  to  have  recourse  to  the  use  of 
force,  except  in  the  case  of  self  defense.  ...  * 

Art.  3(1X  Mo  Tbeaty.  'Parties  agree  that  an  armed  attack  by  any  State  against  an  American  State  shall  be  considered  as  an 
attack  a^inst  all  the  American  States  and,  consequently,  each  one  of  the  said  .  .  .  Parties  undertakes  to  assist  in  meeting  the 
attack  in  the  exercise  of  the  inherent  right  of  individual  or  collective  self-defense  recognized  by  Art  SI  of  the  Charter  of  the  UN. 


The  question  which  inevitably  arises  in  conjunction  with  the  'codified'  li^t  of  self-defense  is  whether,  as  suggested  by  the 
language  of  Art  SI  of  the  UN  Charter,  this  right  now  exists  only  vdien  a  State  is  responding  to  an  actual  'armed  attack.'  Has 
the  customary  right  to  exerdse  anticipate  self-defense  now  been  eliminated  by  Art  SI? 

Those  in  the  international  community  who  advocate  a  more  restrictive  approach  toward  the  exercise  of  self-defense  argue 
that  an  acceptance  of  the  concept  of  customary  self-defense,  to  include  antidpatoty  self-defense,  would  vitiate  Art  SI  of  the  UN 
Charter  and  its  dearly  stated  requirement  that  a  State  actually  undergo  an  armed  attack  prior  to  aity  use  of  defensive  force. 

Critics  of  this  view  contend  that  the  customary  right  of  self-defense  is  an  inherent  right  of  a  sovereign  state,  and  was  not 
'negotiated'  away  under  the  Charter.  Moreover,  they  argue,  experience  has  demonstrated  that,  given  the  failure  of  the  UN 
Sec^ty  Counsel  to  deal  effectively  with  Art  2(4)  acts  and  threats  of  aggression.  States  vi'l  continue  to  exercise  their  customary 
tight  oif  self-defense.  Given  this  r^ty,  then,  it  is  best  to  establish  specific  criteria  for  the  lawful  and  limited  exerdse  of  this 
ri^t  rather  than  artifidalty  limiting  self-defense  under  international  law  only  to  responses  against  ’armed  attack.* 

The  JA  must  be  familiar  with  these  basic  concepts  of  self-defense  as  they  relate  to  both  overseas  deployments  and  other 
operational  issues,  such  as  the  JCS  Peacetime  ROE  and  the  response  to  state-sponsored  terrorism. 

The  Weinberger  Pactog 

In  1984,  then  SECDEF  Caspar  Weinberger  gave  a  speech  before  the  National  Press  Club  in  which  he  articulated  six  factors 
that  the  nation  must  agree  exist  twfore  US  armed  forces  would  be  committed  into  hostilities.  Weinberger's  six  criteria  for  the 
use  of  US  military  forces  abroad  have  been  adopted  as  US  policy;  ^ 

1.  The  US  should  not  commit  forces  to  combat  overseas  unless  the  particular  engagement  or  occasion  is  deemed  vital  to 
our  national  interests; 

2.  The  commitment  should  only  be  made  with  the  clear  intention  of  winning; 

3.  It  should  be  carried  out  with  clearly  defined  political  and  military  objectives: 

4.  It  must  be  continually  reassessed  and  adjusted  if  necessary; 

5.  It  should  have  the  support  of  the  American  people  and  their  eleaed  representatives  in  Congress;  and 

6.  It  should  occur  only  as  a  last  resort. 

Domestic  Law  and  the  Use  of  Force 


The  Bush  Doctrine 

At  the  end  of  his  presidency,  George  Bush  articulated  the  'Bush  Doctrine”  (at  a  speech  at  West  Point).  The  nation’s 
fundamental  role  abroad,  he  said,  is  to  'marshal  its  moral  and  material  resources'  to  promote  peace.  But,  he  said,  'there  can  be  no 
single  or  set  rules*  to  define  when  military  force  should  be  used.  He  did  offer  the  following  guidelines: 

-  Before  the  military  is  used,  other  policies  should  have  proven  unsuccessful 

-  Force  should  be  likely  to  achieve  a  set  goal 

-  The  use  of  the  military  should  be  limited  in  scope  and  time,  with  the  benefits  justifying  the  likely  sacrafice 

-  The  mission  should  be  'clear  and  achievable,'  with  the  military's  way  out  as  defined  as  its  way  in. 

The  Ointon  Doctrine? 

In  his  Inaugural  Address,  President  Qinton  added  to  the  classic  reason  of  'protecting  our  vital  interests'  as  a  basis  for  the  use 
of  force.  He  said,  *When  our  vital  interests  are  challenged,  or  the  will  and  conscience  of  the  intenuitional  community  is  defied,  we 
will  act,  with  peaceful  diplomacy  whenever  possible,  with  force  when  necessary." 
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The  Comtitiitinn  md  tlie  Wi  Tomca  ReiohitioB 


In  eveiy  situation  involving  the  possible  use  of  US  force  abroad,  (me  of  the  first  legal  determinations  to  be  made  concerns 
the  domestic  legal  basis  for  the  use  of  force  under  the  Constitutiott  and  the  a]q>licability  of  the  1973  War  Powers  Resolution 
(WPR),  Public  Law  93-148,  SO  USC  1S41-1S48. 

The  war  powers  were  divided  in  the  Constitution  betawen  the  Executive  and  Legislative  branches  of  government  Art  I  $8 
of  the  Constittttkm  gives  Qmgress  the  power  to  declare  war  and  to  raise  and  support  armies,  to  provide  and  maintain  a  Navjr, 
and  to  make  all  laws  neeessaijr  and  proper  for  carrying  into  executioa  the  foregoing.  At  the  same  time,  Art  2  vests  the 
executive  power  in  the  President,  and  makes  him  the  Commander-in-Cbief  of  the  armed  forces. 

This  ambiguous  delegation  of  the  war  powers  created  a  "zone  of  twili^it*  in  which  the  coordinate  political  branches  of 
government  exercise  concurrent  authoriqr  over  dedsioos  relating  to  the  use  of  armed  forces  overseas  as  an  instrument  of  US 
foreign  ptdky.  Congress,  in  1973,  attempted  to  map  this  tivilight  took  of  shared  war  powers  by  passing,  over  presidential  veto, 
the  WP^  This  legation  seeks  to  make  the  Congress  a  'Yuli  partner*  in  decisions  relating  to  the  use  of  US  forces  overseas, 
and  attempts  to  accomplish  this  by  imposing  a  number  of  repo^g  and  consultation  obligations  upon  the  President  whenever  he 
uses  US  armed  forces  as  an  instrument  of  foreign  poli^. 

Though  tlm  applicability  of  the  WPR  to  aiqr  given  overseas  depicyment  is  not  a  decision  that  will  be  made  at  the  Corps  or 
Division  level,  once  US  forem  are  committed  overseas,  the  deploying  JA  must  be  sensitive  to  the  impact  of  the  W.  'R  on  the 
deployment  The  Commander  may  ask  for  a  briefing  on  the  effect,  if  any,  of  the  WPR.  More  important,  because  the  resolution 
provides  that  the  President  shall  terminate  any  use  of  US  armed  forces  within  60  days  unless  Congress  has  declared  war, 
extended  the  60-dqr  period  for  another  30  d^  or  is  physically  unable  to  meet  because  of  an  attack  on  the  US,  operations  may 
have  to  be  accelerated  or  modified  in  order  to  avoid  a  confrontation  with  Congress. 

Procedures  have  been  established  which  provide  that  the  Legal  Advisor  to  the  CJCS  will  review  all  force  deployment  actions 
touted  through  the  JCS  which  may  implicate  the  WPR.  The  Chairman’s  Legal  Advisor,  upon  reviewing  a  proposed  force 
deployment,  will  make  his  views  concerning  WPR  applicability  known  to  the  DOD  General  Counsel.  5  the  DOD  General 
Counsel  makes  a  determination  that  the  situation  merits  further  inter-agenqr  discussion,  he  will  consult  with  both  the  State 
Department  Legal  Advisor  and,  most  probab^,  the  Attorn^  General  As  a  result  of  these  discussions,  advice  will  then  be 
prcwided  to  the  President  concerning  the  Congressional  consultation  and  reporting  requirements  mandated  by  the  WPR. 


WAR  POWERS  RESOLUTION  -  GENERAL  INPORMATION 
Traditional  Constitutional  and  Legislative  Foundations  of  War-making  Authon^ 

Executive; 

-  Article  E  of  the  Constitution  provides  that  The  executive  power  shall  be  vested  in  a  President,’  and  designates  the 
President  as  ”Commander-in-(^ef  of  the  Amqr  and  Navy  of  the  United  States.' 

-  Once  declared,  the  President  has  the  sole  responsibility  to  'conduct  war.' 

-  The  Militia  Act  of  179S  -  Presidential  authority  to  mobilize  state  militia  and  insure  appropriate  orders  whenevir  the  US 
shall  be  invaded,  or  be  in  imminent  danger  of  invasion.  .  .  .  Act  gives  President  discretion  to  determine  when  an 
emer^ty  is  'imminenL'  This  act  provides  legal  and  theoretical  basis  for  Presidential  actions  in  the  interest  of  national 
security. 

~  Steady  historical  growth  of  Presidential  war-making  activities  supported  by  specific  legislative  authorization  (e.g.,  Tonkin 
Gulf  Resolution),  treaty  authorizations  (e.g.,  NATO,  OAS),  and  the  inherent  power  of  the  Chief  Executive. 

Ixgislative: 

-  Article  I,  Sec.  1  of  the  Constitution  provides  that  'all  legislative  powers  herein  granted  shall  be  vested  in  a  Congress.' 

~  Article  I,  Sec.  8  grants  Congress  the  power  'to  declare  war,'  to  'raise  and  support  armies,'  and  'provide  and  maintain  a 

Navy.' 

~  The  necessary  and  proper  clause. 

-  Power  of  the  purse-strings  through  the  appropriations  authority. 

-  Impeachment  power. 

Background; 

In  effect  since  November  1973.  Pub.  L  No.  93-148,  87  Stot.  1556-60  (1973),  codified  in  50  U.S.C.  §  1541  et  seq.  (1976). 

-  Product  of  Congressional  reaction  to  perceptions  of  Presidential  commitments  without  prior  consultation  with  Congress  in 
Korea  and  Vietnam  coalesced  US  force  depicyments  to  Cambodia  (70)  and  Laos  (71). 

Coosnltatioa/Reporting  Provisions: 

Resolution  requires  the  President  to  submit  reports  in  3  cases  (absent  declaration  of  war)  which  involve  the  introduction  of 
U.S.  Armed  Forces: 

-  (1)  into  hostilities  or  into  situations  where  imminent  involvement  in  hostilities  is  clearly  indicated  by  the  circumstances. 
'Imminent  involvement'  has  been  interpreted  by  the  Departments  of  State  and  Defense  to  mean  situations  in  which  there 
is  a  serious  risk  from  hostile  fire  to  the  safety  of  U.S.  forces  (Initial  and  status  reports  are  required). 

(2)  into  the  territory,  airspace  or  waters  of  a  foreign  nation,  while  equipped  for  combat,  except  for  deployments  which 
relate  solely  to  supply,  replacement,  repair,  or  training  of  such  forces.  (Only  an  initial  report  is  required). 

-  (3)  in  numbers  which  substantially  enlarge  US  Forces  equipped  for  combat  already  located  in  a  foreign  natioi..  (Case  (2) 
exceptions  to  reporting  requirements  ate  interpreted  as  appl^ng  to  this  case  also.  Only  an  initial  report  is  required.) 
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-  The  three  caiet  appear  in  the  purpose  and  policy  section  of  the  Resolution  and  therefore  under  principles  of  sututory 
interpretadoo  do  not  determine  statutoiy  ri^ts  and  do  not  enlarge  or  affect  the  scope  or  effect  of  the  Resolution  pn^r. 
This  beoasnes  important  in  the  context  of  the  President’s  inherent  constitutional  power  to  commit  U.S.  trrx^  abroad  to 
protect,  for  exanq>le,  threatened  citizens. 

-  Resolution  also  requires  prior  consultation  "in  every  possible  instance*  in  the  hostilities/  imminent  hostilities  situation  (Case 
(1)  above). 

-  Resolution  Section  8(c)  defines  'introduction  of  United  States  Armed  Forces*  for  purposes  of  consultations  and  Case  1 
reports  as  including  *the  assignmrat  of  members  of  such  armed  forces  to  conunand,  coordinate,  participate  in  the  movement 
of,  or  aocompaiqr  the  tegular  or  irregular  military  forces  of  aiqr  foreign  country  or  government  when  such  military  forces 
are  engaged,  or  there  exists  an  imminent  threat  that  such  fotcM  will  beomne  enga^d,  in  hostilities.* 

-  Report  cases  (2)  and  (3)  above  are  limited  in  application  to  foreign  territories,  airspace  and  waters. 

-  Case  (1)  (hostilities^mniiaeat  hostilities)  is  not  limited  to  foreign  territories,  airspace  and  waters;  it  would  include  domestic 
deplojnnents  of  US  armed  forces  into  hostilities/imminent  hostilities  (e^.,  Los  Angeles  Riots  of  Mqr  1992). 

-  that  CIA  and  covert  activities  are  covered  by  separate  legislation.  Such  legislation  does  not,  however,  guarantee  that 
there  will  be  no  problems  under  the  Resolution. 

Use  of  Fbrces  in  Hostilities/Inuninent  Hostilities  after  Presidentiat  Report  Submitted  (or  should  have  been  submitted): 

-  Resolution  provides  that,  within  60  dr^  President  shall  terminate  any  use  of  U.S.  Armed  Forces  with  respect  to  the  report 
unless  Congwas; 

-  has  declared  war  or  authorized  the  use  of  Armed  Forces 

-  has  extended  (by  law)  the  60-day  period 

-  is  pl^skally  unable  to  meet  as  a  result  of  an  armed  attack  upon  the  U.S. 

The  PTraiilrint  determines  and  certifies  to  Congress  that  unavoidable  military  necessiqr  respecting  the  safety  of  U.S.  Armed  Fbrces 

requires  the  use  of  the  forces  in  the  course  of  bringing  a  prompt  removal  of  the  forces  (the  maxiraum  extension  is  30  days). 

-  Resolution  provides  that  the  Congress  can,  by  concurrent  resolution,  direct  removal  of  U.S.  .\rmed  Forces  from 
hostilities/unminent  hostilities  at  airtime.  (But  see  Chad  ha  decision  below.) 

-  As  to  legislation  and  treaties: 

-  Sectitm  8(a)  (1)  •  provides  that  legislation  must  contain  specific  grants  of  war-maldng  power  before  the  President  can  utilize 
it  as  authority  to  commit  U.S.  Armed  Forces  into  hostilities. 

**  Section  8(a)  (2)  •  provides  that  treaties  are  not  self-executing,  requiring  the  President  to  seek  implementing  legislation  or 
an  area  res^ution  before  relying  upon  a  treaty  for  commitment  of  U.S.  Armed  Fbrces.  Three  area  resolutions  are 
currently  recognized  as  valid:  Formosa,  Middle  Bast,  and  Cuban  Resolutions. 

-  The  Supreme  Court  ruled  in  Immination  and  Naturalization  Service  v.  Chadha.  103  S.  Ct  2764  (1983)  that  a  one  House  of 
Congtes  resoludon,  in  the  form  of  a  legislative  veto,  violated  the  constitutionaj  concepts  of  bicameralism  and  sqiaration  of 
power  Ity  not  requiring  joint  House  approval  and  preventing  the  President  from  fully  participating  in  the  legislative  process 
by  denying  him  the  opportunity  to  sign  or  veto  legislation.  Logic  would  extend  this  decision  to  cover  concurrent  resolutions 
u  well  This  decision  would  seem  to  indicate  also  that  Congress  may  not  order  the  President  to  discontinue  United  States 
involvement  in  hostilities  through  concurrent  resolution,  nor  may  Congress  cause  the  President  to  terminate  such 
involvement  through  the  use  of  a  'silent  veto*  by  refo^g  to  undertake  the  necessary  action  to  terminate  or  continue  the 
involvement  Note  that  as  to  Case  2  and  3  above  only  an  initial  report  is  required.  A  case  specific  time-line  graphic  is 
prepared  for  JCS  when  deliberating  on  proposed  deployments. 

Executive  Branch  Implementation  Procedures  for  Resolution  Consultation/Reporting  Responsibilities: 

-  The  President’s  responsibilities  have  not  been  delegated.  Each  report  has  actually  been  signed  by  the  President 

-  Based^  on  exchange  of  correspondence  between  Semtary  of  State  Kissinger  and  SECDEF  Schlesinger,  procedures  were 
established  providing  for  the  Legal  Adviser  to  Chairman  of  the  JCS  to  review  all  force  deployment  actions  routed  through 
the  Chairman’s  office  which  might  raise  questions  under  the  WPR. 

-  If  in  the  judgment  of  the  Legal  Adviser,  consultation  or  a  report  to  Congress  is  required,  or  if  he  has  any  substantial 
doubt  on  the  requirement,  the  Legal  Adviser  must  refer  the  matter  to  the  DOD  General  Counsel. 

-  The  DOD  General  Counsel  simultaneously  provides  all  necessary  information  to  the  State  Department  Legal  Adviser. 

-  If  the  State  Dept  Legal  Adviser  and/or  DOD  General  Counsel  deem  that  Presidential  consultation  or  reporting  is  required; 
they  must  advise  their  respective  secretaries,  who  may,  in  turn,  advise  the  President. 

-  The  Attorney  General’s  advice  might  also  be  solicited  before  the  President  decides  whether  he  must  consult  or  report. 
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TAB  E-AF 

THE  UNITED  STATES  AIR  FORCE 


One  strengBi  of  our  DESERT  STORM  air  <»«mpaign  was  our  adherence  to  the  law:  our  JAGs  defined 
the  legal  envel<qie  and  we  stayed  within  it^  We  are  conunitted  to  finging  closer  ties  between  law  and 
operations^ 

MG  David  C.  Moorehouse,  USAF  Judge  Advocate  General 

Operations  Law  in  the  US  Air  Force  is  not  significantly  different  than  that  practiced  in  the  other 
services.  What  sets  it  apart,  however,  is  its  particular  focus  on  air  and  space  operations.  The  Air  Force’s 
*bible”  in  this  area  is  AFP  110-31,  The  Conduct  of  Armed  Conflict  and  Air  Operations.  like  FM  27-10,  it 
applies  the  treaties  and  customs  governing  war  to  the  way  we  conduct  operations.  Judge  advocates  trained 
in  international  and  operations  law  can  be  found  on  the  legal  staffs  of  most  unified  commands.  Air  Force 
poUcy  in  the  operations  law  area  however,  is  established  at  the  International  and  Operations  Law  Division, 
Office  3f  The  Judge  Advocate  General,  HQ  US  Air  Force  (HQ  USAF/JAI)  Pentagon  room  SC340, 
Washington,  DC  20330-5120  (703-695-9631,  AV  225-9631). 

Reftfences 

AFP  1-1,  Basic  Aerospace  Doctrine  of  the  US  Air  Force,  Mar  1984 
AFP  110-31,  Conduct  of  Armed  Conflict  Sl  Air  Operations,  19  Nov  76 

AFR  110-32,  Training  &  Reporting  to  Insure  Compliance  with  the  Law  of  Armed  conflict,  2  Aug  1976 
APR  110-29,  Review  of  Weapons  for  Legality  Untter  IL,  10  Sep  81 
The  AF  &  US  National  Security:  Global  Reach-Global  Power,  Jn  90 


Overview 

Basic  aerospace  doctrine  states  that  the  objective  of  aerospace  forces  is  to  win  the  aerospace  battle~to 
gain  and/or  maintain  control  of  the  aerospace  environment  and  to  take  decisive  actions  immediately  and 
directly  -igainst  an  enemy's  warfighting  capacity.  As  was  most  recently  demonstrated  in  DESERT  STORM, 
the  capai^ty  to  perform  this  mission  can  greatly  multiply  the  effectiveness  of  the  overall  land/sea/air  force. 
The  specific  combat  missions  performed  by  the  Air  Force  include  strategic  aerospace  defense,  strategic 
aerospace  offense,  counter  air,  air  interdiction,  close  air  support  of  ground  forces,  special  operations,  airl^, 
aerospace  surveillance  and  reconnaissance,  and  aerospace  maritime  operations.  AI^  1-1  contains  detailed 
descriptions  of  each  of  these. 

Operations  law  provides  the  legal  basis  for  the  conduct  of  all  these  operations.  Following  are  some 
examples  of  areas  in  which  Air  Force  judge  advocates  provide  advice  to  operational  unit  Commanders  during 
war.  Many  of  them  are  taken  from  our  recent  experiences  in  Operation  DESERT  STORM. 

Even  before  bombs  are  dropped  on  targets,  all  service  judge  advocates  are  responsible  for  reviewing 
all  weapons  for  compliance  with  international  law.  In  the  Air  Force,  AF/JAI  has  that  job.  Once  our 
weapons  are  deemed  lawful,  the  next  question  is  whether  the  targets  against  which  they  be  employed 
are  also  proper  under  the  laws  of  war.  Answering  that  question,  both  in  prior  planning  and  in  real  time, 
and  translating  the  answer  mto  rules  of  engagement  are  perhaps  the  most  important  JAG  combat  functions. 
As  the  Dec  1991  issue  of  the  ABA  Journal  reported,  ^e  Air  Force  had  a  JAG  on  the  staff  of  General 
Homer’s  targeting  ceil.  His  job  was  to  review  proposed  target  folders  to  determine  whether  the  target, 
munitions  to  be  employed,  and  objective  sought  to  be  achieved  complied  with  the  law.  He  was  not  just  a 
"robber  stamp";  his  advice  led  to  the  modification  of  many  proposed  targets  and  kept  air  operations  well 
within  the  laws  of  armed  conflict.  Although  EPW  (enemy  prisoner  of  war)  matters  reside  witl^  the  Army’s 
executive  control,  the  Air  Force  is  the  DOD  executive  agent  for  POW  issues  (issues  involving  US  personnel 
in  enemy  captivity).  As  such,  AF/JAI  provides  legal  advice  on  problems  such  as  the  code  of  conduct,  enemy 
treatment  of  our  prisoners,  and  others. 
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/■  "'  Operations  law  also  applies  to  many  peacetime  issues.  Matters  involving  the  right  of  mihtary  aircraft 

'  to  fly  around  the  world  are  handled  by  operations  lawyers,  as  are  questions  regarding  our  rights  and 

responsibilities  in  space.  Law  of  armed  conflict  training  for  ail  our  personnel  is  a  common,  and  often  very 
difficult  and  time  consuming  duty  for  operations  lawyers  in  all  the  services. 

New  forms  of  warfare  are  as  rhallanging  to  the  Air  Force  as  to  the  other  services.  Counterdrug 
operations  are  now  conducted  by  the  Air  Force  alone  and  as  components  to  unified  commands.  AF/JAI 
is  the  principal  advisor  to  the  Air  Force  counterdrug  operations  division  and,  as  such,  coordinates  on  all 
deployments  of  troops  in  support  of  law  enforcement  agencies  or  foreign  governments.  Special  operations 
in  low  intensity  fjonflirt-  require  considerable  Air  Force  support.  Legal  advice  in  this  area  comes  primarily 
from  the  judge  advocates  at  the  Air  Force  Special  Operations  command  (AFSOC/JA)  at  MacEHll  AFB, 
Florida. 

In  addition  to  the  operations  law  support  given  by  Air  Force  judge  advocates  at  AF/JAI  and  the  unified 
cnnunmiAt,  it  is  important  to  note  the  other  echelons  at  i^ch  it  is  available.  The  Air  Force  is  organized 
along  major  command  (MAJCOM)  lines.  Under  Headquarters  Air  Force  at  the  Pentagon,  field  MAJCOMs 
lilcft  Air  Combat  Command  (ACC),  Air  Materiel  Command  (AMC),  Military  Airlift  Command  (MAC),  US 
Air  Forces  in  Europe  (USAFE),  and  Pacific  Air  Forces  (PACAF)  provide  operational  support  to  the  unified 
mminanHs  of  which  they  are  components.  At  an  echelon  below  MAJCOM  are  Numbered  Air  Forces  (NAF) 
and,  below  NAFs,  wings.  The  wing  is  the  smallest  self-contained  unit  capable  of  going  into  battle.  Judge 
advocates  sit  on  the  command  staffs  at  all  three  of  these  echelons  and  provide  operations  law  advice.  During 
DESERT  STORM,  JAGs  deployed  with  their  unit  Commanders  and  provided  that  important  advice. 

Although  the  Air  Force  has  a  number  of  discrete,  independent  missions,  its  efforts  are  always  in  support 
of  the  unified  combat  effort  of  all  land,  sea,  and  air  forces.  From  the  Air  Force  perspective,  the  operations 
lawyer’s  primary  responsibility  is  to  insure  that  those  efforts  are  conducted  withm  the  boundaries  of 
infarnatinnal  and  domestic  US  law.  OuT  success  at  that  mission  during  DESERT  STORM  made  the  US 
Armed  Forces  not  only  more  effective  and  effident,  but  also  deserving  of  the  respect  it  received. 


Possibilities  for  the  future? 

A  Jan  93  interview  with  AF  CoS  GEN  MePeak  revealed  some  joint  planning  underway  within  the  Air 
Force.  GEN  MePeak  suggested  the  integration  of  the  AF  23d  Wing  with  the  82d  Airborne  for  a  long 
deployment,  quick  fordble  entry  capability.  Under  the  concept,  the  23d  would  transport  the  82d  in  C-130s, 
and  provide  firepower  with  A-10  anti-armor  aircraft,  F-16  filters,  and  eventually  AC-130  gunships.  The 
Army  would  provide  helicopters.  To  some,  like  Senator  Nunn,  chairman  of  the  Senate  Armed  Services 
Committee,  MePeak  is  doing  just  what  Congress  wanted  when  it  called  for  a  review  of  roles  and  missions. 
Whether  such  ideas  will  fly  remain  to  be  seen,  but  this  serves  as  an  example  for  the  "joint"  thinking  needed 
for  survival  in  the  down-sized  armed  force  of  the  fiiture. 
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TAB  E-CG 

THE  US  COAST  GUARD 


The  pnctioe  of  opentioiul  lew  in  the  Coact  Guaxd  (CG)  focuses  on  n  variety  of  peacetime  and  wartime  missions.  The  CG 
does  not  have  a  Judge  Advocate  General  (JAG)  Corps.  All  lawy^  including  those  who  practice  operational  law,  ate  line  ofBcers. 
As  such,  these  lawyers  are  rotated  to  non>legal  billets  in  other  missioo  areas  throughout  their  careers. 

The  Maritime  and  International  Law  Division  (COMDT  G>LMI).  located  at  CG  Headquarters,  Washington,  D.C  20593-0001 
(2Q2-2fi7-1527),  sets  p«^  and  direction  in  the  field  of  operatkmal  law.  The  Chief  of  this  Division  is  the  US  p.-presentative  to  the 
Intemationai  Maritime  Organization  (IMO)  legal  committee.  CG  lawyers  at  Maintenance  and  Logistics  Command  Atlantic 
(MLOLANT)  Operational  and  Conunand  Advice  Law  Brandi  (lo)  ^12-d^7140)  and  Idaintenance  and  Logistic  Command  Pacific 
(MLCPAQ  Command  and  Operational  Law  Branch  Oj)  (510-4^-3330)  provide  advice  to  the  senior  CG  operational  commanders  in 
their  respective  areas. 

14  use  2  sets  forth  the  ptimaty  duties  of  the  CG.  Protecting  the  life  and  property  of  those  at  sea  is  the  foundation  of  CG 
missions.  Today,  CG  roles  encompass  maritime  law  enforcement,  intemationai  ice  patrol,  fisheries  patrols,  search  and  rescue, 
aids-to-navigation,  marine  environmental  protection,  boating  safety,  port  safety  and  security,  military  readiness,  marine  inspection,  and 
waterways  management  These  involve  the  interpretation  and  eiifotcement  of  num*  'ous  laws  and  regulations.  CG  lawyers  are 
involved  in  negotiating  intemationai  agreements  on  the  environment  marine  pollution,  fisheries  enforcement  vessel  safety,  safety  of 
life  at  sea,  seamh  and  rescue,  maritime  law  enforcement  and  aids-to-navigation. 

References 

COMDTINST  M16247(series)  Maritime  Law  Enforcement  Manual  Vol.  I  Title  14,  USC,  U.S.  Coast  Guard 

Title  18,  use.  Crimes  and  Criminal  Procedure 

Utle  33,  CFR,  Navigation  and  Navigable  Waters 

Title  46,  CF^  Ship^ng 

UN  Corontion  mi  the  Law  of  the  Sea 

Convention  on  the  High  Seas 

Convention  on  the  Territorial  Sea  and  Contiguous  Zone 


Overview 

14  USC  1  and  10  USC  101  recogniw  the  Coast  Guard  as  a  military  service  and  an  armed  force  of  the  US.  The  CG  is  the 
smallest  of  the  five  Armed  Services,  comprised  of  38,000  active  duty  persoimei,  34,000  Ainriliarists,  12,000  Reservists  and  5,000  civilians. 
It  operates  under  the  Department  of  Transportation  in  times  of  peace,  receiving  its  orders  fiom  the  Secretary  of  Transportation. 
In  time  of  war  or  by  presidential  decree,  50  USC  191a  authorizes  the  transfer  of  operational  control  of  the  CG  to  the  Department 
of  the  Navy.  When  operating  under  the  Department  of  the  Navy,  the  CG  receives  its  .uval  operational  direction  and  orders  from 
the  Secret^  of  the  Navy  and/or  Chief  of  Naval  Operations.  During  such  times,  the  Commandrmt  of  the  CG  retains  full 
administrative  control  of  the  CG  and  operational  control  of  activity  in  all  other  missioi;  areas  not  related  to  military  readiness  or 
national  defense. 

Operational  lawyers  are  frequently  faced  with  issues  that  arise  in  the  context  of  maritime  law  enforcement  and  CG  boardings. 
The  exercise  of  CG  authority  to  enforce  all  Federal  laws  (not  state  laws)  in  the  maritime  arena  is  strictly  governed  by  a  use  of  force 
policy  as  opposed  to  guidance  contained  in  rules  of  engagement  This  policy  restricts  the  use  of  force  to  the  minimum  necessaiy 
to  a^eve  the  desired  resuit  with  minimum  injury  to  persons  and  property.  Only  such  force  as  is  reasonably  necessary  under  the 
circumstances  may  be  used. 

The  authority  granted  to  the  CG  sets  it  apart  from  the  other  services.  By  the  Posse  Comitatus  Act  and  internal  policies,  DOD 
is  prohibited  from  enforcing  or  executing  federal,  state  and  local  laws  except  under  circumstances  explicitly  authorized  by  the 
Constitution.  The  Act  does  not  apply  to  the  CG.  The  CG’s  federal  maritime  law  enforcement  authority  is  set  out  in  two  statutes. 
14  USC  89  authorizes  commissioned  officers,  warrant  officers,  and  petty  officers  of  the  CG  to  go  on  board  any  vessel  subject  to  the 
jurisdiction  of  the  US  and  make  inquiries,  inspections,  searches,  seizures  and  arrests.  Since  these  CG  personnel  are  also  officers 
of  the  customs  and  subject  to  regulations  issued  by  the  Secretary  of  the  Treasury  under  14  USC  143,  the  CG  derives  supportive 
authority  from  19  USC  1581fa)  which  ailows  customs  agents  to  board  and  inspect  vessels  within  customs  waters  and  anywhere  in  the 
US. 


The  broad  authority  granted  in  14  USC  89  gives  the  CG  jurisdiction  over  the  high  seas  and  waters  subject  to  the  jurisdiction 
of  the  US.  Additionally,  the  CG  can  board  US  vessels  for  the  purpose  of  enforcing  maritime  law  wherever  they  are  found,  including 
foreign  territorial  waters  (with  permission  of  the  coastal  state).  In  international  waters,  the  CG  may  exercise  the  'right  of  approach” 
and  board  stateless  (claiming  no  nationality)  vessels.  Consensual  boardings  of  foreign  flag  vessels  may  be  conducted  with  the 
voluntary  consent  of  the  person-in-charge  of  the  vessel  or  with  the  consent  of  the  flag  state.  By  policy  and  Presidential  directive, 
an  approval  must  be  obtained  by  the  operational  unit  from  the  Commandant  prior  to  asserting  law  enforcement  auyiority  following 
a  consensual  boarding  or  to  conduct  nonconsensuai  boardings  and  law  enforcement  activity.  CG  lawyers  review  these  requests  to 
ensure  compliance  with  intemationai  law  and  agreements. 

The  tong  standing  duty  of  every  mariner  to  assist  those  in  danger  of  being  lost  a>  sea  has  evolved  into  the  'right  of  assistance 


E  (Coast  Guard)  -  i 


entiy*.  Hie  CG  has  been  involved  in  the  development  of  this  legal  theoiy.  This  ri^t  pennits  the  CG  to  enter  the  territorial  seas 
of  a  nation,  nommlljr  the  waters  within  12  nautical  miles  of  the  nation’s  coastline,  without  the  coastal  nation’s  permission  to  engage 
in  bona  fide  efforts  to  render  emergency  assistance  to  those  in  danger  or  distress  at  sea. 

The  Mansfield  Amendment,  22  USC  2291(cXl)i  prohibited  the  involvement  of  an  officer  or  employee  of  the  US  in  any  direct 
police  actioo  in  ai^  foreign  country  with  reqiect  to  narcotics  control  efforts  due  to  the  adverse  impact  such  actimis  could  have  on 
foreign  relations.  One  amendment  to  the  Mansfield  Amendment  added  an  exception  for  maritime  law  enforcement,  making  the 
piohMtion  on  involvemeat  not  qiplicable  to  maritime  law  enforcement  operations  in  the  territorial  sea  of  a  consenting  country.  This 
amendment  allowed  for  joint  operations  between  the  Colombian  Nmy  and  CG  to  patrol  Colombian  waters  for  the  purpose  of  drug 
interdictiao.  Another  ameiximrat  allows,  witii  the  approval  of  the  US  chief  of  missioa,  the  presence  and  assistance  of  US  officers 
and  emplayees  when  foreign  officials  are  effecting  arrests.  This  is  used  during  riverine  training  operations  conducted  by  the  CG’s 
Intematkmal  Maritime  Law  Enforcement  Team  (IMLBT).  Both  of  these  ammidments  give  the  CG  broad  authority  to  assist  local 
officials. 

The  CG  also  participates  in  other  programs  abroad  that  require  legal  advice  to  ensure  the  proprieqr  of  operatitmal  decisions 
within  the  international  arena.  Programs  such  as  UNTTAS  CUNTTAS*  is  Spanish  for  "unity”)  deploy  CG  members  aboard  US  Navy 
vessels  to  West  African  and  Central  and  South  American  countries  to  giw  seminars  on  CG  matters  such  as  boardings  and  boat 
maintenance.  The  Joint  US  Military  Advisory  Group  (JUSMAG)  empk^  members  of  all  of  the  armed  forces,  including  the  CG, 
at  American  embassies  around  the  world.  These  individuais  act  as  the  US  component  on  the  embas^  staff  for  military  to  military 
relations  with  the  host  country. 

Members  of  the  CG  also  provide  military  education  and  training  to  military  and  civilian  personnel  of  foreign  countries  in  the 
US  and  abroad  through  the  International  Military  Education  and  Training  (IMEI)  program,  22  USC  2347.  Education  and  training 
in  at-sea  law  enforcement,  port  security,  and  genc^  maritime  skills  are  provided  under  tte  maritime  training  provision,  22  USC  2347. 
The  CG  participates  in  IMET  at  the  request  of  OOD  and  the  foreign  country  and  provides  service  school  training  as  well  as  mobile 
training  teams  (MTT).  Recentty,  this  has  lead  to  teams  being  seat  to  Venezuela  and  Columbia. 

CG  personnel,  origiiialty  deployed  to  Grenada  to  assist  the  Grenada  government  in  enforcing  Grenada  law,  intercept  weapons 
and  subventives,  and  provide  sear^  and  rescue  support  for  invading  troops,  later  remained  in  Gr^da  to  provide  training  for  the 
Grenada  coast  guard  forces.  Current  events  have  ted  to  an  assesanent  of  needs  to  convert  former  Soviet  republic  navies  and  border 
patrols  into  coast  guards.  The  CG’s  international  law  enforcement  training  team  at  CG  Reserve  Training  Center  Yorktown  will  be 
proriding  assistance  and  training  to  these  nations. 

Operational  lawyers  must  maintain  a  familiarity  with  the  other  armed  forces.  The  CG’s  versatility  and  involvement  in  a  variety 
of  militiiiy  missions  requires  cooperative  work  efforts  work  with  the  Joints  Chief  of  Staff,  Department  of  Defense,  Department  of 
the  Navy,  and  Chief  of  Naval  Operations.  Liaison  officers  axe  assigned  to  offices  and  positions  in  each  organization  as  well  as  to 
Joint  TiA  Fdrees  (JTFs)  4  and  5  which  are  involved  in  the  drug  war. 

Under  14  USC  2,  the  CG  is  tasked  to  maintain  a  state  of  readiness  to  fimction  as  a  specialized  service  in  the  Navy  in  time 
of  war  and,  among  other  duties,  be  ready  to  fulfill  the  Maritime  Defense  Zone  (MDZ)  command  responsibilities.  CG  area 
commanders  are  drSgnated  as  MDZ  Commanders,  responsible  to  naval  fleet  commanders-in-chief  (FLTQNC)  for  the  Navy’ s  coastal 
and  harbor  defense  missions  including,  but  not  limited  to,  inshore  undersea  warfiue,  surveillance,  interdiction,  and  mine 
countermeasures.  Operational  assignment  of  CG  and  Navy  units  to  the  MDZ  Commanders  is  necessary  to  conduct  all  assigned 
missions.  Lawyers  practicing  operational  law  also  provide  advice  regarding  the  Geneva  and  Hague  Conventions  and  applicability  of 
Status  of  Forces  Agreements  to  CG  operations. 

Regardless  of  the  international  scene,  the  CG  must  continue  to  cany  out  its  duties  that  focus  on  maritime  responsibilities  at 
home.  CG  lawyers  continually  assist  and  provide  legal  advice  to  commands  responsible  for  the  enforcement  of  ail  applicable  Federal 
laws  within  the  navigable  waters  of  the  US  and  the  scope  of  assistance  that  can  be  provided  to  local  authorities.  Congress  authorizes 
the  CG,  under  14  USC  141,  to  use  its  personnel  and  facilities  to  assist  any  Federal  agency.  State,  Territoiy,  possession,  or  political 
subdivision  thereof,  or  the  District  of  Columbia,  in  any  activity  that  the  CG  tmiy  be  especially  qualified.  Under  this  statute,  the  CG 
provided  assistance  to  Federal  agencies  to  quell  the  widespread  looting  on  St.  Croix  after  Hurricane  Hugo  ravaged  the  island.  By 
separate  action,  the  President  exercised  his  authority  under  10  USC  Chapter  IS,  and  ordered  that  members  of  the  CG  be  used  to 
suf^ress  violence  and  restore  law  and  order  on  St.  Croix. 

The  CG  has  been  successful  in  its  missions  during  peacetime  and  wartime  because  CG  lawyers  are  an  integral  part  of  the 
operational  decision-making  process.  In  Desert  Shield/Desert  Storm,  the  boarding  of  vessels  transiting  the  Gulf  was,  in  large  part, 
performed  by  CG  personnel.  A  CG  lawyer  is  assigned  to  the  US  Navy  for  the  Maritime  Interdiction  Force  (MIF)  located  in  the 
Persian  Gulf  and  the  Gulf  of  Acaba.  CG  lawyers  provided  adrice  on,  and  drafted  and  reviewed  regulations  in  support  of,  port 
security  during  the  outloading  of  personnel,  equipment,  and  ammunition.  Advice  was  also  provided  to  CG  port  security  units 
deploy^  in  Bahrain  and  Saudi  Arabia. 

Whether  abroad  or  at  home,  the  CG  possesses  unique  authority  that  complements  that  enjoyed  by  the  other  armed  services. 
For  example,  lO  USC  124  identifies  DOD  as  the  lead  agency  to  detect  and  monitor  the  maritime  transit  of  illicit  drugs.  However, 
only  the  CG  can  stop,  board,  and  seize  a  vessel  and  its  contraband  during  maritime  transit  on  the  high  seas,  on  waters  subject  to 
the  jurisdiction  of  the  US,  or  in  the  territorial  seas  of  another  nation.  It  is  because  of  the  CG’s  status  as  an  armed  force  with  broad 
foreign  and  domestic  authority  that  make  the  practice  of  operational  law  in  the  CG  truly  unique. 
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TAB  E-M 
MARINE  CORPS 

L  Mission:  The  Marine  Corps’  (MC)  primary  mission  is  to  be  "organized,  trained  and  equipped  to  provide 
fleet  marine  forces  of  combiried  arms,  together  with  supporting  air  components,  for  service  with  the  fleet  in 
the  seizure  or  defense  of  advanced  naval^  bases  and  for  follow  on  land  operations  as  necessary."^  In  addition, 
the  MC  provides  detachments  and  organizations  for  service  on  Navy  vessels,  security  detachments  and  such 
other  duties  as  the  President  may  dir^.  This  broad  mission  statement  translates  into  a  MC  that  is  many 
different  things  to  many  different  people. 

Consequei^y,  the  ground,  air,  and  supporting  forces  that  make  up  the  MC  are  trained  and  equipped  to 
make  avaflable  to  the  NCA  the  capability  to  react  quickly  to  any  miHtary  contingency  in  the  world-a  "911" 
force.  As  a  result.  Marine  operational  forces  are  "task  organized"  and  deployed  to  meet  whatever  contingency 
mission  they  may  be  assigned:  ranging  from  a  hasty  NEO  such  as  "Operation  Eastern  Exit,”^  to  sustained 
ground  combat  such  as  in  "Operation  Desert  Storm."  Because  Marine  forces  deploy  from  and  are  sustained 
by  sea-based  platforms,  they  are  often  referred  to  as  eqieditiona/y  forces  or  the  expeditionary  force  of  choice.* 

n.  Force  Structure. 

A.  pivision.  Wing.  FSSO.  *The  MC,  within  the  DON,  shall  be  so  organized  as  to  indude  not  less  than  3  combat  divisions  and 
3  aircraft  wings,  and  such  other  land  combat,  aviation,  and  other  services  as  may  be  organic  therein.*^  Piesentty,  DOD  plans 
can  for  a  Marine  Corp  end  strength  of  139,100  in  PY97.  At  that  level,  the  third  division  and  wing  wUl  not  be  manned  at  fuU  strength 
unless  augmmited  with  reserve  forces.  Uldmat^,  a  Maxine  division  wiU  consist  of  appxoodmately  14,000  people.  The  major  elements 
of  the  evolving  division  are  eqiected  to  be:  2  infondy  regiments  with  organic  reconnaissance;  a  combined  arms  regiment  with  2  light 
armored  infhntiy  (LAI)  battalions;  a  tank  battaiion  and  a  light  armored  reconnaissance  company;  an  artillery  regiment;  an  anti¬ 
aircraft  battalion;  a  combat  engineer  battalion;  and  a  light  armored  reconnaissance  battalion. 

Likewise,  Marine  aircraft  wings  (MAWs)  will  downsize  to  about  12,000  people.  The  major  assets  of  the  evolving  wing  are  eiqrected 
to  be:  72  F/A-18  fighter/attack  aircraft;  40  AV-8B  Harrier  verticai/short  take-off  and  landing  (V/STOL)  aircraft;  10  BA-6B  electronic 
warfare  aircraft;  12  K.C-130  aerial  refueling  and  tranqxrrt  aircraft;  96  CH-46B  medium  lift  helioopters;  32  CH-S3E  heavy  lift 
helicopters;  34  AH-IW  attack  heliccqMers;  27  UH-IN  ligh^tility  helicopters;  an  air  defense  battalion,  equipped  with  Hawk  and  Stinger 
batteries;  and,  u  air  control  group  with  the  supporting  establishment  necessary  to  maintain  independent  operations.  Like  the  Marine 
division,  a  Marine  air  wing  is  the  *warehouse'  of  capabilities  that  make  available  to  the  task  force  commander  a  varieqr  of  assets  ready 
to  support  a  broad  range  of  missions. 

The  combat  service  support  function  is  performed  by  the  Force  Service  Support  Groups  (FSSG).  This  organization  contains  the 
maintenance,  supply,  engineer  support,  landing  support,  motor  transport,  medical,  dental  and  other  units  necessary  to  support  sustained 
combat  operations.  The  FSSG  is  alM  tasked  witii  providing  legal  services  to  the  operational  units.  This  is  accomplished  through 
the  Legiti  Services  Support  Section  (LSSS)  within  the  FSSG. 

Traditionally,  the  LSSS  is  headed  by  an  officer-in-chatge  usually  of  the  timk  of  lieutenant  colonel.  The  OIC  is  responsible  for 
leading  the  Ma^es  and  managing  the  assets  that  will  provide  the  legal  services  to  the  fleet  Although  its  structure  will  change  with 
the  downsizing  of  the  fleet  marine  force,  the  LSSS  consists  of  approxinutely  twenty  lawyers  performing  the  functions  of  prosecution, 
defense,  and  adminisMtive  Im.  In  garrison,  the  legal  assistance  function  is  performed  by  the  host  installation.  When  the  FSSG  is 
deployed,  however,  this  function  transfers  to  the  LSSS.  While  the  OIC  is  responsible  for  supporting  the  legal  needs  of  the  operational 
comniands,  he  or  she  does  not  provide  legal  advice  to  the  commanding  generai  of  the  wing  or  division.  That  traditional  duty  remains 
with  the  SJA.  Each  nujor  command  (division,  wing,  FSSG)  has  a  shS  JA  and  a  small  legal  staff  consisting  of  a  deputy  and  two 
or  three  clerks.  The  bulk  of  the  legal  assets  remain  in  the  LSSS. 

B.  Task  Omnization.  In  order  to  meet  .  .  .  mission  oriented  eiqreditionary  requirements,  the  MC  has  developed  the  concept 
of  (Marine  Air  Ground  Task  Forces]  MAGTF  organization. ...  It  is  a  building  block  concept;  the  fleet/joint  commander’s  operational 
requirement  or  task  is  analyzed,  and  type  units  ate  drawn  from  a  Marine  division,  aircraft  wing,  and  force  service  support  group 
[FSSG]  into  and  air-gtound-logistics  team  under  one  commander  to  meet  the  task.  The  resulting  MAGTF  may  be  of  aity  size,  and 
the  wei^t  and  composition  of  its  component  elements  may  vary,  depending  on  the  mission  and  enemy  situation.  In  each  case, 
there  will  a  MAGTF  command  element  [CE],  a  ground  combat  element  IGCE]  (under  certain  conditions,  more  than  one),  an  aviation 
combat  element  [ACE],  and  a  combat  service  support  element  [CSSE].° 

As  the  US  reduces  the  number  of  its  permanently  based  overseas  military  forces,  forward-deployed,  self-sustainable,  naval  forces 


’  "Naval  base"  in  this  instance  means  a  base  for  support  of  forces  afloat.  Generally,  naval  is  used  in  the  US  military  to  refer  to 
both  the  Navy  and  the  Marine  Corps:  i.e.,  the  U.S.  Navy  and  U.S.  Marine  Corps  comprise  the  operating  naval  forces  within  the 
Department  of  the  Navy. 

*  10  U.S.C  §  3063(a)  (1991). 

^  The  evacuation  of  U.S.  and  foreign  nationals  from  the  U.S.  embassy  in  Somalia  in  January  1991. 
ttoncepts  and  Issues,  US  Marine  Corps,  1992  (available  from  Ms.  Bobbi  Schell,  CMC  (RPR),  DSN  224-1503). 

®  ii. 

*  FMFM  1-2,  §4005.d. 
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provide  the  abili^  for  continued  presence  and  power  projection.  Naval  forces  enable  the  U.S.  to  secure  access  to  ports,  airfields  and 
routes  for  the  sequenced  employment  of  heavier  U.S.  and  allied  forces.  Moreover,  expeditionary  forces  can  deter  crises,  influence 
fitiends  and  foes,  provide  humanitarian  assistance  and  fight  if  required. 

For  instance.  Operation  SsAANoa-in  inwlved  the  Sth  Marine  Expeditionary  Brigade  (MEB),  diverted  firom  its  return 

to  CONUS  after  S  mcmths  in  Desert  Shield^torm.  During  its  mission,  Sth  M^  deliver^  over  2,000  tons  of  food,  fuel,  medicine 
and  equipment  This  task  force  included  Army  blackhawk  helicopters.  Green  Beret  assessment  teams.  Air  Force  C-130  tranqmrt 
aircraft,  a  Navy  Amphibious  Group  and  members  of  the  US  Age^  for  International  Development 

The  CG’s  of  Fl^  Marine  Fom  Atlrmtic  and  Pacific  eacercise  command  over  all  division,  wings  and  FSSGs.  In  response  to  a 
ntisskm  received  from  the  operational  (war^ting)  CINC,  the  FMP  commander  *builds*  the  MAGTF  to  meet  the  qaedfic^  assigned 
mission,  nn«g  the  assets  avaiUrle  to  hto  fnm  the  wing,  division  ai»i  FSSG.  He  then  assigns  a  commander  for  the  resulting  MAGTF 
and  'chops*  (change  of  operational  control)  the  MAGTF  to  the  warfighting  CINC 

The  3  traditional  t^pes  of  MAGTFi  are:  a  Marine  Eqaeditionary  Unit(MEU);  Marine  Expeditionary  BrigBde(MEB);  and  a  Marine 
Eqpeditionaty  Force  (M^.  A  MEU  generally  consists  of  a  reinforced  infantry  battalion,  a  reinforoed  helicop^  squmlron,  a  MEU 
service  supp^  groi^-which  provides  combat  service  support-and  a  command  element  A  MEB  consists  of  a  reinforced  infantry 
reginient,  an  airoaft  gtor^,  and  a  brigade  service  support  group.  Finally,  a  MEF  can  consist  erf  one  or  mote  divisions  and  aircraft 
wings,  toother  with  corn^wnding  cooibat  support  and  force  service  support  groups. 

Current  operational  tempo  caUs  for  2  M]^  (SOC)s  (Special  Operations  Capable)  to  be  deployed  aboard  amphibious  shipping 
at  all  times.  These  units  generally  operate  in  the  Western  Pacific  and  the  Mediterranean  areas.  MEU(SOC)s  often  train  for 
operations  to  be  eamilrd  wit  tin  12  hours  of  receipt  of  the  mission. 

For  example,  during  Op'  ation  Eastern  Exit  in  Jan  91,  Marine  helicoptets  lauisched  from  Navy  ships  at  night,  4d6NM  fiom 
Mogadishu  to  conduct  a  N^  from  dvil-war  tom  Somalia.  The  281  evacuees  included  diplomats  from  Britain,  Germany,  Kenya, 
Kur^t,  Nigeria,  Oman,  Sudan,  Turkey,  UAE;  39  Soviets  and  61  Americans.^  The  naval  units  involved,  which  had  to  be  diverted  fiom 
Desert  Storm,  received  the  order  and  departed  on  their  mission  onfy  3  days  prior  fitom  a  distance  of  2,000  miles. 

nL  C^nbflities 

MAGTFs  ate  general  purpose  expeditionary  forces  with  the  ability  to  conduct  special  operations;  thus  givi^  the  National 
Command  Authority  the  ability  to  prevent  or  respond  to  crises  before  they  become  major  conflicts.  Prc^able  missions  include  the 
protection  of  U.S.  citizens  and  property  overseas,  NEO,  anti-terrorist  operations,  special  operations,  disaster  relief,  nation-building, 
limited  strikes  and  full-scale,  joint  combat  operations.  An  overriding  requirement  for  MAG^s,  and  especially  MEU(SOQ  MAGTFs, 
is  the  ability  to  plan  rapidly  and  effectively  for  the  execution  of  a  real  world  contingency  with  the  forces,  lift,  logistics  and  eMmy 
situation  at  hand.  To  this  end,  MAGTFi  deploy  by  amphibious  shqqring  and  air  lift  and  are  sustained  on  the  ground  by  Maritime 
Prepositioned  Ships  (MPS)  or  other  prepositioned  equipment  In  D^rt  Shield/Storm,  for  example,  the  MC  deployed  several  MEBs 
aboard  anqthibkMtt  shipping,  by  strategic  airlift,  and  by  MK.  These  units  were  then  combined  into  2  MEFs:  1  ashore  and  1  afloat 
The  MEF  ashore  was  specifically  tailored  for  combined  arms  warfiue  against  a  mechanized  threat  I  MEF  was  a  corps^ized  force 
of  2  divisioos,  and  expanded  aircraft  wing,  and  a  combat  service  support  command  equivalent  to  2  force  service  support  groups.  The 
MEF  afloat,  on  the  other  hand,  was  task  organized  to  conduct  forcible  entry  operations  firom  the  sea. 

The  MK  got  its  first  real  world  test  after  a  decade  of  theory  in  the  Gulf  War.  The  MPS  program,  which  began  in  1961,  consists 
of  13  self-sustaining,  roU-on/tok-off  ships  operated  by  the  Military  Sealift  Command  (MSC)  and  organized  into  3  MPS  squadrons. 
Each  MPS  squadron  provides  e'jough  tanks,  artillery,  vehicles,  ammunition,  supplies,  food,  fuel,  and  water  to  support  a  M^  for  30 
days  of  combat.  The  ships  can  be  used  separately  or  in  larpr  groups  to  support  smaller  or  larger  MAGTFs.  A  single  MPS  ship 
is  capable  of  supporting  a  MEL?  for  30  days.  In  Operation  Heiy  Vi(^  for  instance,  a  single  MPS  ship  helped  support  and  evacuate 
over  17,000  people  as  Marines  assisted  with  emergen^  relief  following  the  June  1991  eruption  of  Mount  Pinatubo  in  the  Philippines. 

During  Operation  Desert  Shield,  MPS  demonstrated  its  responsiveness.  Within  two  weeks  following  the  Iraqi  invasion  of  Kuwait, 
an  entire  squadron  of  MPS  ships  had  sortied  ofikhore  of  Saudi  Arabia  and  provided  logistic  support  to  Marine  and  Army  units  on 
the  ground;  thus  buying  valuable  time  for  Army  logistic  trains  to  get  into  place  for  sustained  support. 

IV.  Role  of  the  Marine  Operational  Lawyer 

In  a  nutshell,  as  the  MC  is  many  things  to  all  people,  so  to  the  Marine  operational  JA  must  be  many  things  to  the  units  be  or 
she  supports.  As  a  result,  an  OPLAWY^  in  the  MC  shouid  strive  to  be  involved  in  and  familiar  with  the  operations  planning 
and  plan  review  process  as  well  as  functionally  proficient  in  the  more  traditional  tasks  of  legal  assistance,  claims,  military  justice,  and 
admin  law.  The  specific  role  of  the  Marine  operational  lawyer,  however,  is  in  large  part  determined  by  the  extent  to  which  the  JA 
gains  the  confidence  of  the  commander  and  his  staff.  Consequently,  a  Marine  operational  lawyer  must  not  only  be  proficient 
technically  but  must  continue  to  acquire  and  hone  those  military  skills  that  readity  identify  Marine  JAs  with  the  elite  units  they 
support  Eveiy  MAGTF  will  have  at  least  one  JA  deployed  with  the  unit,  and  in  the  case  of  a  MEB  or  MEF  will  have  a  number 
of  JAs  assigned.  These  attorneys  are  selected  from  the  pool  of  assets  available  in  the  LSSS.  The  MAGTF  JA  for  a  MEU-size  or 
smaller  unit  will  serve  as  the  legal  advisor  to  the  commander  of  the  deployed  unit  These  duties,  however,  rarely  consume  the  JA’s 
time.  As  a  result,  JAs  have  traditionally  performed  a  variety  of  additional  non-legal  duties,  such  as  assistant  operations  officer,  stafi 
secretary,  adjutant,  or  custodian  of  clat^ied  documents  and  cryptographic  equipment 

In  the  final  analysis,  however,  it  is  the  expeditionary  nature  of  the  mission  that  sets  the  tone  for  the  practice  of  OPLAW  in  the 
MC  Becaitte  expeditionaiy  operations  will  involve  necessarily  ground,  air  and  sea  forces,  the  MC  operational  lawyer  must  be  familiar 
with  the  law  of  land  warfare  as  well  as  the  law  of  the  sea,  air  and  space.  While  the  MC  rarely  is  involved  in  overseas  stationing, 
the  Marine  JA  must  nevertheless  be  familiar  with  stationing  agteectents  and  applicable  SOFAs  in  addition  to  the  foreign  claims 
process  and  contingency  contracting  in  order  to  support  adequately  short-term  deployments  to  foreign  countries.  Furthermore,  the 
MCs  ability  to  shape  events  short  of  war  requites  that  the  operational  JA  have  a  solid  grasp  of  the  peacetime  rules  of  engagement 
as  well  as  an  appreciation  for  the  combat  considerations  that  may  require  the  modification  of  ROE  to  the  specific  mission. 

A  broad  understanding  of  the  legal  issues  involved  in  both  peacetime  and  wartime  deployment  scenarios  as  well  as  a  grasp  of 
the  organization  and  capabilities  of  the  MC  will  enable  the  Marine  JA  to  provide  adequate  legal  support  to  the  fleet  marine  forces. 
With  respect  to  the  former,  the  OPLAW  Handbook  will  prove  invaluable.  With  respect  to  the  latter,  all  Marine  JAs  bear  the 
responsibility  to  continue  their  professional  development  through  reading  and  study. 


^  AB.  Siegel,  Lessons  Learned  From  Operation  Eastern  Exit.  Marine  Corps  Gazette,  June  1992,  at  pp.  75-81. 
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19B2  Uailed  NttioM  Coafcicace  oa  tlie  Lair  of  the  See  (UNCLOS  ID) 


The  Navjr's  mietifwi  it  to  prepare  for  and  conduct  prompt  and  sustained  openlions  at  sea  in  support  of  U.S.  interests  and 
operations  worldwide.  ^  While  various  operations  in  the  recent  past  (Desert  ShieM/Stoim;  Eanest  Will;  Just  Cause;  Urgent  Fury) 
have  indeed  involved  combat  operatioos,  maiqr  of  the  Nmys  important  functions  do  not  involve  armed  conflict  NWP-lA  discusses 
in  much  more  (and  unclassified)  detail  strategic  concepts  such  as  sea  control,  power  prelection,  strategic  nuclear  deterrence,  overseas 
deployments,  a^  security  of  sea  lines  of  communication.  It  and  NWP-9A  are  good  primers. 

Navy  judge  advocates  are  routinely  involved  in  <jpetational  law  matters.  The  typical  carrier  battle  group  (the  'standard* 
deployment  group,  consisting  of  the  carrier  and  its  airwing  of  aj^norimatefy  85  fixed*  and  rotary>winged  aircraft;  two  or  three 
destroyers;  two  frigates;  one  or  two  cruisers;  one  or  two  replenishTOnt/repair  ships;  and  perhaps  a  submarine)  will  be  commanded 
by  a  rear  admiral  who  has  a  lieutenant  or  lieutenant  commander  staff  judge  advocate. 

The  battle  gimp  commander  will  usu^  be  operating  under  the  directiott  of  a  numbered  fleet  (2d,  3d,  6th  or  7th)  commander 
or  Commander,  laddie  East  Force,  who  will  have  a  more  senior  staff  judge  advocate,  but  the  battle  group  judge  advocate  and  the 
carrier  judge  advocate  are  the  ones  who  will  be  relied  upon  for  prompt,  correct  advice  on  a  variety  of  issues  ranging  from  a^um 
and  refb^,  to  pqrment  of  claims,  to  boarding  and  search,  to  use  of  force  in  self-defense.  The  Navy  judge  advocate  vriU  not  become 
involved  in  procurement,  as  a  general  rule.  (Note:  The  tattle  group  judge  advocate  is  likely  to  be  the  only  judge  advocate  for  miles 
around.  If  the  tattlegioup  has  an  aircraft  carrier  assipied  to  it,  it  have  at  least  one  JAG  on  board,  and  he  too  may  be  involved 
in  operational  matters.  FVuthermore,  because  of  conununications  diffkulti^  the  battle  group  judge  advocates  often  may  not  be  able 
to  contact  a  senior  judge  advocate  or  Washington,  D.C,  for  a  second  opinion,  so  a  correct  answer  is  even  more  crucial. 

One  of  the  most  important  misBions  of  the  Navy  is  to  maintain  sea  lines  of  communication.  The  United  States  is,  after  all, 
an  island  nation,  and  mwch  of  its  commerce  depends  (»  an  ability  to  navigate  freely  in  international  and  territoTU  waters. 
Fiirthermore,  the  Navy  helps  other  nations  maintain  their  navigation  rights  tloough  the  Freedom  of  Navigation  program. 

Rieedora  of  Navigation  operations  (FONOPS)  are  laually  elassiried  because  of  the  sensitive  nature  of  the  challenges.  It  is  fair 
to  say,  though,  ^t  in  some  ways  they  are  like  the  real  property  doctrine  of  adverse  possession  -  that  is,  they  are  effective  only  if 
open  and  notorious,  under  a  claim  of  right.  The  object  of  FONOPS  is  to  prevent  the  possibility  of  a  nation’s  illegal  claims  (e.g., 
territory  sea  exceeding  12nm;  excessive  straight  baselines;  restrictions  in  exclusive  economic  zone  that  do  not  relate  to  resource 
exploitation,  etc.)  frotrt,  over  time,  ripening  into  a  claittt  of  right  under  customary  international  law.  Accordingly,  the  Navy  will 
conduct  a  challenge  tailored  to  the  offending  practice  (e.g.,  engaging  in  ’noninnocent*  passage  in  an  area  claimed,  illegal^,  as  territorial 
sea). 


Flight  Information  Region  (FIR)  operations  are  a  variation  of  the  FONOPS.  A  Flight  Information  Region  is  an  air-control 
region  outside  a  nation's  airspace,  affecting  by  treaty  civil  aeronautics,  designed  principally  as  a  buffer  to  that  nation’s  sovereign 
airspace.  Occasionally  nations  will  require  military  aircraft  to  check  in  with  controllers  and  use  the  services.  United  States’  policy, 
stated  in  NWP  9A,  The  Commander’s  Handbook  on  the  Law  of  Naval  Operations,  is  that  military  aircraft  on  routine,  point-to-point 
operations  with  no  intention  of  entering  airspace,  or  aircraft  engaged  in  carrier  operations,  will  not  check  in.  A  FIROP  will  be 
d^gned  to  challenge  that  requirement. 

The  judge  advocate  will  become  involved  in  planning  both  FONOPS  and  FIROPS.  For  both  operations,  a  good  grasp  of 
international  conventions  (e.g.,  1982  U.N.  Convention  on  Law  of  the  Sea;  1944  Chicago  Convention  on  foternational  Civil  Aviation; 
provisions  of  the  International  Civil  Aviation  Organization),  rules  of  engagement,  and  the  law  of  self-defense  is  vital.  A  good  starting 
place  is  NWP.9A 

Before  becoming  involved  in  any  operations,  the  judge  advocate  should  be  thoroughly  familiar  with  the  Fleet  Operating  Orders 
(CINCLANTFLT2000-10C;  ONCPACFLT  201.XX;  COMIDEASTFOR  lOOO-XX;  COMSIXTHFLT  4000-XX,  to  name  a  few).  Those 
OPORDERS  will  contain  cruising  instructions,  rules  of  engagement  guidance,  and  general  information  on  the  region  that  the  fleet 
commanden  expect  to  be  observed.  The  judge  advocate  should  also  have  a  good  idea  of  a  nation’s  maritime  claims  (found  in  the 
DOD  Maritime  Qaims  Reference  Manual,  which  should  be  part  of  the  judge  advocate’s  library)  and  local  political  sensitivities. 
Local  hackles  are  especially  important  when  planning  allied  exercises. 


^ee,the  Armed  Forces  Journal  14,  Nov  92.  It  describes  a  new  strategy  dubbed  ’From  the  Sea,"  wherein  the  focus  shifts  from  a 
global  threat  to  reponal  challenges  and  concentrates  on  ’near  land*  warfare.  It  signifies  a  fundamental  shift  from  open-ocean  fighting 
toward  joint  operations  from  the  sea.  In  a  global  setting,  the  Navy  could  prevent  the  enemy  from  choosing  where  the  fight  would 
occur.  In  regional  warfare,  the  site  of  battle  is  predetem.ined  to  a  large  extent,  and  the  Naval  operations  call  for  extending  the  fleet’s 
battle  space  across  the  shore  so  naval  forces  can  fight  with  and  alongside  the  Army  and  Air  Force. 
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Much  of  the  Aimed  Foices’  concenis  geneially  over  the  last  fifty  yean  have  centered  about  the  Soviet  threat  With  the  end 
of  the  Cold  War  and  the  breakup  of  the  S^et  Unitm,  some  of  those  concerns  may  have  abated.  There  are,  however,  bilateral 
agreements  with  the  former  Soviet  Union  in  force  that  the  Navy  is  bound  to  honor.  Most  significant  are  the  1972  'Agreement  on 
the  Prevention  of  Inddenis  On  and  Over  the  High  Seas'  and  the  1990  'Agreement  ...  on  the  Prevention  of  Dangerous  Military 
Activities.'  The  former,  classified  confidential,  arose  out  of  a  series  of  near-collisions  and  busing  inddents  that  could  have  brought 
about  armed  conflict,  and  it  now  imposes  on  the  parties  a  duty  to  avoid  provocation  at  sea.  Ilie  latter,  unclassified,  covers  four 
discrete  areas:  dangerous  laser  use;  interference  with  ccmunand  and  control  nets;  entering  the  other  party’s  territory;  and  operations 
in  *ty)ecial  caution  areas,*  areas  whm  the  parties  themselves  ate  not  involved  in  hostilities  but  may  iiudvertently  be  drawn  in.  Both 
treaties  are  contained  in  OPNAVINST  CSni.96,  and  essentially  lay  out  detailed  'rules  of  engagement*  for  how  each  side  will  leqxmd 
to  certain  dangerous  inddents  when  th^  occur  in  the  air  or  on/under  the  sea. 

An  ever-growing  mission  for  the  Navy  is  drug  interdiction.  The  Coast  Guard,  as  it  serves  a  law-enforcement  function,  is  the 
primary  enforcer  in  tUs  arena;  but  the  endurance,  armament,  and  station-keeping  ability  of  Navy  combatants  have  made  them  good 
platftnms  for  Coast  Guard  Law  Enforcement  Detachments.  The  Coast  Guard  has  an  excellent  manurd  on  drug  interdictions 
(CHECKMATE  7  OPLAN  •  nicely  adapted,  inddentally,  to  maritime  interception  operations)  that  the  battle  group  judge  advocate 
should  have  in  the  library. 

Before  deployment,  the  battle  group  judge  advocate  should  be  familiar  not  only  with  the  OPORDl^  of  the  region  of  the 
deployment,  but  also  with  regional  treaties  (e.g.  NATO  SOFA),  regional  defense  policies  (once  again,  K  VTO  is  a  good  example; 
understand  the  chain  of  command  and  the  philosophy  behind  the  exercise  of  self-defense),  regional  le^  mantals  (e.g.,  SDCTH  PIJBET 
legal  manual),  the  Manual  for  Courts-Martial  and  current  case  law  (especially  important  for  post-trial  matters),  and  service  directives 
impiementing  the  UCMJ  and  existing  ROE 

Operationtd  issues  encountered  by  the  deploying  judge  advocate  in  the  Navy  are  almost  identical  as  those  encountered  by  all 
other  service  ju^  advocates  when  they  deploy.  The  primary  variation,  of  course,  is  that  we  traditionally  deploy  at  sea.  This  fact 
requires  deploying  N^  JAGs  to  have  a  firm  working  knondedge  of  the  Law  of  the  Sea,  international  agreements  (SOFA’s  in 
particular),  and  exercise  of  foreign  criminal  jurisdiction  in  areas  where  we  have  no  SOFA  with  the  host  nation.  We  must  also  be 
prepared  to  handle  legal  issues  which  arise  out  of  our  conduct  of  Freedom  of  Navigation  (FON)  operations  challenging  excessive 
marithne  claims  of  various  natiofis  in  our  AOR  When  in  port  overseas.  Navy  JAGs  face  the  same  legal  issues  that  other  service 
JAG’S  would  face  on  a  typical  overseas  exercise  deployment  (with  the  one  po^ble  exception  of  having  to  handle  admiralty  claims 
in  port). 


E  (Navy)  -  2 


TAB  F 

OPLANS  AND  OPORDS 


The  references  at  TAB  A,  this  Handbook,  require  Judge  Advocate  review  of  OPLANS  and  OPORDS. 


The  Corps/Division  OPLAN  In  Context 

The  Corps/Division  OPLAN  does  not  exist  in  a  vacuum.  As  a  supporting  plan  to  the  OPLAN  of  a 
particular  Unified  Command,  it  most  reflect  the  guidance  contained  in  that  phm  and  be  structured  in  such 
a  way  as  to  assist  in  the  overall  accomplishment  of  the  Unified  Command  mission. 

Unified  Command  OPLANs  are  the  mechanisms  through  which  CINCs  will  accomplish  the  national 
security  objectives  and  derived  military  objectives  and  tasl^  assigned  them  in  VoL  I  of  the  Joint  Strategic 
Capabilities  Plan  (JSCP).  This  is  one  of  the  principal  Joint  Strategic  Planning  System  (JSPS)  documents 
prepared  by  the  JCS  for  the  purpose  of  translating  national  security  policy  (formulated  by  the  National 
Security  Counsel  (NSC)  into  strategic  guidance,  direction,  and  objectives  for  operational  planning  by 
Unified  and  Specified  commands. 

The  JSCP,  VoL  I  and  n  (VoL  n  identifies  the  major  combat  forces  assigned  a  CINC,  for  planning 
purposes,  in  the  development  of  his  OPLAN)  triggers  the  Joint  Operations  Planning  and  Execution  System 
(JOPES).  JOPES  appUes  to  those  OPLANS  prepared  by  CINCs  in  response  to  the  missions  assigned 
^em  by  the  JCS  in  the  JSCP,  VoL  I. 

JOPES  provides  the  guidance  and  procedures  for  use  in  the  development,  coordination,  dissemination, 
review,  and  approval  of  Unified  CMD  joint  operations  plans  during  peacetime.  It  also  prescribes  standmd 
formats  and  &e  minimum  content  for  OPLANS.  The  Deliberate  Planning  Process,  that  most  often  used 
in  developii^  Unified  Command  OPLANs,  involves  5  distinct  phases:  (1)  Initiation,  (2)  Concept 
Development,  (3)  Plan  Development,  (4)  Plan  Review,  and  (5)i.5uppoi1hig  Plans. 

JAs  should  become  involved  in  the  Plan  Development  process  and  not  merely  in  the  Plan  Review 
stage.  Participation  in  the  Plan  Development  process  enables  JAs  to  prevent  the  inclusion  of  legally 
questionable  actions  into  the  OPLAN.  While  the  detailed  JOPES  Dehberate  Planning  Process  may  not  be 
used  in  developu^  supporting  OPLANs  at  the  Corps/Division  leveL  JAs  should  also  be  alert  to  the 
advantages  of  participating  in  the  Plan  Development,  as  well  as  the  Plan  Review  process.^ 

Reviewing  Plans  and  Mission  Orders 

Types  of  Plans  and  Mission  Orders.  Units  plan  for  specific  contingencies  and  missions.  In  an  actual 
deployment,  operations  or  contingency  plans  (OPLANS/CONPLANS)  become  operations  orders 
(OPORD)  which  direct  how  to  accomplish  a  particular  mission.  Divisions  and  higher-level  units  prepare 
OPLANs  and  CONPLANs  days,  months,  or  years  prior  to  deployment.  At  brigade  level  and  below, 
written  and  oral  mission  orders  are  often  prepared  and  executed  within  hours.  All  plans  and  orders 
identify  the  SITUATION,  the  MISSION,  how  the  mission  will  be  executed  (EXECUTION),  how  the 
mission  will  be  supported  (SERVICE  SUPPORT),  and  how  the  mission  will  be  controlled  (COMMAND 
AND  SIGNAL).  Additional  details  appear  in  annexes,  appendices,  and  tabs  following  the  basic  plan  or 
order. 

Responsibility  for  Plans  and  Order  Review.  Plans  review  is  often  accomplished  by  the  Operational  Law 
Attorney,  who  must  periodically  review  all  existing  OPLANs  and  CONPLANs.  Moreover,  a  number  of 
divisions  utilize  brigade  trial  counsel  to  review  plans  and  orders  in  their  units.  Regardless  of  who 
conducts  the  review,  the  responsibility  for  the  review  rests  with  the  SJA.  The  plans  review  process  must 


*The  regulatoiy  bases  for  judge  advocate  review  of  OPLANs  is  found  at  TAB  A.  Additionally,  JOPS  I  provides,  in  the  Plan 
Review  phase  of  the  Deliberate  Planning  Process,  that  services  will  conduct  a  legal  review  of  plan  compliance  with  both  domestic  and 
international  law.  (JOPS  I,  IV-S.) 
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be  continuous,  with  the  SJA’s  representative  in  constant  coordination  with  the  G-3  Plans  element.  Some 
units  have  assigned  an  Operational  Law  Attorney  to  work  in  the  G-3  Plans  shop  for  several  days  each 
week.  The  key  point  is  ^at  the  JA  must  be  a  member  of  the  "plans  team,"  a  "known  commodity,"  not  an 
interloper  in  the  operations  planning  process. 

Operational  Law  Concerns  in  Plans  and  Orders.  Traditionally,  JAs  review  plans  and  mission  orders  to 
determine  i£  (a)  law  of  war  issues  have  been  addressed,  (b)  lewdly  and  practically  sufficient  rules  of 
engagement  have  been  defined,  and  (c)  other  necessary  le^  issues  have  been  adequately  discussed 
Division-level  and  higher  plans  are  usually  general  in  scope  and  do  not  raise  significant  kw  of  war 
questions  other  than  EPW  treatment.  They  do  address  other  OPLAW  issues,  however,  such  as  criminal 
jurisdiction  and  daims,  in  a  Legal  Annex.  Mission  orders  below  Division-level  may  raise  law  of  war 
questions.  A  developing  role  of  JAs  is  to  serve  as  "the  honest  broker"  in  the  review  of  plans  and  orders. 
Look  at  the  ENTIRE  PLAN  -  both  of  your  unit  and  of  the  higher  unit  Pay  particular  attention  to  the 
Mission  Statement  and  Commander’s  Intent.  Is  the  statement  and  intent  clear?  Does  it  sufficiently 
define  the  parameters  of  the  operation,  while  affording  the  requisite  flexibility  to  the  unit?  Carefully 
review  the  parts  of  the  plan  ^ch  discuss  Civil  Affairs,  Military  Police,  Intelligence  (particularly  low  level 
sources),  and  Acquisition  (procurement  and  funding)  operations. 

The  OPLAN  Review  Checklist 

As  noted  in  the  Preface  of  the  OPLAN  Checklist,  the  Checklist  uses  the  JOPES  format  (the  Checklist 
is  at  the  end  of  this  TAB).  Though  structured  for  ffie  review  of  OPLANS  at  higher  echelons,  the 
Checklist  offers  an  extensive  list  of  issues  to  look  for  in  plans  and  mission  orders  at  all  levels  of 
command.  JAs  with  more  experience  than  time  may  prefer  to  use  a  shorthand  approach  to 
OPLAN/OPORD  Review.  The  FAST-J  method,  wM^  precedes  the  OPLAN  Checklist,  is  a  good 
generalized  mechanism  for  OPLAN/OPORD  review. 

Develqping  the  Legal  Annex  to  an  OPLAN 

A  detailed  and  easily  understood  Legal  Annex  (or  Appendix)  to  an  OPLAN/OPORD,  complete  with 
relevant  references,  is  essential  Spedfic  Legal  Annexes  or  Appendices  must  be  tailored  to  each 
operation,  and  developed  on  the  basis  of  individual  mission  statements  and  force  composition. 

Personal  Preparation  for  Deployment 

Deploying  JAs  must  ensure  that  their  personal  affairs  are  up-to-date  and  that  they  are  prepared  for 
overseas  movement.  Personal  equipment,  TA-50,  hygiene  materials,  and  clothing  should  be  assembled 
upon  assignment  to  the  unit,  and  continually  maintained  in  a  state  of  readiness  for  deployment.  Decide 
procedures  early  for  drawing/securing  weapons  and  protective  masks.  Inquire  whether  additional 
equipment  or  special  clothi^  will  be  required,  what  additional  documents  (such  as  TOC  passes  and  meal 
cards)  may  be  needed,  and  how  they  will  be  obtained.  Annual  weapons  qualification  with  assigned 
weapon,  and  military  skills  proficiency,  must  be  taken  seriously! 

Preparation  of  the  Legal  Deployment  Package 

A  deployment  package  includes  tactical  and  office  equipment,  office  supplies,  and  reference  materials. 
This  equipment  should  be  packed  and  ready  for  deployment  at  all  times.  Store  deployment  materials  in 
footlockers  or  other  containers  and  keep  them  up  to  date  to  prevent  delays  during  the  deployment 
sequence.  Check  the  contents  and  condition  of  the  containers  according  to  a  schedule.  Determine  how 
the  deployment  package  can  be  palletized.  Have  load  plans  for  vehicles.  ICnow  how  to  prepare  vehicles 
and  equipment  for  air  movement  or  shipment.  In  most  units,  the  SJA  deployment  package  is  the 
responsibili^  of  the  Operational  Law  Attorney,  but  the  Legal  Administrator  and  the  Chief  Legal  NCO 
must  participate  in  the  preparation  and  care  of  the  deployment  package.  Specifically,  NCOs  should  take 
charge  of  p^letizing  and  preparing  for  —  and  executing  —  movement.  Train  on  executing  the  office 
deployment  plan.  Take  the  deployment  package  to  the  field.  Tailor  the  materials  for  your  unit’s  AOR 
and  likely  missions.  Consider  packing  a  manual  typewriter,  extension  cords,  transformers,  and  toilet  paper 
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m  addition  to  traditional  legal  and  ofBce  materials.  A  mission-spedfic  review  of  essential  materials  must 
be  done  as  early  as  possible  once  deployment  is  ordered.  SOFAs,  if  applicable.  Country  Law  and  Area 
Studies,  and  publications  of  the  unified  command  having  responsibility  for  the  country  in  which  operations 
will  occur  should  made  a  part  of  the  deployment  package. 

Deployment  SOPs 

D  nioyable  SJA  offices  must  mainfain  an  up-to-date  deployment  SOP.  Corps  and  Division  SOPs  will 
necessarily  vary  as  a  result  of  differences  in  missions  and  force  composition.  To  the  extent  possible,  SOPs 
for  SJA  offices  operating  in  the  same  theatre  should  be  coordinated  for  the  purpose  of  ensuring 
uniformity  and  consistency  of  approach  toward  the  provision  of  legal  services  to  combat  commanders. 
Deployment  SOPs  must  exercised  and  refined  periodically. 

THE  FAST-J  METHOD 


1.  FORCE 

When  and  what  do  we  shoot? 

Mission? 

Commander’s  Intent? 

ROE? 

2.  AUTHORITY 

To  conduct  certain  missions 

-  ”Law  enforcement  " 

-  Training  (FMS,  FAA) 

-  HCA 

To  capture/detain  locals 

3.  STATUS 

Ours 

-  Law  of  the  Flag  (combat  or  vacuiun  [Somalia,  e.g.]) 

-  SOFA 

-  Other  (Admm.  &  Tech.  P.  &  I.  through  Diplomatic  Note,  e.g.) 
Theirs 

-  Status 

-  Treatment 

-  Disposition 

4.  THINGS 

Buying  (Contracting) 

Breali^g  (Claims) 

Blowing  Up  (Targeting) 

5.  JUSTICE 

Jurisdiction 
Convening  Authorities 

Control  Measures  (General  Order  Number  1?) 

TDS,  MJ  Support 
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CHECKLIST  FOR  COMPLIANCE  WITH  LAW  OP  WAR  REQUIREMENTS  OF  OPERATION 

PLANS  USING  THE  JOPES  FORMAT^ 

This  bnr  of  war  (LOW)  diedclitt  is  an  instructional  device  to  demonstiate  the  vast  range  of  LOW  and  related  issues  that  arise 
during  the  operational  staff  planning  process.  Some  of  the  issues  raised  obviously  will  not  concern  staff  officers  at  the  small  unit 
level,  otiiers  are  of  universal  import  require  dose  attention  at  all  levels,  and  tome  would  be  oonsideted  only  by  the  National 
Command  Authorities.  The  chedclist  was  prepared  by  the  Headquarters  Marine  Corps  Law  of  War  Reserve  Augmentation  Unit 
(TDE). 

The  checklist  has  been  prepared  to  assist  staff  officers  and  commanders  in  the  development  and  review  of  operation  plans 
(Oplans)  and  concept  plans  (Conpians).  Since  these  plans  are  an  essential  link  between  the  Commander^  decision  and  the 
initiatioa  of  military  action,  it  is  important  that  all  plans  ensure  that  US  reqtonsibilities  under  domestic  and  IL  are  properly 
discharged.  DOD  Directive  S100.77  requires  the  Chairman  of  the  JCS  and  the  commanders  of  unified  and  qtedfied  commands  to 
ensure  that  ROE  confinm  to  the  LOW.  MJCS  memo  0124^  4  Aug  88,  requires  periodic  review  of  joint  documents  for 
coosisteacy  with  the  LOW.  Paragraphs  4(c)  and  S(b)  (5)  of  Secretary  of  the  Navy  Instruction  3300.1A  require  review  of  all  plans, 
orders,  directives  and  ROE  for  conformity  with  the  LOW.  Periodic  review  of  operation  and  concept  plans  to  assure  consistmuy 
with  tlw  LOW  is  required  by  para.  10(g)  of  Marine  Corps  Order  33003,  by  para.  4(b)  (2)  of  Chief  of  Naval  Operations 
Instruction  330032,  ^  by  paragraphs  3(i)  snd  9  of  AF  Reg  110-32. 

The  checklist  assumes,  without  further  emphasis,  that  all  regular  membets  of  the  force  to  be  deployed  (1)  are  equipped  with 
the  ID  tags  and  cards  required  by  the  1949  Geneva  Conventions;  and  (2)  have  received  the  required  accession  level  LOW 
training  a^  the  additional  training  required  for  commanders  and  those  filu  g  billets  requiring  specialized  LOW  training.  It 
further  assumes  that  all  non-nuclear  weapons  to  be  employed  by  the  force  have  been  reviewed  for  compliance  with  the  LOW  in 
accordance  with  DOD  Instruction  5S00.1S.  The  checklist  does  not  cover  normal  military  law  or  UCMJ  questions  eacept  as  they 
might  interact  with  or  be  affected  the  LOW.  The  Appendix  has  a  list  of  the  abbreviations  used  in  the  checklist  with  the  fiiU 
titto  ot  the  references  qrelled  out  Also  included  in  the  Appendix  are  certain  treaties  and  directives  which,  while  not  referred  to 
in  this  checklist,  have  powble  LOW  application  to  the  preparation  and  review  of  Opbms  and  Conpians.  The  latter  documents 
are  identified  by  an  asterisk  (*). 

_  Is  Art  2  or  3  applicable  to  the  situation? 

_  Have  partners  and  opponents  ratified  Protocol  1  and  II? 

ANNEXES 

ANNEX  A  -  TASK  ORGANtZATlON 

Appemfix  1  •  Hmw-phsafil  fotoe  aral  dqiloyment  list  (DPFDL). 

Does  the  task  organization  include  civilians  or  other  non-military  personnel  accompanying  the  force  in  the  field  (arts.  3  and  13 
of  Hague  IV,  arts.  13  of  GWS  and  GWS(Sca),  and  art.  4  of  GPW)?  If  so;  '  ‘ 

_  Are  they  equipped  with  the  proper  identification  provided  for  such  i.idividuals  (see,  c.g,  art  40  of  GWS,  art.  4(A)  (4) 

and  Annex  IV(A)  of  GPW,  and  DOD  Instruction  1000.1,  ’ID  Cards  Required  by  the  Gen.  Convention')? 

_  Have  they  been  instructed  in  their  rights,  duties  and  obligations  under  the  LOW? 

Does  the  task  organization  include  personnel  of  the  American  Red  Cross  Society  or  other  US  voluntary  aid  societies  assigned 
exclusively  to  medical  and  medical  sup{K}rt  duties  (arts.  24  and  26  of  GWS)?: 

_  Are  they  subject  to  US  military  laws  and  regulations? 

_  Has  their  intended  assistance  been  notified  to  the  enen^ 

_  Have  they  been  instructed  in  their  tights,  duties  and  obligations  under  the  LOW? 

_  Do  they  have  ID  cards  required  by  art  40  of  GWS? 

Does  the  task  organization  include  personnel  of  a  recognized  national  red  cross  society  or  other  voluntary  aid  societies  of  a 
neutral  country  (art  27  of  GWS)?  If  so: 

_  Are  thqr  present  with  US  authorization  and  the  previous  consent  of  their  own  government? 

_  Ate  they  under  official  US  control? 

_  Has  their  intended  assistance  been  notified  to  the  enemy? 

_  Have  they  been  instructed  in  their  rights,  duties  and  obligations  under  the  LOW? 

_  Have  they  been  furnished  the  ID  cards  requited  by  art.  40  of  GWS? 

Ate  the  medical  and  religious  personnel  of  the  force  (art  24  of  GWS)  equipped  with  the  protective  identification  provided  for 
such  individuals  (art.  40  and  Annex  II  of  GWS  and  art.  42  and  the  Annex  to  GWS(Sea))? 

_  Are  such  personnel  assigned  exclusively  to  medical  or  religious  duties  or  to  the  administration  of  medical  or  religious 

organizations? 

_  Have  they  been  trained  in  the  special  rights,  duties  and  obligations  of  such  personnel  under  the  LOW? 

_  Has  a  model  of  the  protective  ID  card  for  such  personnel  been  communicated  to  the  enemy  as  required  by  art.  40  of 

GWS? 

_  Are  auxiliaty  medical  petsonnel  of  the  force  (art  25  of  GWS)  equipped  with  protective  emblems  (see  art.  41  of  GWS) 

and  with  militaiy  ID  documents  specified  by  that  art.? 


^This  Checklist  also  appears  in  Annex  AS6-3  of  the  Annotated  Supplement  to  the  Commander’s  Handbook  on  the  law  of  Naval 
Operations,  NWP9  (Rev.  A)/FMFM  1-10,  5  Oct  89. 
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Does  the  task  organization  include  personnel  of  the  American  Red  Cross  Society  whose  duties  are  not  exclusively  medical  or 
medical  support?  If  so: 

_  thqr  aware  of  the  restrictions  on  their  use  of  the  red  cross  emblem  contained  in  art  44  of  GWS? 

_  Are  there  any  theater-specific  LOW  training  requirements  or  ROE  for  the  area? 

ANNEX  B  -  INIELUGENCB 


Appendix  I  -  Fsaential  Bfcmenta  ot  bifinnatiaii 

Should  the  plan  call  for 

_  collection  of  infbrmaticm  about  enenqr’s  policies,  attitudes  and  practkes  concerning  compliance  with  LOW? 

_  collection  of  infonnation  about  allied  policies,  attitudes  and  prices  concerning  compliance  with  LOW? 

_  collection  of  information  about  enemy  and  allied  protective  emblems  and  insignia? 

_  locating  enemy  POW  camps? 

_  locating  civilian  and  military  hospitals  or  other  medical  installations? 

_  locating  civilian  concentrations,  including  refugee  camps? 

_  locating  civilian  artistic,  scientific  or  cultural  institutions  within  the  contemplated  area  of  operations? 

Appendix  2  -  sa|p«i«  bitelligenoe 

_  Is  plan  consistent  with  the  prohibition  against  the  presence  or  use  of  cryptographic  equipment  aboard  hospital  ships 

supporting  the  US  forces,  as  required  by  art  34  of  GWS(Sea)? 

_  Are  signals  intelligence  persoimel  aware  of  the  prohibition  on  the  enemy’s  use  of  cryptographic  equipment  and  encrypted 

communications  on  hospital  ships? 

_  Is  plan  consistent  with  prohibition  on  assassination  contained  in  art.  23(b)  of  Hague  IV  and  para.  2.11  of  Exec  Order 

12333?  (NOTE:  Lawful  targets  and  combatants  may  be  attacked  whenever  and  wherever  found.) 

_  Does  plan  provide  guidance  on  the  processing  of  captured  enemy  agents  and  spies  consistent  with  art  29  of  Hague  IV 

and  para.  75  to  78  of  PM  27-10? 

_  Does  plan  comply  with  IL  concerning  the  arrest,  detention  or  expulsion  of  HN  or  third  country  nationals  (GC 

generally)? 

Appendb  4  -  Thtget  Listfihrget  InteOigeiioe 

_  Are  ai^  potential  targets  restricted  or  prohibited  because  of  an  erroneous  interpretatioa  of  the  requirements  of  the 

LOW?  If  so,  they  should  be  promptly  identified  to  the  issuing  authori^.  (NOTE:  Lawful  targets  and  combatants  may 
be  attacked  whenever  and  wherever  found.) 

_  Is  target  list  consistent  with  IL  governing  attack  of  defended  places  only  (paragraphs  39  and  4C  of,  and  Chg  I  to,  PM 

27-10  and  arts.  25  and  26  of  Hague  IV)? 

_  If  plan  contemplates  bombardment  of  a  defended  place  containing  civilians,  does  plan  provide  lor  the  appropriate  (i.e., 

either  specific  or  getreral)  warning  (para.  43  of  PM  27-10  and  art  26  of  Hague  IV)? 

_  Is  target  list  consistent  with  restrictions  on  intentional  attack  of  buildings  dedicated  to  religion,  art,  science,  or  charitable 

purposes,  historic  monuments,  hospitals,  hospital  zones,  safety  zones,  and  places  wliere  the  sick  and  wounded  are 
collected  (paragraphs  45  and  57  of  PM  27-10  and  provisions  of  Hague  IV,  Hague  (X,  GC,  GWS,  GWS(Sea),  the  Roerich 
Pact  and  the  Hague  Cultural  Property  Convention)? 

_  If  plan  contemplates  the  attack  of  any  buildings  or  zones  described  in  the  preceding  para,  on  the  grounds  that  the 

buildings  or  zones  are  being  used  for  military  purposes,  does  plan  require  the  prior  authorization  of  a  sufficiently 
responsible  level  of  command? 

_  Does  the  target  list  reference  or  identify  appropriate  protective  symbols  (art  27  of  Hague  IV,  art.  V  of  Hague  IX,  arts. 

23  and  38  and  Annex  I  of  GWS,  arts.  36,  38  and  40-44  of  GWS(Sea),  art.  23  of  GPW,  arts.  14  and  83  and  Annex  I  of 
GC,  arts.  I  and  III  of  the  Roerich  Pact,  and  arts.  6  and  16-17  of  the  Hague  Cultural  Property  Convention)? 

_  Does  plan  identify  the  requirement  for  warnings  and  the  appropriate  level  of  authorizing  authority  where  protective 

emblems  and  areas  are  abused  by  the  enemy  (art.  26  of  Hague  IV,  art.  21  of  GWS,  art.  34  of  GWS(Sea),  and  art.  11  of 
the  Hague  Cultural  Property  Convention)? 

_  Is  plan  consistent  with  the  right  of  self-defense  where  protected  emblems  and  areas  ate  misused  against  our  forces? 

Appendix  5  -  Mapping,  Charting  A  Geodesy 

Do  maps  and  overlays  of  the  contemplated  area  of  operations  of  US  forces  identify  targets  which  may  be  entitled  to  special 
protection? 

_  Are  hospital,  safety  and  neutral  zones,  if  any,  identified?  Are  they  visibly  marked  (art.  23  and  Annex  I  of  GWS  and 

art.  14  and  Annex  I  of  GC)? 

_  Are  special  agreement  hospital  ship  safety  zones  identified? 

_  Are  friendly/neuttal  embassies,  consulates  and  chanceries  identified? 

_  Are  POW  and  civilian  internee  and  refugee  camps  identified?  Are  they  visibly  marked  (art.  23  of  GPW  and  art.  83  of 

GQ? 

_  Are  hospitals,  schools,  and  civilian  facilities  such  as  orphanages,  retirement  homes  and  the  like  identified? 

_  Are  facilities  and  sites  such  as  nuclear  plants,  chemical  plants  and  dams,  damage  to  which  might  be  dangerous  to  the 

populace,  identified? 

_  Are  important  cultural  and  artistic  locations  identified?  Are  they  visibly  marked  in  accordance  with  art.  27  of  Hague  IV, 

art.  V  of  Hague  IX,  art.  Ill  of  the  Roerich  Pact,  or  art.  6  of  the  Hague  Cultural  Property  Ccivention? 
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Aiyciiilii  6  •  Homan  Sautot  InttlSgaaec 

_  Has  the  tight  of  memben  of  the  force  to  POW  status  if  captured  been  considered  in  determining  whether  modifications 

to  or  elimination  of  their  uniforms,  or  other  ruses,  will  be  ^rmitted  (arts.  23,  24  and  29  of  Hague  IV  and  art  4  of 
GPW)? 

_  Does  plan  include  instructions  to  insure  proper  treatment  of  POWs  during  interrogation?  In  particulaK 

_  Is  plan  consistent  with  the  prohibitions  against  the  killing;  torture  or  mistreatment  of  POWs  effective  from  the  time  of 

their  surrender  (paragraphs  28,  29,  84  and  8S  of  PM  27*10  and  the  provisions  of  GPW  and  Hague  IV  dted  therein)? 

_  Does  plan  recognize  limitatioos  on  the  interrogation  of  POWs  inrimiing  the  requirement  that  they  be  interrogated  in  a 

language  thqr  understand  (art  17  of  GPW)? 

_  Does  plan  provide  a  procedure  for  inventtuying  and  safeguarding  POW  perstmal  proper^ 

_  Does  plan  provide  giddance  on  diqtosition  ot  captured  enenqr  armaments  including  limitations  on  the  taking  of 

souvenirs?  (AR  £06*4  of  28  Aug  1969,  ’Control  and  Registration  of  War  Trophies  and  War  Trcqihy  Hrearms.'  (Issued 
by  all  services  as  Chief  of  Naval  Operations  Instruction  3460.7A,  AF  Reg  12S*13  and  Marine  Corps  Order  S800.6A).) 


Appendis  7  -  Estimate 

Apprndls  8  •  Tactical  Stnd|y  of  Weather  and  Terrain 

Append  fat  9  -  Beach  Study 

Aijicndir  10  .  Helicopter  landing  Zone/Dtop  aane  Study 
Ai^eadia  11  -  SurverOmwe  and  ReconnaisBnnoe  Plan 

_  Haa  the  right  of  members  of  the  force  to  POW  status  if  captured  been  considered  in  determining  whether  modifications 

to  or  elimiimtion  of  their  uniforms,  or  other  ruses,  will  be  permitted  (arts.  23,  24  and  29  of  Hague  IV  and  art.  4  of 
GPW? 


ANNEX  C  -  OPERATIONS 


Appendis  I  -  Nuclear  Opeiations 

Tab  A  •  Nuclear  Options 

Tab  B  -  Nuclear  Option  Ana^sis 

Tab  C  -  Reconnaissance  Operations  to  Support  Nuclear  Options 

_  If  nuclear  we^qmns  are  to  be  deployed  with  US  forces,  anil  ai^  deployment  route  be  over  or  through  foreign  countries 

which  prohibit  or  restrict  such  weapons? 

Tab  D  •  Nuclear  Hre  Support  Table/Target  Lists. 

Tab  E  •  Nuclear  Target  Overby 

Appendis  2  •  Chemical  Waifine  and  NBC  Defenae  Operations 

_  Does  plan  contenqilate  the  use  of  riot  control  agents,  defoliants,  chemical  agents  or  gases  of  ai^  kind?  If  so,  is  the 

intended  use  consistent  with  the  Geneva  Gas  Protocol  and  Ezec  Order  118^?  (also  paragraphs  37  and  38  and  Change 
1  to  PM  27*10  and  art  23(a)  of  Hague  IV). 

_  If  plan  contemplates  the  use  of  any  of  the  above,  is  the  prior  authorization  of  a  sufficiently  responsible  level  of 

command  required  (Ezec  Order  118S0  and  Annex  P,  Joint  Strategic  Capabilities  Plan)? 

_  Is  the  ccmtemplated  use  consistent  with  the  provisions  of  the  UN  Environmental  Modification  Convention? 

^ipeaifis  3  •  Electrooie  Wattee  Opera  tinns 

Appendne  4  *  ^chological  Operationa 

_  Is  plan  consistent  with  the  ^uirement  that  psyops  efibrts  supporting  US  forces  a>mply  with  IL? 

_  Do  such  propaganda  operations  constitute  permissible  ruses  of  war  as  allowed  by  art  24  of  Hague  IV? 

_  Is  there  sufficient  guidance  to  ensure  psyops  efforts  do  not  violate  restrictions  on  coercion,  compulsion,  and  force 

towards  dvilians  in  arts.  23  (h),  44  and  4S  of  Hague  IV  and  arts.  27,  31  and  SI  of  GC? 

Appendis  S  *  Unoonventional  WarGire  Operation 

_  Does  plan  contemplate  clandestine  operations  desired  to  kill  high  ranking  or  key  enemy  officers  or  authorities?  If  so, 

are  such  plans  compatible  with  the  prohibition  against  assassination  (para.  31  of  FM  27-10,  art.  23(b)  of  Hague  IV  and 
para.  2.11  of  Exec  Order  123331?  (NOTE:  Lawful  targets  and  combatants  may  be  attacked  whenever  and  wherever 
found.) 

_  Does  plan  r^uire  unconventional  warfare  personnel  to  conduct  operations  in  uniform  to  the  extent  practicable  in  order 

to  avoid  denial  of  POW  status  if  captured  (art.  29  of  Hague  IV  and  art.  4  of  GPW)? 

Appendix  6  *  Search  and  Rescue  Operations 

Is  the  plan  consistent  with: 

_  the  fact  that  search  and  rescue  persoimel  and  their  transport  do  not  enjoy  special  protection  under  the  LOW  (see,  e.g., 

art.  27  of  GWS(Sea))? 

_  the  requirement  to  take  all  possible  measures  to  search  for  and  collect  shipwrecked,  wounded  and  sick  combatants, 

without  delay  following  an  engagement,  lAW  art.  IS  of  GWS  and  art.  18  of  GWS(Sea)? 

_  common  art.  12  of  GWS  and  GWS(Sea)  requiring  US  forces  to  care  for  shipwrecked,  wounded  and  sick  combatants 

without  adverse  distinction  other  than  medical  priority? 

_  the  requirement  that  enemy  wounded,  sick  and  shipwrecked  combatants  who  fall  into  the  hands  of  US  forces  be 

accorded  POW  status  in  compliance  with  art.  14  of  GWS,  arts.  14  and  16  of  GWS(Sea),  and  art.  4  of  GPW? 

_  the  requirement  that  enemy  wounded,  sick  and  shipwrecked  religious  and  medical  personnel  who  fall  into  the  hands  of 

US  forces  be  accorded  reuined  person  status  in  compliance  with,  arts.  24,  26  and  28  of  GWS  and  art.  33  of  GPW? 
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AppcjidiK  7  -  DfiffTpCiBBt 

Is  the  {dan  consistent  with: 

_  prcdiibitioa  against  the  use  of  treadtety/perficty  to  gain  advantage  over  the  enenqr  (art  23  of  Hague  IV)? 

_  pndiibition  against  the  improper  use  of  a  flag  of  truce,  and  misuse  of  the  protective  emblems  of  the  GCs  (art.  23(f)  of 

Hague  IV.  art  44  of  GWS  and  art  4S  of  GWS(Sea)I? 

_  prcAibttioo  of  art  23(f)  of  Hague  IV  against  improper  use  of  the  enemy’s  national  flag,  military  inagnia  and  uniform? 

_  Are  oter  ruses  or  deoqttkms  consistent  with  the  l^W  (see,  e.g.,  art  24  of  Hague  IV)? 

_  Does  plan  «t**'g"«**  the  appropriate  level  of  command  to  determine  whether  m^cal  installations,  facilities  and 

personnel  will  be  protected  by  the  protective  emblem  of  the  GCs  or  will  rely  upm  camouflage  and  camouflage  discipline 
(arts.  39  and  42  of  GWS  and  art  41  of  GWS(Sea))? 

AppewttrS-ROB 

_  Do  any  ROB  restrict  the  operational  freedom  of  action  of  the  force  because  of  an  erroneous  interpretation  of  the 

requirements  of  the  LOW?  If  so,  they  should  be  promptly  identified  to  the  issuing  authoriqr. 

_  Do  ai7  of  the  ROE  erroneous^  make  avoidance  <rf  collateral  civilian  casualties  an^or  dam^  to  civilian  objects  a 

primary  concern?  Onfy  intentional  attack  of  civilians  and  employment  of  weapons  and  tactics  which  cause  excessive 
collateral  civilian  casualties  are  prohibited.  Any  actions  taken  to  avoid  collateral  civilian  casualties  and  damage  must  be 
consistent  with  mission  accomplishment  and  force  security. 

_  Do  the  ROE  recognize  the  inherent  right  of  self-defense  of  all  persons? 

_  Is  plan  consistent  with  restrictions  on  unnecessary  killing  and  the  devastation,  destruction,  or  seizure  of  proper^  (paras. 

3,  34,  41,  47,  56,  58,  and  59  and  Chg  1  to  PM  27-10;  Arts  27  and  56  of  Hague  IV  and  GC  Art  53)? 

_  If  plan  contemplates  any  military  actions  which  could  only  be  justified  as  reprisals,  is  it  consistent  with  the  requirement 

that  reprisals  msy  only  be  conducted  with  the  approval  of  the  National  Command  Authorities  (para.  497  of  FM  27-10 
and  the  provisions  of  the  GCs  died  therein)? 


Apprsidis  9  -  Rrmnnawsaace 

_  Has  the  tight  of  members  of  the  force  to  POW  status  if  captured  been  considered  in  determining  whether  modifications 

to  or  elimination  of  their  uniforms,  or  other  ruses,  will  be  permitted  (arts.  23,  24  and  29  of  Hague  IV  and  art  4  of 
GPW)? 

Appendh  10  -  Opeiations  Oveii^ 

^ipeadiK  11  •  Qlf  C^pcMtoum 

_  Does  the  concept  of  operations  contain  aiiy  limitations  on  the  operational  freedom  of  action  of  the  force  which  are 

erroneously  attributed  to  LOW  requirements?  If  so,  they  should  be  promptly  identified  to  the  issuing  authority. 

_  Is  plan  consistent  with  the  restrictions  on  unnecessary  killing  and  the  devastation,  destruction,  or  seizure  of  property 

(pmgraphs  3,  41,  47,  56,  58,  and  59  of  FM  27-10;  arts.  27  and  56  Of  Hague  IV;  and  art  53  of  GC)? 

_  If  reprisals  are  contemplated,  they  mqr  only  be  conducted  with  the  approval  of  the  National  Command  Authorities 

(para.  497  of  FM  27-10). 

Appemlls  12  •  Rre  Support 

_  Ate  fire  support  plans  consistent  with  IL  governing  the  attack  of  defended  places  only  (paragraphs  39  and  40  of  FM  27- 

10  and  arts.  25  and  26  of  Hague  FV)? 

_  If  a  fire  support  plan  contemplates  the  bombardment  of  a  defended  place  containing  a  concentration  of  civilians,  does 

plan  provide  for  the  giving  of  an  aiqitopriate  (i.e.,  either  specific  or  general)  warning  (para.  43  of  FM  27-10  and  art.  26 
of  Hague  IV)? 

_  Are  the  fire  support  plans  consistent  with  the  restrictions  on  intentional  attack  of  buildings  dedicated  to  religion,  art, 

science,  or  charitable  purposes,  historic  monuments,  hospitals,  hospital  zones,  safety  zones,  and  places  where  the  sick  and 
wounded  are  collected  (paragraphs  45  and  57  of  FM  27-10  and  provisions  of  Hague  IV,  Hague  IX,  GC,  GWS, 
GWS(Sea),  the  Roerich  Pact  and  the  Hague  Cultural  Property  Convention)? 

_  If  the  fire  support  plans  contemplate  the  attack  or  bombardment  of  any  buildings  or  zones  of  the  type  described  in  the 

preceding  para,  on  the  grounds  that  the  buildings  or  zones  are  being  used  for  military  purposes,  do  they  require  the 
prior  authorization  of  a  sufficiently  responsible  level  of  command  prior  to  such  attack  or  bombardment? 

_  Do  the  fire  support  plans  reference  or  identify  appropriate  protective  symbols  (art  27  of  Hague  IV,  art.  V  of  Hague  IX, 

arts.  23  and  38  and  Annex  I  of  GWS,  arts.  36,  38  and  40-  44  of  GWS(Sea),  art.  23  of  GPW,  arts.  14  and  83  and  Annex 
I  of  CC,  arts.  I  and  III  of  the  Roerich  Pact,  and  arts.  6  and  16-17  of  the  Hague  Cultural  Property  Convention)? 

_  Do  the  fire  support  plans  identify  the  requirement  for  warnings  and  the  appropriate  level  of  authorizing  authority  where 

protective  emblems  and  areas  are  abused  (art.  26  of  Hague  IV,  art.  21  of  GWS,  art.  34  of  GWS(Sea),  and  art.  11  of  the 
Hague  Cultural  Property  Convention)? 

_  Are  the  fire  support  plans  consistent  with  the  fundamental  right  of  self-defense  in  situations  where  protective  emblems 

and  protected  areas  are  misused  against  our  forces? 

_  Do  maps  and  overlays  of  the  AO  identify  targets  entitled  to  special  protection? 

_  Are  hospital,  safety  and  neutral  zones,  if  any,  identified?  Are  they  visibly  marked  (art.  23  and  Annex  I  of  GWS  and 

art  14  and  Annex  I  of  GC)? 

_  Are  special  agreement  hospital  ship  safety  zones  identified? 

_  Are  friendly/neutral  embassies,  consulates  and  chanceries  identified? 

_  Are  POW  and  civilian  internee  and  refugee  camps  identified? 

_  Are  they  visibly  marked  (art.  23  of  GPW  and  art.  83  of  GC)? 

_  Are  hospitals,  schools,  &  other  civilian  facilities  (orphanages,  retirement  homes  and  the  like)  identified? 

_  Are  facilities  and  sites  such  as  nuclear  plants,  chemical  plants  and  dams,  damage  to  which  might  be  dangerous  to  the 

populace,  identified? 
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_  Aie  inqxmant  cultunl/aitistic  kxatioas  identified?  Ate  they  visibly  maficed  in  accordance  with  art  27  of  Hague  IV,  art 

V  of  Hague  DC,  ait  in  of  the  Roerich  Pact  or  art  6  of  the  Hague  C^tuial  Property  Convention? 

Tab  A  •  Air  Fire  Plan 
Eadosore  1  -  Preplanned  CloaeAir  Support 
Eadosare  2  •  Air  Target  List 
Endonire  3  •  Air  Fire  Plan  Target  Overiqr 

Tab  B  •  ArriUeiy  Fire  Plan 
Endosure  1  •  Target  Overiqr 
Endoaure  2  •  Fire  Suj^rt  Table  (Preparation  Fires) 

Endosure  3  •  Fire  Support  Table  (Choups  of  Fires) 

Tab  C  -  Naval  Gunfire  Plan 

Endosure  1  •  Naval  Gunfire  Support  Operations  Overlay 
Endosure  2  •  Schedule  of  Fires 
Endosure  3  •  Naval  Gunfire  Reports 
Endosure  4  •  Radar  Beacon  Pbm 

Tab  D  •  Chemical  Fire  Plan 

_  Does  plan  contemplate  the  use  of  tie'  control  agents,  defoliants,  chemical  agents  or  gases  of  any  kind?  If  so,  is  the 

intended  use  consistent  with  the  Geneva  Gas  Protocol  and  Exec  Order  118^?  (also  paragraphs  37  and  38  of,  and  Chg 
I  to,  PM  27-10  and  art  23(a)  of  Hague  IV). 

_  If  plan  contemplates  the  use  of  aity  of  the  above,  if  the  prior  authorization  of  a  suffidently  responsible  level  of 

command  reqirired  (Esec  Order  118S0  and  Annex  F,  Joint  Strategic  Capabilities  Plan)? 

_  Is  the  contemplated  use  consistent  with  the  provisions  of  the  UN  Environmental  Modification  Convention? 

(1) Enclosure  1  -  Chemical  Fire  Support  Table/Target  List 

(2) Enclosure  2  •  C3iemical  Target  Overiity 

Tab  B  •  Target  List 
Tab  P  •  Fire  Support  Coordination  Plan 
Tab  G  •  Hie  Support  Communication  Plan 
Tab  H  •  Countennechanized  Fire  Plan 

Append^  13  •  Cnuiiir.fni>iflianiirri  Plan 
Tab  A  •  Countennechanized  Overly 

AwwiciBi  w  •  nan 

Tab  A  •  Operation  Overlay 
Tab  B  -  Hie  Support 

Appeadb  13  •  Breaching  Plan 
Afyeadix  16  -  Obstade^anier  Plan 

_  Is  the  barrier  plan  consistent  with  the  prohibition  against  indiscriminate  and  uncharted  mining? 

ANNEX  D  -  LOGISrnCS 

_  Will  plan  support  the  logistics  requirements  for  antidpated  POWs,  refugees  and  internees? 

_  If  plan  contemplates  an  occupation  can  it  be  supported  logistically  with  respect  to  the  requirements  of  the  civilian 

population  (arts.  47-78  of  GQ? 

Appendix  1  -  Petrolmmi,  Oila,  and  Lubricants  Supply 
A^Madhc  2  •  Mortuary  Services 

_  Does  plan  provide  for  the  collection,  care,  and  accounting  for  enemy  dead  in  accordance  with  arts.  16  and  17  of  GWS 

and  arts.  19  and  20  of  GW^Sea)? 

_  Is  plan  consistent  with  the  limitations  on  cremation  and  the  provisions  regarding  burial  at  sea  of  enemy  dead  (art.  17  of 

GWS  and  art  20  of  GWS(Sea))? 

Appendiz  3  -  Medical  Services 

_  Is  pitm  consistent  with  the  limitations  on  capture  or  destruction  of  enemy  medical  material,  stores  and  equipment 

imposed  by  art.  33  of  GWS  and  art.  38  of  GWS(Sea)? 

_  Is  plan  consistent  with  the  qualified  requirement  of  arts.  23  and  56  of  GC  for  the  free  passage  of  medical  and  hospital 

stores  intended  only  for  civilians  of  the  opponent? 

_  If  plan  contemplates  an  occupation  does  it  provide  for  medical  supplies  for  the  occupied  population  to  the  fullest  extent 

of  the  means  available  (as  required  by  art.  55  of  GC)? 

_  Is  plan  consistent  with  the  limitations  on  requisition  of  medical  materials  and  stores  of  an  occupied  population  contained 

in  art.  57  of  GC? 

_  Does  plan  provide,  subject  to  the  Commander’s  discretion,  for  the  marking  with  the  red  cross  of  all  US  medical  vehicles, 

facilities  and  stores  in  accordance  with  arts.  39  and  42  of  GWS  and  art.  41  of  GWS(Sca),  and  for  their  use  exclusively 
for  medical  purposes  if  so  marked? 

^ipendis  4  -  Mobility/Tiansportaiioa 

_  Is  medical  transport  marked,  at  the  discretion  of  the  Commander,  with  the  protective  emblem  provided  for  by  art.  39  of 
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GWS  and  ait  41  of  GWS(Sea),  and  is  their  intended  use  restricted  exclusive^  to  medical  purposes  if  so  marked? 

_  Will  plan  siqipoit  the  possible  requirement  for  evacuation  of  POWs,  civilian  internees,  refugees,  and  the  sick  and 

wounM? 

_  Have  the  names  and  descriptions  of  all  hospital  ships  been  notified  to  the  parties  to  the  conflict  at  least  ten  days  before 

their  emptoyment,  as  required  by  arts.  22,  TA  and  2S  of  GW^Sea)? 

_  Have  all  converted  hospital  ships  been  stripped  of  inappropriate  armament  and  ayptographic  equipment? 

_  Are  all  hoqntal  ships,  rescue  craft  and  lifeboats  mariced  lAW  the  requirements  of  art  43  of  GW^Sea)? 

_  If  ho^tal  ships  of  the  American  Red  Cross  Sode^,  other  recognized  US  relief  societies  or  private  US  citizens  are 

employed,  have  they  been  given  an  (rffidal  commission  as  requir^  by  art  24  of  GWS(Sea)? 

_  If  hospital  sh^  of  a  national  red  croa  sodeqr,  other  official^  recognized  relief  societies,  or  private  citizens  of  neutral 

countries  are  employed,  have  they  placed  themselves  under  the  control  of  one  of  the*  parties  to  the  conflict  as  required 
by  art  25  of  GWS(Sea)? 

_  Are  crews  and  metUcal  personnel  of  hospital  ships  aware  of  their  rights,  duties  and  obligations  under  arts.  29,  32  and  34* 

37  of  GWS(Sea)? 

_  If  vtf  aiiGiaft  are  to  be  exclusively  employed  for  medical  and  medical  support  purposes  are  they  marked  in  accordance 

with  the  provisions  of  art  36  of  GWS  and  art  39  of  GWS(Sea)? 

Appendis  S  •  CMl  flnginfwing  Soppoct  Ran 

_  Does  plan  provide,  as  far  as  possible,  for  the  locating  of  mediial  establishments  and  units  in  such  a  manner  as  not  to 

imperil  their  safety,  in  accordance  wi^  art  19  of  GWS? 

_  Does  plan  provide  for  the  locating  of  POW  camps  in  such  a  nuimer  as  not  to  eq)ose  them  to  the  hazards  of  combat 

lAW  art  23  of  GPW? 

_  Is  plan  consistent  with  the  possible  requirement  for  construction  of  POW,  internee,  and  civilian  refugee  camps? 

Appendix  6  -  Nrumrirar  Anmmnitioa 

_  Does  {dan  provide  guidance  on  disposition  of  captured  enemy  armaments  including  limitations  on  the  taking  of 

souvenirs?  (AR  606-4  of  28  Aug  1969,  ’Control  and  Registration  of  War  Trophies  and  War  Trophy  Firearms.’  (Issued 
by  all  services  as  Chief  of  Naval  Operations  Instruction  3460.7A,  AF  Reg  125-13  and  Marine  Corps  Order  S800.6A). 

ANNEX  B  -  PERSONNEL 

_  Are  all  members  of  the  force  subject  to  the  UCMJ  for  LOW  purposes? 

_  Is  there  a  POC  designated  to  deal  with  the  ICRC? 

__  Is  a  POC  designated  to  collect  evidence  on  war  crimes? 

Appendis  1  -  Bnen^  POWs,  Civilian  InleiBees,  and  Other  Detamed  and  Rchiined  Peraons 

_  Does  the  plan  designate  re^nsibility  to  establish  PW  compounds  and  arrange  for  PW  visits  (by  ICRQ? 

_  Is  plan  consistent  with  the  provisions  of  FM  19-40,  Enemy  Prisoners  of  War.  Civilian  Internees  and  Detained  Persons? 

_  Does  plan  include  procedures  for  ascertaining  whether  various  persons  who  fall  into  the  hands  of  US  forces  are  entitled 

to  treatment  as  POWs  or  retained  personnel,  or  to  be  released  I'aits.  4  and  S  of  GPW,  arts.  24-32  of  GWS,  and  arts. 

36-  37  of  GWS  (Sea))? 

_  Is  plan  consistent  with  the  requirement  that  where  there  is  any  eoubt  as  to  the  stsitus  of  a  person  who  has  committed  a 

belligerent  act  and  is  in  the  hands’  of  US  forces  such  person  shell  be  treated  as  a  POW  until  such  time  as  his  status  is 
determined  by  a  competent  tribunal  (art.  5  of  GPW)? 

_  Does  plan  provide  procedures  for  art  S  (GPW)  tribunals? 

_  Does  plan  include  appropriate  instructions  to  insure  proper  treatment  of  POWs  at  the  point  of  capture  and  during 

interrogation?  In  particular 

_  Is  plan  consistent  with  the  prohibitions  against  the  killing,  torture  or  mistreatment  of  POWs  effective  from  the  time  of 

their  surrender  (paras.  28,  29,  84  and  85  of  PM  27-10  and  the  provisions  of  GPW  and  Hague  IV  cited  therein)? 

_  Does  plan  recognize  the  limitations  on  the  interrogation  of  POWs,  including  the  requirement  that  they  be  interrogated 

in  a  language  they  understand  (art.  17  of  GPW)? 

_  Does  plan  provide  a  procedure  for  inventory  and  safeguarding  POW  personal  property? 

_  Are  procedures  for  the  evacuation  of  POWs  consistent  wiUi  arts.  19  and  20  of  GPW? 

_  Does  plan  provide  for  furnishing  ID’S  to  POWs  who  possess  none,  consistent  with  art.  18  of  GPW? 

_  If  plan  contemplates  transfer  of  POWs  to  the  custody  of  allied  forces,  is  it  consistent  with  the  requirements  of  art.  12  of 

GPW  and  DOD  Directive  5100.69,  ’DOD  Program  for  Prisonerr  of  War  and  Other  Detainees”? 

_  Does  plan  assign  responsibility  to  an  appropriate  component  command  (usually  Army)  for  the  care  and  handling  of 

POWs?  In  particular 

_  Internment  (arts.  21-24  of  GPW); 

_  Quarters,  food  and  clothing  (arts.  25-28  of  GPW); 

_  Hygiene  and  medical  care  (arts.  29-32  and  112-114  of  GPW) 

_  Religious,  educational  and  recreational  activities  (see  arts.  34-38  of  GPW); 

_  Labor  and  compensation  (arts.  49-57  of  GPW); 

_  Information  bureaus,  mail  service  and  other  communications  with  the  exterior  (arts.  69-77  of  GPW); 

_  Prisoner  relations  (arts.  79-81  of  GPW); 

_  Discip.  and  penal  sanctions  (arts.  82-108  and  115  of  GPW); 

_  Release  and  repatriation  (arts.  109-110  and  112-119  of  GPA^; 

_  Care  of  ene^  wounded  and  sick  and  graves  registration  (arts.  109-110,  112-114  and  120-121  of  GPW). 

_  Is  plan  consistent  with  the  requirements  of  arts.  79-135  concerning  the  treatment  of  civilian  internees? 

Appendix  2  -  Ptoceaing  of  Fotmeity  Captered,  Missing  or  Detained  US  Persoimel 
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Does  plan  include  appropriate  procedures  for  reporting  alleged  war  crimes  and  related  misconduct  committed  by  the 
eiKnqr,  and  alleged  misconduct  by  US  and  allied  POWs,  and  assign  responsibilily  for  the  coUectioa  and  preservation  of 
evidence  of  all  such  matters  (see,  e.g„  common  art,  49/50A29/146  of  the  GCs)? 


ANNEX  P  -  FUBUC  AFFAIRS 

_  Is  plan  consistent  with  the  serious  incident  reporting  requirements  of  higher  headquarters  as  they  pertain  to  alleged  war 

crimes  and  related  misconduct  (the  various  directives  in  the  Appendix)? 

m  •  lJI|UI|nBBE  KCUMWilUBIHB 

ANNEX  G  -  OVIL  AFFAIRS 

_  Is  plan  consistent  with  the  guidance  contained  in  FM  41-5  and  PM  41-10? 

Appewdhf  1  •  Pnblie  Safi^ 

_  Does  plan  provide  guidance  on  requests  for  as^um  and  temporary  refuge  in  accordance  with  DOD  Directive  2000.11, 

*Procedutes  for  Handling  Requests  for  Political  Asjdum  and  Tem^rary  Refuge*? 

__  If  plan  contemplates  the  internment  of  civilians,  doK  it  provide  guidance  on  the  establishment  and  (^ration  of  ii  temee 
camps  in  accordance  with  the  requirements  of  arts.  ?9-13S  of  GC  until  such  time  that  the  camps  can  be  turned  c-  :r  to 
other  agencies? 

_  If  {dan  contemplates  occupation  of  foreign  or  enemy  territory  by  US  forces,  does  plan  provide  that  civil  affairs 

opmtions  omform  to  IL  relating  to  occupations  as  set  forth  in  arts.  42-  56  of  Hague  IV  and  arts.  47-78  of  GC? 

_  _  Is  plan  cmisistent  with  the  obligation  of  an  occupier  to  restore  and  preserve  public  order  and  safety  while 

respecting,  in  accordance  with  art  43  of  Hague  IV,  the  laws  in  force  in  that  country? 

_  _  If  plan  includes  draft  proclamations,  laws,  or  ordinances  for  use  in  the  occupied  territory,  do  those  documents 

co^orm  to  requirements  of  EL  as  set  forth  in  arts.  42-56  of  Hague  IV  and  arts.  64-78  of  the  GC? 

_  Is  plan  consistent  with  IL  to  avoid  the  urmecessary  destruction  of  public  utilities  and  safety  facilities? 

_  Doa  plan  compfy  with  IL  regarding  methods  of  property  control  and  does  it  recognize  the  limitations  on  the 

requisitioning,  seizure  and  use  of  civilian  property  (see,  e^.,  arts.  43  and  47-56  of  Hague  IV  and  arts.  33,  53,  97  and  108 
of  GQ? 

_  Is  plan  consisteat  with  IL  in  affording  maximum  protection  to  shrines,  buildings,  ^mbcls,  etc.,  associated  with  the 

religion  and  culture  of  the  civilian  populace? 

___  If  plan  contemplates  the  utilization  of  the  services  and  labor  of  the  civilian  population,  are  the  procedures  consistent 
with  the  requirements  of  Hague  IV  and  GC  in  addition  to  US  policy  as  set  forth  in  DAPam  690-80,  Administration  of 
Foreign  Labor  Purina  Hostilities?  Ate  they  consistent  with  ezistiiig  alliance  agreements  and  SOFAs? 

_  Does  plu  allow  procedures  for  civilians  to  send  and  receive  news  of  a  strictly  personal  nature  to  members  of  their 

families  in  accordance  with  arts.  25  and  26  of  GC? 

__  Is  plan  ccmsistent  with  the  prohibition  against  the  improper  transfer,  deportation  or  evacuation  of  civilians  in  occupied 
territory  contained  in  art  49  of  GC? 

Appendix  2  -  Pnbise  Heallfa  and  Welfine 

_  Does  plan  ensure  that  all  aspem  of  the  civil  affairs  program  conform  to  the  requirements  of  IL,  and  in  particular  tu 

GC,  with  a  view  to  giving  maximum  attention  to  alleviating  the  human  suffering  of  the  civilian  population? 

_  Docs  plan  ensure  refugee  collection  points  and  routes  of  evacuation  are  consistent  with  scheme  of  maneuver  and  as 

remote  as  practicable  from  areas  where  combat  can  be  expected? 

_  Does  plan  allow,  where  tactically  appropriate,  for  the  evacuation  from  besieged  areas  of  wounded,  sick,  infirm,  young 

and  aged  civilians  as  set  forth  in  art  17  of  GC? 

_  Is  plan  consistent  with  the  special  obligation  imposed  by  art  16  and  other  provisions  of  GC  to  give  particular  protection 

and  respect  to  civilian  wounded  and  sick,  aged  and  infirm,  and  expectant  mothers? 

_  Does  plan  provide  that  displaced  persons,  refugees  and  evacuees  be  treated  in  accordance  with  the  requirements  of  IL? 

_  Does  plan  comply  with  the  protection  requited  for  civilian  hospitals  and  staff  set  forth  in  arts.  18-20  and  57  of  GC? 

_  Does  plan  provide  for  or  reference  draft  agreements  for  the  establishment  of  safety  or  neutral  zones  for  civilians  as 

permitted  in  art  15  of  GC? 

^pendis  3  -  Ihfotmatioa  and  Education 

_  If  plan  includes  draft  proclamations,  laws,  or  ordinances  for  use  in  the  occupied  territory,  do  those  documents  conform 

to  the  requirements  of  IL  as  set  forth  in  arts.  42-56  of  Hague  IV  and  arts.  64-78  of  the  GC? 

ANNK  H  -  ENVIRONMENTAL  SERVICES 

_  Are  the  provisions  of  plan  for  disptMtion  of  enemy  dead  consistent  with  both  the  LOW  (art.  17  of  GWS  and  art.  20  of 

GWS(Sea))  and  environmental  restrictions? 

_  Are  the  provisions  of  plan  for  disposition  of  captured  munitions,  fuels,  and  other  toxic  and  dangerous  substances 

consistent  with  environmental  restrictions  such  as  the  UN  Environmental  Modification  Convention? 


ANNEX  J  -  COMMAND  RELAHONSHIFS 

_  Are  the  command  relationships  consistent  with  the  concept  and  obligation  of  command  responsibility  under  the  LOW? 

Appendix  1  •  Command  Relations  Diagram 
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ANNEX  K  •  COMMUNICA'nONS  AND  ELBCIRONICS 
Appemlii  1  -  OowiiniiiEilioM  Seeahj 

_  No  ayptogfaphic  methods  and  eqtiipment  on  hospital  ships  (ait  34  of  GWS(Sea)). 

_  Does  plan  provide  for  medical  aiia^  to  have  the  communications  capabili^  to  respond  to  *eveiy  [enemy]  summons  to 

alight*  during  mutually  agreed  medevac  missions  as  required  by  art  36  of  GWS  and  art  39  of  GWS(Sea)? 

_  Does  plan  provide  for  tte  cmnmunications  capabiliqr  to  communicate  with  the  enen^  in  furtherance  of  the  various 

notification,  truce  and  local  agreement  provisions  of  the  GCs  and  Hague  IV? 


ilppCMBl  2  -  KMIO  IjBCUm  Irm 

^geadb  3  •  Call  Signs  and  Rooting  Indirntnw 
A|9eadk4  •  Wbc  and  MuHirhannel  Radio  Plan 
Arpendhr  S  •  Viand  and  Sooad  Ccmiuniention 
Appendis  6  -  Sgnleai  MnnagMient  and  Control 

AfipcaCHi  /  •  uonaBDii  iioii . 
ilfpCBOB  o  •  AaCnm  sMBrJUlP  ' 

Append  9  -  Contingpn, 

_  Does  plan  allow  for  communications  with  the  enemy  for  truce  and  local  agreement  purposes? 

_  If  plan  contemplates  local  agreements  with  the  enemy  for  medical  aircraft  operations  and  overflights,  do  medical  aircraft 

have  the  communications  capabiliqr  to  respond  to  ’every  [enemy]  summons  to  alight*  requited  by  art  36  of  GWS  and 
art  39  of  GWS(Sea)? 


Appeadia  10  -  CammeKial ' 

Afgiendis  11  -  %iecial  Mamtenaaoe  Procedures 
Apgiendht  12  -  Measenger  Service 


ANNEX  L  -  OPERATIONS  SBCURnY 
AppemSi  1  -  Rniwitial  Rtancntn  of  Friendly  fninmurinw 

_  Should  plan  call  for  the  collection  of  infoniution  about  allied  policies,  attitudes  and  practices  concerning  compliance  with 

the  LOW? 

_  Should  plan  call  for  the  collection  of  information  about  enemy  and  allied  protective  emblems  and  insignia? 

ANNEX  M  .  AIR  OPERATIONS 


iippcocitK  1  •  /Iff  ucfcmCrAiicuur  wsnsre 

_  Is  the  air  defense  appendix  consistent  with  the  permissible  attack  of  descending  enemy  paratroopers  and  the 

impermissible  attack  of  aircrews  abandoning  disabled  enemy  aircraft?' 

^tpeadhe  2  •  Air  Support 
Appeadx  3  •  Aasault  Stqgmrt 
Ai^eadis  4  -  Air  Control 

Appendix  5  -  Search  and  Rescue 

_  Is  plan  consistent  with  the  fact  that  search  and  rescue  personnel  and  their  transport  do  not  enjoy  special  protection 

under  the  LOW  (see,  e.g.,  art  27  of  GWS(Sea))? 

_  Is  plan  consistent  with  the  requirement  to  take  all  possible  measures  to  search  for  and  collect  shipwrecked,  wounded  and 

sick  combatants,  without  delay  following  an  engagement,  in  accordance  with  art  IS  of  GWS  and  art  18  of  GWS(Sea)? 

_  Is  plan  consistent  with  common  art  12  of  GWS  and  GWS  (Sea)  requiring  US  forces  to  care  for  shipwrecked,  wounded 

and  sick  combatants  without  adverse  distinction  other  than  medical  priority? 

_  Is  plan  consistent  with  the  requirement  that  enemy  wounded,  sick  and  shipwrecked  combatants  who  fall  into  the  hands 

of  US  forces  be  accorded  POW  status  in  compliance  with  art.  14  of  GWS,  arts.  14  and  16  of  GWS(Sea),  and  art.  4  of 
GPW? 

_  Is  plan  consistent  with  the  requirement  that  enemy  wounded,  sick  and  shipwrecked  religious  and  medical  personnel  who 

fall  into  the  hands  of  US  forces  be  accorded  retained  person  status  in  compliance  with  arts.  24,  26  and  28  of  GWS  and 
art.  33  of  GPW? 

Appendix  6  -  Armament 
^4’cndix  7  -  Aiiemit  Schedules 
Appendix  8  -  Air  Communicatioos 

_  If  plan  contemplates  local  agreements  with  the  enemy  for  medical  aircraft  operations  and  overflights,  do  medical  aircraft 

haw  the  communications  capability  to  respond  to  'every  [enemy]  summons  to  aliglit*  required  by  art.  36  of  GWS  and 
art  39  of  GWS(Sea)? 

Appendix  9  •  Air  Operations  Overlay 

ANNEX  P  -  COMBAT  SERVICE  SUPPORT 
Appendix  1  -  Concqrt  of  Combat  Service  Support 
^yendix  2  -  CSS  Overlay 
Appendix  3  -  CSS  Installatioos  Defense 
Appendix  4  -  Reports 
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AppeaHit  5  -  Balk  Ftad 
Appii  ilh  6  -  MecKol/Deatal 

_  Are  medical  peisonnel  of  the  force  (ait  24  of  GWS)  equipped  with  the  protective  emblems  provided  for  by  art  38  of 

GWS  and  art  41  of  GWS(Sea),  and  with  the  special  identification  cards  referenced  in  those  conventions? 

Are  such  personnel  assigned  exclusive^  to  medical  duties  or  to  the  administration  of  medical  organizations  (art.  24  of 
GWS)? 

_  Have  such  personnel  been  trained  in  their  special  rights,  duties  and  obligations  under  the  LX3W? 

_  Are  amdliary  medical  personnel  (art  25  of  GWS)  equipped  with  protective  emblems  provided  for  by  art  41  of  GWS  and 

with  military  ID  documents  specified  by  that  art? 

_  Does  plan  reference  or  identity  appropriate  protective  symbols  (art  38  of  GWS  and  art  41  of  GWS(Sea)? 

_  Does  plan  provide  for  a  command  determinatkm  as  ti>  whether  medical  personnel  and  fedlities  will  displ^  the  protective 

emblem  or  will  rely  upon  camouflage  and  camouflage  discipline? 

_  Does  plan  provide,  subject  to  the  Commander's  discretion,  for  the  marking  with  the  red  cross  of  all  US  medical  vehicles, 

fedlities  and  stores  in  accordance  with  arts.  39  and  42  of  GWS  and  art  41  of  GWS(Sea),  and  for  their  use  exdusiveiy 
for  medical  purposes  if  so  marked? 

_  Does  plan  provide,  as  far  as  possible,  for  the  locating  of  medical  establishments  and  units  in  such  a  manner  as  not  to 

imperil  their  safety,  in  acoordtmce  wife  art  19  of  GWS? 

_  Him  the  names  and  descriptions  of  all  hospital  ships  been  notified  to  the  parties  to  the  conflict  at  least  ten  ds^s  before 

their  ctnployment  as  required  by  arts.  22,  24  and  25  of  GWS(Sea)? 

_  Is  plan  xmsistent  with  the  prohibition  against  cryptographic  methods  and  equipment  on  hospital  ships  (art.  34  of 

GWS(Sea))? 

_  Have  all  vessels  converted  to  hospital  ships  been  stripped  of  inappropriate  armament  and  cryptographic  equipment? 

_  Are  all  hospital  ships,  rescue  craft  and  lifeboats  marked  lAW  the  requirements  of  art  43  of  GWS(Sea)? 

_  If  hoqntal  ships  of  the  American  Red  Cross  Sodety,  other  recognized  US  relief  sodeties  or  private  US  dtizens  are 

employed,  have  they  been  given  an  official  commission  as  required  by  art  24  of  GWS(Sea)? 

_  If  hospital  ships  of  a  national  red  cross  sodety,  other  officially  recog^iized  relief  sodeties,  or  private  dtizens  of  neutral 

countries  are  employed,  have  they  placed  themselves  under  the  control  of  one  of  the  parties  to  the  conflict  as  required 
by  art  25  of  GWS(Sea)? 

_  Are  crews  and  medical  personnel  of  hospital  ships  aware  of  their  rights,  duties  and  obligations  under  arts.  29,  32  and  34- 

37  of  GWS(Sea)? 

_  If  aiqr  aircr^  are  to  be  exdusiveiy  employed  for  medical  and  medical  support  purposes  are  they  marked  in  accordance 

with  the  provisioas  of  art  36  of  GWS  and  art  39  of  GWS(Sea)? 

_  Is  plan  consistent  with  the  fact  that  search  and  rescue  personnel  and  their  transport  do  not  enjoy  spedai  protection 

under  the  LOW  (see,  e.g.,  art  27  of  GWS(Sea))? 

__  Does  plan  contei^late  lo^  agreements  with  the  enemy  for  medical  aircraft  operations  and  overflights  (art  36  of  GWS 
and  art  39  of  GW^Sea)? 

_  If  so,  do  medical  aircrafi  have  the  oommunications  capability  to  respond  to  "every  [enemy]  summons  to  alight*  required 

by  art  3^-  of  GWS  and  art  39  of  GWS(Sca)? 

_  Is  plan  consistent  with  the  requirement  to  take  all  possible  measures  to  search  for  and  collect  shipwrecked,  wounded  and 

sick  combatants,  without  deiigr  following  an  engagement  in  accordance  with  art  15  of  GWS  and  art.  18  of  GWS(Sea)? 

_  Is  plan  consistent  with  common  art  12  of  GWS  and  GWS(Sea)  requiring  US  forces  to  care  for  shipwrecked,  wounded 

and  sick  combatants  without  adverse  distinction  other  than  medical  priority? 

_  Is  plan  consistent  with  the  requirement  that  enemy  wounded,  sick  and  shipwrecked  combatants  who  fall  into  the  hands 

of  US  forces  be  accorded  POW  status  in  compliance  with  art  14  of  GWS  and  arts.  14  and  16  of  GWS(Sea)? 

_  Is  plan  consistent  with  the  requirement  that  enemy  wounded,  sick  and  shipwrecked  religious  and  medical  personnel  who 

fall  into  the  hands  of  US  forces  be  accorded  retained  person  status  in  compliance  with  arts.  24,  26  and  28  of  GWS? 

_  Does  plan  provide  for  the  care  of  enemy  wounded  and  sick  and  graves  registiation  (arts.  109-110,  112-114  and  120-121, 

GPW). 

_  Is  plan  consistent  with  the  limitations  on  capture  or  destruction  of  enen^  medical  material,  stores  and  equipment 

imposed  by  art  33  of  GWS  and  art.  38  of  GWS(Sea)? 

_  Is  plan  consistent  with  the  special  obligation  imposed  by  art  16  of  GC  to  give  particular  protection  and  respect  to 

civilian  wounded  and  sick,  aged  and  infirm,  and  expectant  mothers? 

_  Is  plan  consistent  with  the  qualified  requirement  of  arts.  23  and  56  of  GC  for  the  free  passage  of  medical  and  hospital 

stores  intended  only  for  civilians  of  the  opponent? 

_  If  plan  contemplates  an  occupation  does  it  provide  for  medical  supplies  for  the  occupied  population  to  the  fullest  extent 

of  the  means  available  (as  r^uired  by  art.  55  of  GQ? 

_  Does  plan  recognize  the  limitations  on  requisition  of  medical  material  and  stores  of  an  occupied  population? 

_  Are  the  provisions  of  plan  for  disposition  of  enemy  dead  consistent  with  both  the  LOW  (art.  17  of  GWS  and  art.  20  of 

GWS(Sea))  and  environmental  restrictions? 

Appendix  7  -  Plan  for  Landing  Supplies 
AppeaObt  8  -  ADFS  Sappnt 
^ipendix  9  -  Pemonnel 

_  Are  personnel  provisions  consistent  with  the  requirements  of  DAPam  690-80,  Administration  of  Foreign  Labor  During 

Hostilities  f  19711  (NAVSO  P-1910;  AFM  40-8;  MCO  PI2190.1)  and  with  any  relevant  alliance  and  SOFAs? 

Appendis  10  -  Support  Agreements 

_  Are  supoort  agreements  consistent  with  the  provisions  of  DAPam  690-80,  Administration  of  Foreign  Labor  During 

Hostilities  119711  (NAVSO  P-1910;  AFM  40.8;  MCO  P12190.1)  and  with  any  relevant  alliance  and  SOFAs? 


F-12 


Appendix  11  •  Fane  Innding  Si^poft  Ftaty 

ANNEXQ  -  LEGAL 

Appendix  1  -  Pr.imnnel  Lepd  Aatenee 

AiyemBx  2  -  MUaqr  Jorite 

_  Are  eU  memben  of  the  force  subject  to  the  UCMJ  for  LOW  purposes? 

_  Are  units  propeiiy  attuhed  for  jurisdiction? 

Appr-ndht  3  -  ClainiB 

Apjaaidhr  4  •  iim-tMtinMi  Lav  rnBsidr.rations 

_  Have  the  various  elements  of  plan  been  reviewed  for  LOW  eonsideratioas  by  the  appropriate  staff  sections  and  members 

of  the  executive  and  special  staffs? 

_  Does  the  concept  of  operations  contain  any  limitations  on  the  operational  freedom  of  action  of  the  force  which  are 

erroneous^  attributed  to  LOW  requirements?  If  so,  they  should  be  prompt^  identified  to  the  issuing  authority. 

_  Do  aity  of  the  ROE  restrict  the  operational  freedom  of  action  of  the  force  because  of  an  erroneous  interpretation  of 

the  requirements  of  the  LOW?  If  so,  they  should  be  promptly  identified  to  tbe  issuing  authority. 

_  Do  aity  of  the  ROE  erroneous^-  make  avoidance  of  coUaterid  civilian  casualties  and/or  damage  to  civilian  objects  a 

primary  concern?  Only  intentional  attack  of  civilians  and  employment  of  weapons  and  tactics  which  cause  excessive 
collateral  civilian  casualties  axe  }  rohibited.  Aity  actions  taken  to  avoid  collateral  civilian  casualties  and  damage  must  be 
conristent  with  mission  accomplishment  and  force  security. 

_  Do  ROE  recognise  the  inherent  right  of  seif-defense  of  all  persons? 

_  Have  the  requirements  for  any  spe^  LOW  training,  planning  and  equipment  been  met?  In  particular 

_  Axe  civilians  or  other  nonmilitary  personnel  accompanying  the  force  equipped  with  the  proper  identification  provided  for 

such  individuals  (see,  e.g^  art  40  of  OWS,  art  4(A)  (4)  and  Annex  IV(A)  of  GPW,  and  DOD  Instruction  1000  .1,  *ID 
Cards  Required  by  the  Geneva  Conventions*),  and  have  they  been  instructed  in  their  LOW  rights,  duties  and 
obligatioas? 

_  Does  the  force  include  personnel  of  the  American  Red  Cross  Society  or  other  US  voluntary  aid  societies  assigned 

exclusively  to  medical  and  medical  support  duties  (arts.  24  and  26  of  GWS)?  If  so: 

Are  they  subject  to  US  military  laws  and  regulations? 

Has  their  intended  assistance  been  notified  to  the  enemy? 

Have  they  been  instructed  in  their  LOW  rights/duties/obligations? 

Have  thqr  been  fiimished  the  ID  cards  required  by  art  40  of  GWS? 

___  Does  the  force  include  personnel  of  a  recognized  nationa]  red  cross  society  or  other  voluntary  aid  societies  of  a  neutral 
country  (art  27  GWS)?  If  so: 

Are  they  present  with  US  authorization  and  the  previous  consent  of.  their  own  government? 

Are  they  under  official  US  control? 

Has  their  intended  assistance  been  r-otified  to  the  enemy? 

Have  they  been  instructed  in  their  iX)W  rights/duties/obligations? 

Have  they  been  futiushed  the  ID  cards  required  by  art.  40  of  GWS? 

_  Does  the  force  include  persoimel  of  tbe  American  Red  Cross  Society  whose  duties  are  not  exclusively  medical?  If  so, 

are  they  aware  of  the  restrictions  on  their  use  of  the  red  cross  emblem  contained  in  art  44  of  GWS? 

_  Are  the  medical  and  religious  penonnel  of  the  force  equipped  with  the  protective  identification  provided  for  such 

individuals  (art  40  and  Annex  11  of  GWS  and  art  42  and  the  Annex  to  GWS(Sea)),  and  hove  they  been  trained  in  their 
special  righ^  duties  and  obligations  under  the  LOW? 

_  Has  a  model  of  the  protective  ID  card  for  such  personnel  been  communicated  to  the  enemy  as  required  by  art.  40  of 

GWS? 

_  Ate  there  any  theater-specific  LOW  training  requirements  or  ROE  for  tbe  area  into  which  the  force  is  to  be  deployed? 

Should  the  plan  call  for 

_  the  collection  of  information  about  the  enemy’s  policies,  attitudes  and  practices  concerning  compliance  with  the  LOW? 

_  the  collection  of  information  about  allied  policies,  attitudes  and  practices  concerning  compliance  with  the  LOW? 

_  the  collection  of  information  about  enemy  and  allied  protective  emblems  and  insignia? 

_  Does  plan  include  procedures  for  ascertaining  whether  various  persons  who  fall  into  the  hands  of  US  forces  are  entitled 

to  treatment  as  POWs  or  retained  personnel,  or  to  be  released  bee  arts.  4  and  S  of  GPW,  arts.  24-32  of  GWS,  and  arts. 
36-  37  of  GWS  (Sea))? 

_  Is  plan  consistent  with  the  requirement  that  where  there  is  any  doubt  as  to  the  status  of  a  person  who  has  committed  a 

belligerent  act  and  is  in  the  hands  of  US  forces  such  person  shall  be  treated  as  a  POW  until  such  time  as  his  status  is 
determined  by  a  competent  tribunal  (art.  S  of  GPW)? 

_  Does  plan  provide  procedures  for  setting  up  and  operating  an  art.  S  (GPW)  tribunal? 

_  Does  plan  include  appropriate  procedures  for  reporting  alleged  war  crimes  and  related  misconduct  committed  by  the 

enemy,  and  alleged  misconduct  by  US  and  allied  POWs,  and  assign  responsibility  for  the  collection  and  preservation  of 
evidence  of  all  such  matters  (see,  e.g.,  common  art.  49/50/129/146  of  the  GCs)? 

_  Is  plan  consistent  with  the  serious  incident  reporting  requirements  of  higher  headquarters  as  they  pertain  to  alleged  war 

crimes  and  related  misconduct? 

_  If  plan  contemplates  an  occupation,  is  it  consistent  with  the  obligation  of  an  occupier  to  restore  and  preserve  public 

order  and  safety  while  respecting  in  accordance  with  art.  43  of  Hague  IV,  the  laws  in  force  in  that  country? 

_  If  plan  includes  draft  proclamations,  laws,  or  ordinances  for  use  in  an  occupied  territory,  do  those  documents  conform  to 

the  requirements  of  IL  as  set  forth  in  arts.  42-56  of  Hague  IV  and  arts.  64-78  of  the  GC? 

Appendix  5  -  latematioaai  Agreements  and  Congresstonal  Enactments 
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If  plan  contemplates  deployment  of  US  forces  into  a  foreign  territory,  the  following  questions  should  be  answered: 

_  Wnil  deployment  of  US  forces  into  the  foreign  territory  be  at  the  request  of  or  with  the  consent  of  the  lawfully 

constituted  government?  Consider  arts.  2  and  SI  of  the  UN  Charter,  and  relevant  provisions  of  any  regional  defense 
treaties,  SOPAs,  or  other  agreements  applicable  to  the  foreign  territcny  involved. 

_  Win  deployment  of  US  forces  into  the  foreign  territory  be  part  of  a  peacekeeping  mission  undertaken  pursuant  to  the 

UN  Charter  or  other  international  agreements,  includi^  regional  treaties?  Consider  arts.  11,  12,  14,  24,  39-49,  and  S2-S4 
of  the  UN  Charter,  and  arts.  24,  23,  and  43  of  the  OAS  Charter. 

_  Is  deployment  of  US  forces  into  the  foreign  territory  an  act  of  individual  or  coUectrve  self-defense  against  an  armed 

attack,  either  direct  or  indirect? 

Consider  arts.  SI  and  103  of  the  UN  Charter,  and  arty  collective  defense  arrangements  involving  the  foreign  territory  and  the 
US  Also,  consider  any  Congressional  enactment  which  may  be  applicable. 

_  Is  deployment  of  US  forces  into  the  foreign  territory  to  protect  or  extract  US  or  foreign  nationals?  Consider  the 

traditional  theories  of  justifiable  intervention  developed  under  the  customary  and  codified  IL. 

_  Is  deployment  of  US  forces  into  the  foreign  territo^  to  protect  or  extract  sensitive  US  material  or  equipment  such  as 

nuclear  ordnattce  or  cryptographic  outerial  or  to  protect  US  (as  opposed  to  private  installaticHis  such  as  embassies, 
omsulates  or  military  sites)? 

Consider  the  analogy  to  traditional  theories  of  justifiable  intervention  under  custonrary  and  codified  IL  to  protect  US  nationals 
and  property. 

If  plan  contertrplates  the  deployment  of  US  forces  into  foreign  territory,  consider  whether  the  War  Powers  Resolution  is 
applicable. 

_  Does  the  deployment  situation  dearly  indicate  imminent  US  involvement  in  hostilities? 

_  Will  the  deployed  forces  be  equipped  for  combat? 

_  Will  the  d^cyed  forces  substanti^  enlarge  US  forces  already  located  in  the  foreign  territory? 

If  plan  specifies  certain  methods  and  routes  of  deployment,  the  following  questions  should  be  answered: 

_  D<^  plan  contemplate  deployment  routes  a^ch  traverse  the  airspace,  territory  or  territorial  seas  of  any  foreign  country 

or  the  establishment  of  staging  areas  or  bases  within  the  foreign  territory? 

_  Does  an  agreement  exist  with  the  foreign  country  which  grants  the  US  such  rights?  If  so,  does  plan  make  reference  to 

the  agreement  and  is  it  consistent  with  the  terms  of  the  agreement?  If  such  an  agreement  exists,  does  it  require 
consultation  with  and  the  consent  of  the  foreign  country  prior  to  exercising  those  tights? 

If  consultation  and  consent  ate  requited,  does  plan  recognize  the  necessity-of  securing  such  consultation  or  consent  through 
Defense  or  State  Department  chatmels  prior  to  deployment? 

If  no  such  agreement  exists,  does  plan  recognize  the  necessity  of  securing  such  rights  through  Defense  or  State  Department 
channels  prior  to  deployment? 

_  Are  plarmed  dieplt^ent  routes,  staging  areas,  en  route  bases,  safe  havens,  etc.,  set  1 'rth  in  plan  consistent  with 

applicable  interrutional  agreements? 

If  nudear  weqrons  are  to  be  deployed  with  US  forces,  will  any  deployment  route  be  over  ur  through  foreign  countries  which 
prohibit  or  restrict  such  weapons? 

WiU  any  staging  or  en  route  bases  be  established  in  areas  recognized  as  demilitarized  zones? 

If  plan  contemplates  depicqrment  by  sea  route  through  territorial  waters,  will  such  passage  conform  to  the  requirements  of 
innocent  passage  as  set  forth  in  arts.  1-17  and  23  of  the  Territorial  Sea  Convention? 

_  Is  the  foreign  sate  a  party  to  the  Territorial  Sea  Convention? 

_  Do  we  have  SOPAs  with  the  countries  US  forces  will  pass  through  or  be  deployed  into?  If  so: 

Do  the  agreements  allow  US  forces  suffident  rights  and  freedom  of  action  to  carry  out  the  mission  cor'emplated  by  plan? 

Do  the  agreements  have  any  provisions  changing  the  sutus  of  US  personnel  in  the  event  of  hostilities? 

Do  the  agreements  have  any  provisions  which  are  either  automatically  suspended  or  become  subject  to  review  in  the  event  of 
hostilities? 

_  If  we  have  no  SOFA  with  a  country  through  which  US  forces  will  pass  or  be  deployed  into,  or  if  an  existing  agreement 

is  inadequate  for  planned  mission: 

Does  plan  recognize  ne^  to  initiate  through  Defense  or  State  Dept  channels  discussions  with  foreign  authorities  regarding 
appropriate  arrangements  governing  the  status  of  US  forces? 

_  Docs  plan  assign  responsibility  to  an  appropriate  command  or  staff  office  for  maintaining  liaison  with  the  US  diplomatic 

mission  and  local  authorities  on  status  of  forces  matters? 

ANNEX  R  -  AMPHIBIOUS  OPERATIONS 


Appendix  1  -  Advance  Force  Operations 

_  If  plan  contemplates  deployment  by  sea  route  through  territorial  waters,  will  such  passage  conform  to  the  requirements 

of  innocent  passage  as  set  forth  in  arts.  1-17  and  23  of  the  Territorial  Sea  Conventi  m? 
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_  Are  planned  deployment  routes,  staging  areas,  en  route  bases,  safe  havens,  etc.,  set  forth  in  plan  consistent  with 

appli^le  international  agreements? 

Appendia  2  •  Rmhaitalinn  Plan 
Ai^eadia  3  -  Flan 

Aniradia  4  -  Reheacaal  Plan 
Aijiendh  S  -  CSS  Coatrol  Agpneies  Flan 
Appendia  6  -  ^l^didinNil  Flan 

ANNEX  X  -  EXECUTION  CHECXUST 
ANNEX  Z  •  DISntiBUnON 
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APTENDK  OF  CHECXUST  REFERENCES  AND  ABBREVIA3IONS 
Tbit  ^>pendix  it  a  lift  of  the  teferenoe  abbitviatioiit  uted  in  the  checklist  with  the  titles  of  the  references  spelled  out  Complete 
dtationt  to  the  souroe(s)  of  these  references  can  be  found  in  standard  IL  sources,  as  well  as  various  service  publications.  Also 
included  in  the  Appendix  for  convenienoe  are  certain  treaties  and  directives  wliidi,  while  not  referred  to  in  this  checklist,  have 
possible  LOW  appUcation  to  the  preparation  and  review  of  Oplans  and  Conplans.  The  latter  documents  are  identified  by  an  (*). 

TREATIES 

*Sl  Petersburg  Dedaiatim:  St  Petersburg  Declaration  Renouncing  the  Use,  in  Time  of  War,  ci  Eqtlosive  Projectiles  Under  400 
Granunes  Weight  of  11  Dec  1868. 

'Hague  Dedaration  No.  3:  Hague  Dedaratioo  No.  3  Concerning  Expanding  Bullets  of  29  July  1899. 

'Htjue  m  of  1907:  Hague  Conventioa  No.  IE  Relative  to  the  Open^  of  Hostilities  of  18  Oct  1907. 

Hague  IV;  Hague  Conmtkm  Nb.  IV  Respecting  the  Laws  and  Customs  of  War  on  Land  of  18  Oct  1907,  with  Annexed  Regs. 
'Ebgue  V:  HC  No.  V  Respiting  the  Rights  A  Duties  of  Neutral  Powers  A  Persons  in  Cate  of  War  on  Land  of  18  Oct  1907. 

Hague  DC  Hague  Convention  No.  DC  Concerning  Bombardment  by  Naval  Forces  in  Time  of  War  of  18  Oct  1SI07. 

(3meva  Oas  Protocol:  Geneva  Protocol  for  the  ^hibition  of  the  Use  in  War  of  Asphyxiating  Poisonous  or  Other  Gases  and  of 
Bacteriologiml  Methods  of  Warfoxe  of  17  June  192S. 

'Kellogg-Briand  Pact  Paris  Treaty  Providing  for  the  Renundatimi  of  War  as  an  Instrument  of  National  Policy  of  27  Aug  1929. 
Roerich  Pact  Washington  Inter-American  Treaty  on  the  Protection  of  Artistic  and  Sdentific  Institutions  and  Historic  Monuments  of 

13  Apr  1935. 

UN  Otarten  United  Nations  Charter  of  26  June  1945. 

‘London  Agreement  London  Agreement  for  the  Prosecution  and  Punishment  of  the  Major  War  Criminals  of  the  European  Axis  of 
8  Aug  1945. 

*Tol^  CbarteK  Tolgio  Special  Prodamation  by  the  Supreme  Cfommander  for  the  Allied  Powers  Establishing  an  International 
Military  Tribunal  for  the  Par  East  of  19  Jan  1946,  with  Aimexed  Charter  as  Amended  on  26  Apr  1946. 

OAS  C3uuter  Bogota  Charter  of  the  Organiation  of  American  States  of  30  Apr  1948,  with  Protocol  of  Amendment  of  27  Feb  1967. 
Geneva  Ccmventions:  Collectively,  the  four  1949  Geneva  Conventions. 

GIX^;  (jeneva  Convention  for  the  Amelioration  of  the  Condition  of  the  Wounded  and  Sick  in  Armed  Forces  in  the  Field  of  12  Aug 
1949. 

GWS(Sea):  Geneva  Convention  for  the  Amelioration  of  the  Condition  of  Wounded,  Sick  and  Shipwrecked  Members  of  Armed 
Forces  at  Sea  of  12  Aug  1949. 

GPW;  Geneva  Coitvention  Relative  to  the  Treatment  of  Prisoners  of  War  of  12  Aug  1949. 

GC  Geneva  Qmvention  Relative  to  the  Protection  of  Civilian  Persons  in  Time  of  War  of  12  Aug  1949. 

Hague  Cultural  Property  Convention:  Hag'-.e  Conventioa  for  the  Protection  of  Cultural  Property  in  the  Event  of  Armed  Conflict  of 

14  May  1954,  with  Annexed  Regs.  (NCTH:  The  US  is  not  a  patty  but  most  of  our  NATO  allies  are.) 

Genodde  Convention:  UN  Convention  on  the  Prevention  and  Punishment  of  the  Crime  of  Genodde  of  11  Dec  1948. 

Territorial  Sea  Convention:  Geneva  Convention  on  the  Territorial  Sea  and  Contiguous  Zone  of  29  Apr  1958. 

‘Bacteriological  Convention:  Convention  on  the  Prohibition  of  the  Development,  Production  and  Sto^iling  of  Bacteriologicai 
(Biologi^  and  Toxin  Wtmpons  and  on  Their  Destruction  of  10  Apr  1972. 

UN  Environmental  Modifiation  Convention:  UN  Convention  on  the  Prohibition  of  Military  or  Any  Other  Hostile  Use  of 
Environmental  Modification  Techniques  of  18  May  1977. 

‘Protocol  L  Geneva  Protocol  I  Additional  to  the  Geneva  Conventions  of  1949  and  Relating  to  the  Protection  of  Victims  of 
International  Armed  Conflicts  of  12  Dec  1977.  (NOTE:  The  US  has  signed  but  not  ratified  the  1977  Protocols.) 

‘Protocol  Q:  Geneva  Protocol  II  Additional  to  the  Geneva  Conventions  of  1949  and  Relating  to  the  Protection  of  victims  of  Non- 
International  Armed  Conflicts  of  12  Dec  1977.  (NOTE*  The  US  has  signed  but  not  ratified  the  1977  Protocols.) 

*UN  Conventional  Weapons  Convention:  UN  Convention  Prohibitions  or  Restrictions  on  Use  of  Certain  Conventional  Weapons 
Which  May  be  Deemed  to  Be  Excessively  Injurious  or  to  Have  Indiscriminate  Effects  of  10  Oct  1980,  with  Protocols  I,  II  and  HI. 
(NOTE:  Ihe  US  has  signed  but  not  ratified  the  Conventional  Weapons  Convention) 

STATUTES 

‘Displaced  Persons  Act  of  1948,  as  amended  by  the  Act  of  1950,  62  Sut  1009,  64  Stat  219. 

‘Interned  Belligerent  Nationals  Act  of  25  June  1948,  62  Stat.  818, 18  USC  sec  3058. 

‘Red  Cross  Act  of  24  May  1949,  63  Stat  92,  18  USC  sec  906  (making  criminal  the  unauthorized  use  of  the  Red  Cross  insignia). 
UCMJ  of  5  May  1950,  as  amended  by  the  Act  of  10  Aug  1956,  the  Military  Justice  Act  of  1968,  the  Military  Justice  Amendments  of 
1981  and  the  Military  Justice  Act  of  1983,  64  Stet  108,  82  Stat.  1335,  95  Sut  1065,  98  Sut.1393;  10  0.S.C  sec.  801  et  seq. 

Joint  War  Powers  Resolution  of  7  Nov  1973,  P.L.  93-148,  87  Sut  535-58  (1973);  50  USC  sec.  1541. 

‘Foreign  Sovereign  Immunities  Act  of  21  Oct  1976,  P.L.  94-583,  90  Sut  2892;  28  USC  secs.  1330,  1602-1611. 

‘Diplomatic  Relations  Act  of  1978,  22  USC  sec  2S4a,  et  seq. 

•Nuclear  Non-Proliferation  Act  of  1978,  P.I.  95-242,  92  Sut  120, 130,  134,  137-139,  144,  143,  42  USC  secs.  2153(d),  2155(b),  2157(b), 
2158,  2160(0  (1976  ed.,  and  Supp.  V). 

‘Foreign  Intelligence  Surveillance  Act  of  25  Oct  1978,  P.L.  95-511,  92  Sut  1783;  50  USC  sec.  1801  et  seq. 

‘Intenutional  Security  and  Development  Assisunce  Authorizations  Act  of  1983,  P.L.  98-151,  97  Stat  964. 

•1984  Act  to  Combat  Terrorism  of  19  Oct  1984,  P.L.  98-  333,  98  Sut  2706;  18  USC  secs.  3071-3077. 

•International  Security  and  Development  Cooperation  Act  of  1985,  P.L.  99-83. 

•Internatiorul  Emergency  Economic  Powers  Act  50  USC  sec  1701  et  seq. 

EXECUTIVE  ORDERS 

‘Exec  Order  10631  of  17  Aug  1955,  20  Fed.  Reg.  6057,  ’Code  of  Conduct  for  Members  of  the  Armed  Forces  of  the  US,"  as  amended 
by  Exec  Order  11382  of  28  Nov  1967,  32  Fed.  Reg.  16247  and  Exec  Order  12017  of  3  Nov  1977,  42  Fed.  Reg.  57941. 

Biec  Order  11850  of  8  Apr  1975,  40  Fed.  Reg.  16187,  50  USC  sec.  1511,  "Renunciation  of  Certain  Uses  in  War  of  Chemical 
Herbicides  and  Riot  Control  Agents  ’  Reprinted  in  Change  1,  FM  27-105. 

•Exec  Order  12333  of  4  Dec  1%1,  '*6  Fed.  Reg.  59941,  "US  intelligence  Activities." 


*Bibc  Order  12S43  of  7  Jan  1986,  51  Fed.  Reg.  875,  restrictiag  tisvei  of  US  citizens  to  Lit^. 

*&ec  Order  12544  of  8  Jan  1986,  51  Fed.  Reg.  1235,  blocking  the  transfer  of  all  property  of  the  government  of  Libya  in  the  US  and 
in  the  posMSsion  of  US  persons  in  their  overseas  branches. 

*Tteamry  Regs  of  16  Jan  1986,  51  Fed.  Reg.  2462,  implementing  Exec  Orders  12S43  and  12544. 

'Manual  For  Courts  I4artial 


SERVICE  DIRECTIVES 

DOD  Directive  2000.11  of  3  Mar  1972,  with  Change  1  of  17  May  1973,  'Procedures  for  Handling  Requests  for  Political  Asylum  and 
Temporary  Refuge.'  DOD  Directive  5100.69  of  27  Dec  1972,  'DOD  Program  for  Prisoners  of  War  and  Other  Detainees.DOD 
Instruction  1000.1  of  30  Jan  1974,  with  Change  1  of  3  June  1975,  TD  Cards  Required  by  the  Geneva  Conventions.' 

*DOD  Instruction  5500.15  of  16  Oct  1974,  R^ew  of  Legality  of  Weapons  Under  International  Law. 

*DOD  Directive  5100.77  of  10  July  1979,  'DOD  Law  of  War  Program.' 

*DOD  Directive  1300.7  of  19  Dec  1984,  Training  and  Educatitm  Measures  Necessary  to  Support  the  Code  of  Conduct' 

*JCS  Memorandum  59^  of  1  June  19ffi,  'Implementation  of  the  DOD  Law  of  War  Program.' 

[Superceded  by  MJCS  memo  0124^  of  4  Aug  88] 

*JCS  Memorandum  75-81  of  13  Aug  1981  for  Direttors  and  Heads  of  Agencies,  OJCS,  DJSM,  Troviding  Legal  Assistance  on  Review 
of  OPLANS/CONPLANS/ROE9.' 

*JCS  Instruction  J31  3300.1C  of  3  Sep  1980,  'War  Powers  Reporting  System.' 

'Joint  Strategic  Capabilities  Plan. 

'Secretary  of  the  Navy  Instructioa  5711S  of  14  Jan  1976,  'Review  of  Legality  of  Weapons  Under  International  Law.' 

Secretary  of  the  Navy  Instruction  5710.22,  'Procedures  for  Handling  Requests  for  Political  Asylum  and  Temporary  Refiige.' 

'Secretary  of  the  Navy  Instruction  3300.1A  of  2  May  1980,  'Law  of  Armed  Conflict  (Law  of  War  Program  to  Insure  Compliance  by 
the  Naval  Establishment' 

'Secretary  of  the  Navy  Instruction  1000.9  of  4  Oct  1979,  'Code  of  Conduct  for  Members  of  the  Armed  Forces  of  the  US.' 

'Marine  Corps  Order  5740.2E,  27  June  1985,  'Bvent/Inddent  Reports.' 

'Marine  Corps  Order  3460.1A,  11  June  1990,  Training  and  Education  Measures  Necessary  to  Support  the  Code  of  Conduct' 

'Marine  Corps  Order  3300J  of  2  Aug  1984,  'Marine  Corps  Law  of  War  Program.' 

'US  Navy  Reg^  of  7  June  1979,  arts.  0305,  0605,  0746,  0845,  0924,  0925, 1059,  'Law  of  War  Considerations  for  Naval  Personnel.' 
'Chief  of  Na^  Operatiofis  Instruction  5530.11  of  30  Dec  1963,  'Enemy  Prisoner  of  War  and  Civilian  Internee  Communications 
Censorship.'  (Also  AR  380-235  and  AF  Reg  205-9.) 

'Chief  of  Nat^  Operations  Instruction  3300J2  of  18  Mar  1983,  'Law  of  Armed  Conflict  (Law  of  War)  Program  to  Ensure 
Conipliance  by  the  US  Navy  and  Naval  Reserve. 

'Chief  of  Naval  Operations  Instruction  3120J2A  of  27  Mar  1979,  Standard  OTganHstion  and  Reas  of  the  US  Naw.  para.  650.3, 
'Prisoners  of  War  Bill' 

'Chief  of  NiMd  Operations  Instructioa  3100.6C  of  16  July  1981,  with  Change  1  of  12  Apr  1982  and  Change  2  of  1  Apr  1983,  'Special 
Incident  Repotting  (OPREP-3)  Procedures. 

'Chief  of  Naval  Operatioiu  Inkruction  1730.1,  Chaplains  Manual,  paras.  1204, 6404  and  7202  (LOW  considerations  for  chaplains). 
'Chief  of  Naval  (^)etatioas  Instruction  1000.24  of  11  Nov  1980,  'Q)de  of  Conduct  Training.' 

'AR  640-3  of  15  Mqr  1980  (Pay  tables  and  equivalency  tables  for  US  personnel  who  become  POWs). 

AR  608-4  of  28  Aug  1969,  'Control  and  Registration  of  War  Trophies  and  War  Trophy  Hrearms.”  (Issued  by  all  services  as  Chief  of 
Naval  Operaticns  Instruction  3460.7A,  AF  Reg  125-13  and  Marine  Corps  Order  S800.6A.) 

*AR  55(i-l  of  i  Oct  1981,  'Foreign  Countries  and  Nationals  -  Handling  Requests  for  Political  Asylum  and  Temporary  Refuge.' 

'AR  350-30  of  10  Dec  1^,  'Code  of  Conduct/Survival,  Evasion,  Resistance  and  Escape.  (SERE)  Training.' 

'AR  190-8  of  1  June  1982,  'Enemy  Prisoners  of  War.  Admission,  Employment  and  Compensation.' 

*AR  37-36  of  1  May  1983,  'Pay,  Allowance  and  Deposit  of  Personal  Funds  -  Enemy  Prisoners  of  War  and  Civilian  Internees.* 

*AR  27-53  of  1  Jan  1979,  'Review  of  Legality  of  Weapons  Under  IL.* 

*AF  Reg  110-32  of  2  Aug  1976,  Training  and  Repotting  to  Insure  Compliance  with  the  Law  of  Armed  Conflict.' 

*AF  Reg  110-29  of  10  1981,  "Review  of  Legality  of  Weapons  Under  IL.* 

*AF  Reg  50-16  of  7  July  IS®1,  'Ccxle  of  Conduct  Training.* 

PUBUCATIONS 

•Naval  Warfare  Information  Publication  10-2,  Law  of  Naval  Warfare  fUS  DON;  25  Sep  1955,  with  changes  through  15  Ncjv  1974). 
•DA  Pamphlet  30-101,  Communist  Interrogation,  Indoctrination,  and  Exploitation  of  Prisoners  of  War  fUSDA  -  Wash.,  D.C.;  May 

1956).  - - 

FM  27-10,  The  Lw  of  Land  Wa.-fare  fUS  Dept,  of  the  Army,  Washington,  D.C;  18  Jy  1956;  with  Change  1  of  15  July  1976). 

•DA  Pamphlet  27-1.  Treaties  GovenTing  Land  Warfare  (US  Dept,  of  the  Army  Washington,  D.C;  7  Dec  1956). 

'AF  Pamphlet  110-1-3,  Treaties  Governing  Land  Warfare  fUS  Dept,  of  the  AF;  Washington,  D.C;  21  July  1958). 

•DA  Pamphlet  27-161-2rintemational  Law.  Volume  II  fUS  Dept,  of  the  Army  Washington,  D.C;  23  Oct  1962). 

FM  19-40,  Enwny  Prisoners  of  War  and  Civilian  Internees  fUS  Dept,  of  the  Army  Washington,  D.C.;  27  Feb  1976). 

FM  41-5/NAVMC  2500.  Joint  Manual  for  Civil  Affairs. 

FM  41-10,  Civil  iMfairs  Operations  fUS  Dept,  of  the  Army  Washington,  D.C;  20  Oct  1969). 

DA  Pamphlet  696-80.  Administration  of  Foteiar  Labor  During  Hostilities  (US  Dept,  of  the  Army  Washington,  D.C;  12  Feb  1971). 
(Issued  by  all  services  as  NAVSO  P-1910,  AFM  40-8,  and  MCO  P12190.1,  respectively.) 

•AF  Pamphlet  110-31,  The  Conduct  of  Armed  Conflict  and  Air  Ot)erations  (US  Dept,  of  the  AF;  Washington,  D.C.:  19  Nov  1976). 
*DA  Pamphlet  27-24,  Selected  International  Aceements.  Volume  11  (US  Dept,  of  the  Army  Washington,  D.C;  1  Dec  1976). 

•AF  Pamphlet  aX)-17.~^  introduction  to  AF  Targeting  (US  Dent,  of  the  AF;  Washington,  D.C;  11  Oct  1978). 

•DA  Pamphlet  27-1-1.  Protocols  to  the  Geneva  Conventions  of  12  Aug  1949  (US  Dept,  of  the  Army  Washington,  D.C;  1  Sep  1979). 
•Marine  Corps  Manual,  para.  1006,  'Command  Responsibility';  para.  2500.2,  "Code  of  Conduct  and  LOW"  (GPO:  Wash.  DC;  21  Mar 
•AF  Pamphlet  110-34  CDR’s  Handbook  on  the  Law  Armed  Ganflict  fUS  Dept,  of  the  AF;  Washington,  D.C:  25  July  1980). 

*AF  Pamphlet  110-20,  Selected  International  Agreements  (US  Dept,  of  the  AF;  Washington,  D.C;  27  July  1981). 

"Guidebwk  I  )r  Marines.  Ch.  3,  "Code  of  Conduct":  Ch.  4,  "Law  of  War"  (M.  Corps  Ass’n;  Qiiantico,  Va.;  14th  rev.  ed.;  1  Jy  1984). 
•FM  27-2,  Your  Conduct  in  Combat  Under  the  Law  of  War  (US  Dept,  of  the  Army  Washington,  D.C.;  23  Nov  1984). 
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TAB  G 

PSYCHOLOGICAL  OPERATIONS 


IntrodoctlfHi/Overview 

PSYCHOLOGICAL  OPERATIONS  (PSYOPS)  are  planned  activities  of  propaganda  and  psychological 
actions  in  peace  and  war.  These  efforts  are  directed  toward  foreign  enemy,  friendly,  and  neutral  audiences, 
and  are  designed  to  influence  attitudes  and  behavior  in  a  favorable  manner  to  achieving  national  political  and 
military  objectives. 

PROPAGANDA  is  the  selling  of  ideas,  information,  or  rumors  through  a  variety  of  media.  It  is 
designed  to  influence  opinions,  emotions,  attitudes,  or  behavior.  Its  source  may  or  may  not  be  known. 
Black  propaganda  purports  to  emanate  from  a  source  other  than  the  true  one. 

propaganda  is  disseminated  and  ackno^edged  by  the  sponsor,  or,  an  accredited  agency  of  the  sponsor. 
Grey  orop»L«Tanda  does  not  specifically  identify  its  source. 

PSYCHOLOGICAL  ACTIONS  include  the  use  ^f  media  and  supporting  activities  such  as  military  alerts, 
real  or  staged  troop  movements,  rallies,  agricultural  and  medical  programs,  etc. 

PSYOPS  may  be  directed  toward: 

-  Building  and  sustaining  support  for  the  US  or  allied  political  systems,  including  ideology,  infrastructure, 
and/or  their  political  programs. 

-  Attacking  the  legitimacy  and  credibility  of  a  competitor’s  political  system. 

•  Mobilizing  popular  support  for  political,  social,  and  economic  programs  consistent  with  US  or  allied  goals. 

-  Publicizing  planned  reforms  and  programs  that  will  benefit  the  populace  after  the  defeat  of  a  competitor. 
.  Shifting  the  loyalty  of  hostile  forces  and  their  supporters  to  a  friendly  power. 

PSYOP  DISSEMINATION  METHODS  INCLUDE: 

LEAFLETS:  distributed  by  air  drop,  patrol  leave  behinds,”  enemy  mail,  artillery  placement,  etc. 
POSTERS:  neave  behmds". 

LOUDSPEAKERS:  broadcasts  by  air  and  ground. 

”FACE  TO  FACE:"  Through  usefinterrogation  of  PWs  and  interview  of  civilians  in  the  targeted  area. 
RADIO/TELEVISION:  Use  of  HN  broadcasting  ass..ts,  "Volant  Solo"  Aircraft  (USAF  EC-130-E  airborne 
broadcast  platform),  truck  mounted  radio  and  television  platforms. 

OTHER  AUDIO  VISUAL  MEDIA:  Use  of  direct,  ir  direct,  smuggled  or  shipped  movies,  videos,  and  slides 
to  the  area. 

For  the  JA.  Addressing  Psyops  issues  will  usually  involve  inquiry  into: 

•Is  the  planned  activity  a  permissible  ruse  under  Art.  24,  HC  IV? 

-Is  there  sufficient  guidance  to  ensure  the  PSYOP  efforts  do  not  violate  the  restrictions  on  coercion, 
compulsion,  and  force  towards  combatants,  civilians,  and  other  non-combatants?  (Art.  23(h),  44,  45  HC  FV, 
and  Art.  27,  31,  51  of  the  GC). 

Is  the  plaimed  activity  limited  by: 

•Exec.  Order  12333?  (DOD  Dir.  5240.1  and  AR  381-10  implement  this  order) 

-Allied  Command  Europe  Dir.  80-11? 

-Nat.  Sec.  Dec.  Dir.  130? 

-DOD  Dir.  3321.1  (authorizing  use  of  overt  peacetime  psyop  programs)?  HOWEVER,  CDRS  MUST 
CONSULT  THE  NCA  BEFORE  INITIATING  ANY  PREHOSTILITY  PSYOPS! 

-DOD  1990  PSYOP  Master  Plan? 

-JCS  Pub  0.2,  Unified  Action  of  Armed  Forces? 

C.  FOR  FURTHER  INFORMATION,  or  copies  of  relevant  references,  contact: 

Group  JA,  HQ,  4th  PSYOP  GRP,  FT  Bragg,  NC  28307-5240 
AV  236-6169;  Comm  (919)  432-6169 

Group  JA,  HQ,  5th  PSYOP  GRP,  (USAR),  5550  Dower  House  Rd.,  Wash,  DC  20315-0320.  Comm  (301) 
763-2327/1430/2474 
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TAB  H 

RULES  OF  ENGAGEMENT 


Commanden  and  aotdien  must  thoRmfhfy  undeistand  how  and  when  di^  may  use  foice.  The  role  of  the  JA  is  to  provide 
amiatance,  guidance,  and  advice  on  ROB  to  the  commander  and  operators.  Wbetc  directed,  the  JA  will  draft  the  ROE.  In  all 
ctrcumstances,  the  JA  must  strive  for  ROE  which  ate  sound,  fleiible,  understandable,  and  e^orceable. 

JAs  and  operators  must  coUabomte  dose^  on  ROB.  JAs  must  become  widi  mission  and  opetadonal  concept^ 

planning,  nomendature,  cqmbilities  and  constraints,  and  batdefield  opendog  and  weapons  systems.  Opemtois  must  familiarize 
themselves  with  the  intematiooal  and  domestic  legal  limitatioas  on  the  use  of  force,  a^  the  laws  of  armed  conflict  The  Army 
opemtes  with  q)plicable  ROE,  conducting  warfare  in  cmnpiiaace  with  intematiooal  laws  and  within  the  conditions  tpedSed  by  the 
h^her  commander.  Lawyers  and  operators  must  talk  the  same  language  to  provide  effacdve  ROE  to  the  fighting  forces. 

DEPDOnON  OP  ROB 

ROE  nuqr  be  defined  contextual^.  The  technical  (strategic/opetational  level)  definition  of  ROE: 

ROE  are  directives  issued  by  competent  military  authority  to  delineate  the  circumstances  and  limimtions  under  which  its  own 
naval,  ground,  and  air  forces  will  initiate  and/or  continue  cranbat  engagement  with  other  forces  encountered.  Th^  are  the  means 
by  which  the  National  Command  Authority  (NCA)  and  operational  commanders  regulate  i'le  use  of  armed  force  in  the  context  of 
applicable  political  and  military  polity  and  domestic  and  international  law. 

The  practical  (operational/tactical  level)  definition  of  ROB: 

ROB  are  the  commander's  rules  for  the  use  of  force. 

PURPOSES  OF  ROB 

ROE  impose  political,  practical,  and  legal  limitations  upon  commanders.  They  are  the  primary  means  Ity  which  the  NCA  can, 
through  the  JCS  and  the  unified  command  dNCs,  provide  guidance  to  deploy^  forces  in  peacetime  for  handling  crises  and  in 
wartime  to  help  control  the  level  of  hostilities.  The  JCS  Peacetime/Standing  ROB  (P/SROE)  are  the  policies  on  the  use  of 
force  articulated  by  JCS  to  the  unified  command  CINCs.  The  JCS  P/SROE  have  been  termed  *the  tefaer  between  the  NCA  and 
the  soldier.*  In  reality,  the  JCS  P/SROE  are  used  by  the  CINCs  to  develop  P/SROE  for  their  reqtective  AORs.  The  CINCs’ 
P/SROE  serve  either  as  the  ROE  for  specific  missions  or  as  the  bases  for  ROE  tailored  to  specific  missions.  In  any  event,  JAs 
must  ensure  that  ROE  do  not  constrain  a  commander's  actimis  unduly  and  that  they  assist  the  commander  in  constraining  the 
uses  of  force  that  are  inconsistent  with  national  command  policy.  The  practisal  purposes  o.  ROE  are  maity;  several  of  the  most 
important  are  below: 

-  ROE  define  the  mission  by  limiting  the  use  of  force  in  such  a  way  that  it  will  be  used  onty  in  a  manner  consistent  with  the 
overall  military  objective.  For  example,  units  deployed  overseas  for  training  exercises  nay  use  force  onty  when  acting  in 
immediate  self-defense.  This  limitation  on  the  use  of  force  reinforces  the  training,  rat  ler  than  combat,  nature  of  the 
mission. 

-  ROE  regulate  command  involvement  in  battle.  When  ROE  vest  authority  in  the  conutander  to  authorize  the  use  of  certain 
weapons,  it  is  essential  that  one  constantly  consider  the  tactical  situation  and  disposition  of  his  units.  Moreover,  the 
commander  is  more  capable  of  directly  influencing  the  battle  through  his  authority  to  either  grant  or  withhold  the  use  of 
particular  weapons. 

-  ROE  protect  the  commander  by  providing  guidance  assuring  that  subordinates  comply  with  the  law  of  war  and  national 
polity.  For  example,  the  commander  may  issue  ROB  that  reinforce  the  law  of  war  specifically  prohibiting  destruction  of 
religious  or  cultural  probity.  In  the  area  of  national  policy,  ROE  can  limit  such  items  as  the  use  of  chemical  weapons,  riot 
control  agents,  and  herbicides.  The  inclusion  of  restrictions  on  these  agents  in  an  OPLAN  insulates,  to  the  extent  possible, 
the  commander  from  subordinates  who  may  violate  national  policy  out  of  ignorance. 

BASES  FOR  ROB 

ROE  are  not  formulated  in  a  vacuum,  but  ate  based  on  several  factors,  all  of  which  must  be  considered  by  the  JA  in  the 
drafting  and/or  reviewing  process.  These  factors  include: 

JCS  P/SROE; 

Unified  command  P/SROE 
Higher  HQ  ROE; 

Mission; 

Commander’s  Intent; 

Intelligence: 

-  Threat; 

-  Enemy  Tactics; 

-  Enenty  Weapons  Systems; 

•  Enemy  Capabilities; 

Law  of  war; 
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Opentkxial  concenn; 

IntenwrioMl  concenii; 

PoUtkal  ooaoenii; 

US  poliiT; 

Domestic  law, 

HN  taw  aad  agceemeats  (if  applicable): 
Doctriae. 


Some  of  these  ftctots  axe  disnissrd  below 

Imrof  War  Altho^  the  law  of  war  serves  as  a  basis  for  ROB,  an  attempt  sbrniM  not  be  made  to  use  ROE  as  a  substitute 
te  law  ciUtt  traming.  ROE  that  attempt  to  serve  such  a  purpose  are  cumbeisome  and  do  not  serve  their  piimaijr  purpose  - 
providing  guidance  to  commanders  and  soidiem  eonoeming  the  use  (tf  force.  As  noted  above,  ROE  emphasize  those  critical 
aqiects  at  the  law  of  war  relevant  to  a  specific  mission  ROB  drafters  must  recognize  that  some  of  the  fundamental  constraints 
on  the  use  of  force  are  derived  fiom  the  law  of  war,  but  restatements  of  the  Geneva  and  Hague  Conventions  bdong  in  an  atmez 
to  the  unit  neld  Standard  Operating  Procedures  (FTOP),  not  in  the  OPLAM 

OBSmlioMl_Cnnrr£n|S  These  form  a  critical  basis  for  ROB.  Commanders  who  do  not  wish  to  destroy  roads,  bridges,  railroad 
lines,  conmiunicationr  centers  and  other  potential  targets  may  ensure  that  subordiiuues  axe  aware  of  this  fact  through  the  use  of 
careftiUy  drafted  ROE.  Comnumders  nuqr  also  use  ROE  to  withhold  the  authority  to  use  certain  weapons  or  to  target  certain 
facilities.  ROE  must  be  carefully  tailored  to  each  and  every  mission  that  your  unit  has  been  assigned  -  never  eaqiect  'generic' 
ROE  to  fit  the  vast  arnqr  of  missions  that  the  armed  forces  are 

liUM—rin—i  fVinrrjM  International  public  opinion  and  diplomatic  pressure  may  also  influence  ROE.  The  use  of  certain 
weapons  or  the  targeting  of  q)ecific  areas  nuqr  antagonize  world  opinion  and  harden  the  resolve  of  the  enemy. 

^  Poficv/Pniitiral  Cggc^m  Policy  ccmcems,  such  as  avoidance  of  injury  to  civilians,  influence  ROE.  As  demonstrated  in 
Operation  DESERT  STORM,  there  is  increasing  concern  over  preventiDg  casualties  that  ate  due  to  'friendly  fire'.  ROE  serve  as 
an  excellent  vehicle  to  communicate  these  concerns  to  all  soldiers. 

US  Domestic  Lawn  Our  Constitution,  federal  statutes  and  service  regulations  mqr  impose  additional  obligations  and  restraints 
upon  mililaty  forces  whkfa  nuqr  affect  ROE  Executive  Order  118S0  (restricting  the  use  of  RCA)  and  Ex^tive  Order  12333 
(prohibiting  assassinatioo  of  heads  of  state  as  a  matter  of  US  policy)  are  two  examples. 

Oour*»T  litfc  cge  US.  HN  Isw,  particularly  in  an  exercise  context,  influences  ROE  In  the  absence  of 

a  SOFA  or  other  form  of  access  agreement,  local  law  may  dictate  when  a  soldier  can  fire  liis  weapon  to  protect  himself  from 
attack.  If  the  soldier  acts  too  aggressively,  he  may  violate  HN  law  thus  subjiSiting  the  soldier  to  prosecution  by  the  HN.  ROE 
will  advise  members  of  a  deploying  unit  as  to  the  degree  of  force  th^  taay  utilize  in  a  given  situation.  Fbr  this  reason,  ROE 
may,  and  should,  be  changed  when  they  do  not  make  sense  for  a  particular  unit  or  operation.  Subordinate  commanders  are 
alwtqs  free  to  make  ROE  mote  restrictive;  however,  superior  commanders  must  approve  changes  that  make  ROE  less  restrictive. 

Doctrine  an  ROE  FM  100-S,  OPERATIONS,  discusses  ROE  in  the  context  of  'Disciplined  Operations'  in  Chapter  2, 
'Fundamentals  of  Army  Operations,'  and  m  the  context  of  Hestraint'  in  Chapter  13,  'Operations  Other  Than  War.'  ROE  are 
defined  at  page  Z4: 

ROE  specify  the  circumstances  and  limitations  in  which  forces  may  engage  the  enemy.  Many  factors  influence  ROE 
including  national  command  poliqr,  mission,  operational  environment,  commander's  intent,  and  law  of  land  warfare.  ROE 
always  recognize  the  soldier’s  right  of  self-defense.  Properly  written  ROE  are  dear  and  tailored  to  the  situation.  ROE  may 
chai^  over  the  duration  of  a  campaign.  A  force-projection  army  tends  to  face  a  wide  array  of  ROE  For  example,  ROE 
during  Operations  Just  Cause,  Desert  Shield,  Desert  Storm,  and  Provide  Comfort  were  widely  diverse;  within  each  operation, 
the  ROE  were  different  and  changed  over  time. 

ROE  are  addressed  again  at  page  13-4: 

Apply  aoDtoptiate  military  carwbilitv  prudently. 

The  actions  of  soldiers  and  units  are  framed  by  the  disdplined  application  of  force,  including  spedfle  ROE  In  operations 
other  than  war,  these  ROE  will  be  mote  restrictive,  detailed,  and  sensitive  to  political  concerns  chan  in  war.  Moreover,  these 
rules  nuqr  change  fiequently.  Restraints  on  weaponry,  tactics,  and  levels  of  violence  characterize  the  environment  The  use  of 
excessive  force  could  adversely  aflect'’effort8  to  gain  legitimacy  and  impede  the  attainment  of  both  short  and  long-term  goals. 
Transmission  of  and  assured  understanding  of  ROE  throughout  the  totality  of  units  requites  follow-through,  rehearsals  with 
situations  to  check  understanding  and  compliance,  and  continuing  brief-backs.  Soldiers  who  thoroughly  understand  ROE  are 
better  prepared  to  act  with  initiative  and  defend  themselves  and  members  of  their  unit. 

DRAFIING  AND  REVIEWING  ROB 

Key  Substantive  Areas 

Drafters  and  reviewers  must  ensure  that  ROB  do  not  interfere  with  the  commander’s  right  and  responsibility  to  protect  his 
command  against  an  actual  or  imminent  threat  of  attack.  In  this  regard,  the  riebt  and  obligation  of  unit  self-defense  must  be 
specified  in  every  set  of  ROE  NOTHING  IN  THE  ROE  SHOULD  PROHEBIT  THE  RIGHT  OF  SELF-DEFENSE! 
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OpentkMial  ROB  should  go  bqfond  meiu  self-defense  guidance  concerning  use  of  force;  th^  must  also  provide  guidance  on  the 
use  of  force  for  missioa  acoompUshment 


Wiilii«  Effective  ROB 

JAs  in  the  fold  will  often  be  called  upon  to  ‘draft*  ROB  bjr  simpli^fog  ROE  promulgated  by  higher  HQ.  JAs  must  ensure 
that  their  product  is  consistent  with  the  higher  ROE.  The  guiding  precept  for  drafters  of  ROE  is  that  ROE  must  be  readable 
and  easify  understood  by  their  audience.  Commanders  and  soldiers  must  often  refer  to  these  rules  to  resolve  difficult  issues 
quickly.  Guidance  must  be  clearly  and  sinqrty  stated.  In  this  r^srd,  the  following  suggestions  are  offered. 

Mafae  ROB  cteT  and  brief  Use  short  words  found  in  the  common  vocabulary.  Avoid  using  acronyms  that  some  soldiets  will 
not  understand.  Communicate  ideas  direct^.  Do  not  use  the  passive  voice.  Use  short  sentences.  Biqnrea  only  one  idea  in  each 
sentence.  Although  such  an  approach  may  not  be  possible  in  every  case,  it  should  be  used  whenever  feasible. 

Avoid  omeaaiveir  onafiforl  lanaunne.  ROB  are  directives.  They  advise  subordinates  of  how  the  commander  desires  the 
missioa  be  conduct  They  should,  therefore,  be  as  direct  as  any  other  order  issued  by  the  commander.  Even  though  qualified 
language  nuqr  blur  meaning,  its  use  is  often  necessary  to  convey  the  proper  guidance.  In  such  a  case,  the  drafter  should  use 
sepntate  sentences  or  subparagraphs  to  assure  clariqr  of  eapression. 

Ihfa  the  lananane  to  the  audience.  ROE  are  distributed  to  commanders  at  all  levels  of  responsibility.  These  commanders 
then  disseminate  the  ROE  of  the  higher  command  and  may  impose  additional  restrictions.  Ultimate^,  specific  rules  are  provided 
to  individual  soldiers.  Be  aware  of  the  sophistication  level  of  the  audience,  and  draft  according. 

Senniate  ROE  bv  iob  denriiiitiiM.  Constraints  on  the  use  of  force  often  flow  from  the  types  of  weapons  carried  or  the 
misstoa  of  the  particular  soldier.  For  example,  ROE  for  infimtrymen  and  those  pertaining  to  artillerymen  should  be  issued 
separate^.  This  technique  allows  the  members  of  each  discipline  to  memorize  one  set  of  rules.  These  ROE  can  be  placed  on 
cards  to  be  carried  by  the  soldiers.  Squad  leaders  should  drill  their  troops  on  ROE 

ROB  nomt  he  nsrienSood.  remembered,  and  anolied.  ROE  are  useful  and  effective  only  when  soldiers  understand,  remember 
and  a(q>ty  them  under  stress.  A  Pocket  Card,  while  a  good  technique  for  reinforcement  of  previous^  learned  guidance,  is  no 
substitute  for  realistic,  evaluated  training  conducted  to  precise  standards.  Vignette  or  scenario-driven  field  training  on  ROE  (used 
with  great  success  by  the  10th  Mountain  and  1st  Anmned  Dhrisioas)  is  far  superior  to  classroom  instruction  on  ROE 

Key  Dndtiiig  Points 

Use  the  JOPBS  format  far  Unit  ROE  Use  ninin.  noambianona.  and  enforceable  lanenarc  for  Poripct  Cards. 

An^  Thctica  Tactics  should  drive  ROE  not  vice  versa.  ROB  should  not  delineate  the  tictics  for  use  in  a  particular  mission. 
ROE  are  designed  to  limit  the  use  of  force  and  are  neither  tactical  control  measures  nor  substitutes  for  the  exercise  of  the 
commander's  military  judgment  Phase  lines,  control  points,  and  other  tactical  control  measures  should  not  be  contained  in  ROE 
These  measures  belong  in  the  coordinating  instructions.  Pittecribing  tactics  in  ROE  denies  flexibility. 

Arosd  SafetT-Relatcd  Restthtions.  ROE  should  not  deal  with  safety-related  restrictions.  Certain  weapons  require  specific  safety- 
related,  pre-operation  steps.  These  should  not  be  detailed  in  the  ROE  but  may  appear  in  the  tactical  or  field  SOP. 

Avoid  Strasear  aad  PorfiiiiR  ROE  should  not  be  used  as  a  mechanism  through  which  to  convey  strategy  or  doctrine.  The 
commander  should  express  his  battlefield  philosophy  through  the  battle  order  and  his  personalty  communicated  guidance  to 
suborditutes. 

Avoid  Restatina  the  Law  of  War.  ROE  should  not  testate  the  law  of  war.  Commanders  may  desire  to  emphasize  an  aspect  of 
the  law  of  war  that  is  particularly  relevant  to  a  specific  operation,  but  they  should  not  include  an  extensive  discussion  of  the 
Hague  Regulations  and  Geneva  Conventions. 

rnwridfT  the  Purnone  of  ROE  ROE  govern  the  use  of  force.  A  discernable  trend  is  to  include  in  mission  ROE  various  control 
measures  and  reporting  requirements.  Examples  include  cordon  and  roadblock  procedures,  and  procedures  and  reports  for  the 
detention  of  civilians.  While  the  inclusion  of  such  information  in  ROE  consolidates  guidance,  it  may  dilute  the  provisions  on  the 
use  of  force.  JAs  drafting  or  reviewing  ROE  should  be  aware  of,  and  balance  guidance  "consolidation*  and  "dilution." 

Key  to  Conduct.  Not  Status.  Particularly  in  ROE  for  OOTW  where  there  may  be  no  declared  "hostile  force,"  key  the  use  of 
force  to  hostile  acts  or  intent,  iio^  to  "status*  of  the  perpetrator. 

A  Generic  ApfRoach  to 
Drafting  ROE 

The  key  to  success  in  drafting  ROE  is  familiarity  with  the  commander’s  concept  of  the  mission.  The  more  intimately  involved 
JAs  become  in  the  planning  process,  the  better  prepared  they  will  be  to  draft  or  review  ROE  The  suggested  approach  below 
outlines  the  JA’s  role  in  the  planning  process. 

Mnetrr  the  ROB  from  Hither  Headauarteta.  Become  familiar  with  the  ROE  established  at  higher  headquarters.  This  will 
orient  the  JA  to  the  constraints  the  plan  must  meet.  Further,  this  will  alert  the  JA  to  proposed  ROE  that  do  not  conform  to  a 
superior  commander’s  ROE 
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Become  Euniliar  with  tiie  tactical  SOP,  the  field  SOP,  and  the  exeidae  SOP  in  oider  to  detennine  the 
guidelinea  aheady  in  effect  for  the  otganizatioa. 

Bfamer  the  OT1LAN  Read  die  misaon  statement,  the  concept  of  the  (^lalion,  and  the  subunit  missions  in  the  OPLAN. 
Revieir  die  opetatkmin  order  to  understand  what  it  is  the  coinmander  wishes  to  accomplish.  Obtain  a  map  of  the  maneuver 
area  aad  trace  the  ooncqit  of  the  operation  over  the  terrain.  Analjoe  the  kqr  terrain  from  the  perspective  of  the  targeteer. 
Determine  the  hxatioa  of  protected  places  and  other  areas  that  should  not  be  targeted. 

Itosieir  Pjasm  Review  the  fire  support  plan,  the  mine  plan,  and  die  other  operadonal  overiqs  in  order  to  become  familiar 
with  the  operation  and  to  warn  operators  of  potendai  violations  of  taw  or  policy. 

Rteiew  the  nwsdUaatiae  instnirtinai  Consider  the  control  measures  imposed  by  the  commander  and  determine  if  additional 
ROB  are  aecfwsiy  in  order  to  enhance  mission  accomplishment 

Revieir  CTIAN  Annrnra  Pay  particular  attention  to  the  control  measures  and  coardinating  instructions  in  these  annexes. 

ROE  should  supplement  and  explain  these  control  measures. 

Draft  ROB,  With  thfe  exhausiive  review  of  the  OPLAN  and  its  annexes,  the  JA  should  be  prepared  to  review  and/or  draft 
rot!  Maintain  dose  coordinatk-a  with  the  operators.  Have  BDE  and  BN  3s  review  your  draft  for  a  ’reality  check.*  Brief  the 
commander  on  the  proposed  ROE.  Make  sure  be  appreciates  that  the  ROE  are  ^  tuies.  If  time  permits,  consider  formation 
of  an  ROE  Working  Group  within  the  Legal,  Operations/Plans,  and  Intelligence  elements.  If  producing  Po^t  Cards,  remember 
that  cards  are  typical^  ROE  extracts,  NOT  restatements  of  the  ROB. 

JCS  PEACBmiE/SEANDlNG  RULES  OP 
ENGAGEMENT  fP/SROHl 

The  P/SROE  issued  by  the  JCS  direct  US  armed  forces  to  exercise  force  consistent  with  the  mandates  of  the  UN  Charter  and 
customary  international  law.  During  peacetime,  US  forces  may  exetdse  force  onfy  when  acting  in  self-defense.  The  JCS 
P/SROB  govern  the  conduct  of  the  vast  majority  of  US  forces  deployed  overseas.  OperatoR  are  often  more  familiar  with  the 
ROB  promulgated  tqr  the  unified  command  QNCs  for  their  AOR  These  documents  are  consistent  with,  and  dosely  resemble, 
the  contents  of  the  JCS  P/SROE  CTNCt,  as  are  all  subordinate  commanders,  of  course,  are  always  feee  to  make  the  ROE  more 
restrictive. 

The  P/SROE  appfy  to  commanders  at  all  echelons  ot  command.  These  ROE  contrd  the  use  of  force  during  all  military 
(^leratiotts  and  contingencies  short  of  declared  war  or  prolonged  conflict  and.  remain  in  effect  until  specifically  modified  or 
superseded. 

As  currently  written  the  P/SROE  which  are  classified  secret,  are  divided  into  three  sections.  An  unclassified  synopsis  of  the 
three  sections  follows  below. 

aEa.~iiCTI  t  SeitinH  1  onntaiiM  the  actaal  P/SROE  First,  and  most  important^,  it  the  inherent  tight  of  self-defense  in 

terms  of  unit  and  national  self-defense. 

*Unit  aelf-defetme^  is  the  act  of  defending  a  particular  unit  of  US  forces,  or  an  element  thereof,  against  a  hostile  act  or  a 
manifestation  of  hostile  intent  The  need  to  exercise  unit  self-defense  nuqr  arise  in  situations  tanging  fiom  apparently  unrelated, 
localized  violence,  to  terrorist  acts,  low-level  conflicts  and  prolonged  enga^ments. 

“National  seif-defenae*  is  the  act  of  defending  the  US,  US  forces,  and,  in  certain  drcumstances,  US  citizens,  their  property,  or 
US  commercial  assets  from  a  hostile  act  or  hostile  intent  The  need  to  exercise  national  self-defense  may  arise  in  isolated  or 
prolonged  regional  or  global  situations  that  are  often  related  to  international  instability. 

Section  I  then  goes  on  to  define  hostile  act  and  hostile  intent  A  hostile  act  quite  simply,  is  an  attack.  Determining  hostile 
intent  on  the  other  hand,  is  extremely  difficult  because  it  involves  the  use  of  force  in  response  to  a  threat  of  the  imminent  use 
of  force  by  the  other  party.  It  requites  the  soldier  or  the  commander  to  have  a  keen  sense  of  situational  awareness. 

The  use  of  force  in  self-defense  must  always  comply  with  the  traditional  intenuitional  law  concepts  of  necessity  and 
proportionality.  The  necessity  element  is  fulfilled  ^en  the  soldier  or  commander  determines  the  existence  of  a  hostile  act  or 
hostile  intent  Proportionality  then  requires  that  the  soldier  or  commander  use  only  that  amount  of  force  necessary  to  subdue 
the  threat  Section  I  emphasizes  that  the  use  of  force  in  self-defense  is  a  protective,  not  a  punitive  measure. 

Section  I  also  contains  guidance  on  several  other  matters  such  ROE  approval  authorities,  pursuit  of  forces,  operating  with  a 
multi-iMtioiMt  (combined)  force,  and  many  more.  It  also  currently  contains  annexes  for  seaborne,  air,  and  land  forces.  The 
annexes  provide  particularized  guidance  for  those  operating  environments. 

SECilON  IL  Section  II  describes  the  procedures  ity  which  the  P/SROE  contained  in  section  I  may  be  supplemented,  and  also 
contairu  specific  supplemental  ROT  for  use  in  contingency  operations.  A  supplemental  measure  may  be  mandated  by  the  higher 
HQ  ROB  or  requested  by  any  subordinate  command  implementing  the  ROE  Subordinate  commands  may  also  draft  and 
propose  measures  not  alrea<fy  stated  in  Section  II.  This  supplemental  mechanism  is  invaluable  as  it  gives  the  commander,  who 
considers  his  current  ROB  inadeqjate  for  his  mission,  a  means  by  which  he  can  request  adequate  ROE  SUPPLEMENTAL 
ROB  RELATE  ONLY  TO  MISSION,  NOT  TO  SELF-DEFENSE  SUPPLEMENTAL  MEASURES  NEVER  OVERRIDE  THE 


H-4 


RIGHT  AND  OBUGAHON  OP  SELF-DEFENSE 


SectinH  in  k  tlie  itelinMnnil  aectiaa  of  die  P/SROE  The 


lilt  (if  teiHii 


wilhia  the  lecrion  ii 


The  commander  must  uadeistaod  the  leqiiiiemeBts  of  the  P/SROE  prior  to  a  deployment  The 
mOE  BMke  dear  that  the  leqxmiibiliQr  for  emdiing  unit  lelf-defenie  k  *.  .  .  a  matter  of  utmoct  importance  demanding 
judgment  of  command.  All  available  intelligence,  die  status  of  intemational  relationshipa,  the  ie(]uirements  of 
intematioaal  law,  the  ponible  need  for  a  political  dedrion,  and  the  potential  consequences  for  the  US  must  be  careful^  weighed.* 
In  order  to  infom  the  commander  of  these  responsfoilities,  the  JA  should  obtain  a  copy  of  the  unified  command’s  P/^OE  from 
Coqps  or  a  higher  command  during  the  planning  process. 

— ir-  ^  n-  As  of  dik  writing,  Mqr  1994,  the  P/SROE  are  undergoing  a  five  year  review.  While  nradificadons  are 

being  made  to  the  document  as  part  ot  thk  inter^ervice  review,  the  substantive  concepts  and  procedures  dkeussed  above  should 
not  be  significant^  affected  by  the  review.  One  change  that  k  quite  certain  k  the  change  of  the  name  of  the  document  to 
*Standing  ROE*  (SROE),  a  which  reflects  the  reality  of  their  present  use.  Additionally,  the  SROE  will  amtain  a  more 

comprelwnaive  Votcet  annex  to  section  L  stronger  laii^ge  concerning  the  exercise  of  the  right  of  self-defense,  and  dearer 
guidance  on  the  effect  of  the  Su{q>lemental  Measures.  Section  1  (tf  the  SROE  nuqr  be  unclassified. 


ROE  FOR  EXrattTRRR 

Exercise  ROE  serve  two  purposes.  The  first  k  to  provide  guidance  to  US  troops  concerning  use  of  force  during  the  conduct 
of  the  exercise.  These  ROE  are  essentially  designed  for  combat  operations,  but  have  been  tailored  to  the  exercise  enviroiunent 
The  second  purpose  of  exercise  ROE  k  to  structure  a  US  response  to  an  actual  threat  that  may  arise  during  the  conduct  of  the 
exercise.  W^e  the  potential  for  such  a  threat  k  generally  low,  the  possibility  of  unfiriendfy  contact  may  exist  The  JA  must 
ensure  that  exercise  ROE  address  both  situations. 

Key  Areas  of  Omeexn  in  Drafting  Iktrcke  ROB 

Host  Nation  fHNl  Secnrftr.  Drafters  of  exercise  ROE  should  begin  with  the  premise  that  the  HN  will  provide  security  for  US 
forces.  However,  thk  premise  may  be  affected  by  the  intemational  agreements  in  effect  between  the  US  and  the  HN. 
Accordingly,  JAs  should  oxmlinate  exercise  ROE  with  higher  HQ.  to  indude  the  responsible  Unified  Command 

live  Ammunition,  Specify  whkh  dements  of  the  deploying  forces  (if  ary)  will  carry  live  ammunition.  State  where  thk 
ammunition  will  be  carried  (e.g.,  *Maggmnes  will  be  placed  in  ammunition  pouches')  and  whether  loaded  magazines  will  be  placed 
in  the  weapons. 

Deadlr  Force.  Specify  when,  and  under  what  dreumstanevi,  soldiers  are  authorized  to  use  deadly  force.  Any  soldier  can  be 
detailed  to  guard  duty,  but  onfy  certain  facilities  will  be  important  enough  to  defend  with  deadly  force.  These  should  be  dearly 
identified  for  guard  personnel 

WaiwiBK  Shorn  The  means  of  challenging  and  engaging  intruders  must  be  dear.  The  ROE  should  indicate  whether  warning 
shots  will  be  fired,  and,  if  so,  how  many  and  what  the  aiming  point  should  be.  If  used,  warning  shots  require  extensive  training. 

Tmnsitioa  ftcan  Pryrimf.  to  Combat  ROE  ROE  must  contain  a  device  for  triggering  the  transition  from  a  peacetime  to  a 
wartime  environment  ^ 

A  commander  must  be  capable  of  alerting  bk  troops  to  a  changed  environment  and  have  guidance  in  place  to  effect  the  use  of 
force.  An  example  of  a  ROE  transition  device  k  contained  in  the  Exercise  ROE  in  effect  for  the  101st  Airborne  Division  (Air 
Assault).  These  ROE  set  forth  guidance  for  three  different  threat  levels:  GREEN  (when  no  credible  threat  of  attack  against  US 
or  HN  personnel  exkts),  AMBER  (when  a  credible  threat  to  US  forces  exkts)  and  RED  (when  US  forces  actually  have  been 
attacked  or  the  commander  spedfically  proclaims  a  RED  threat  level).  Thk  transitioning  device  k  easily  memorized  by  soldiers 
and  serves  to  alert  them  to  changes  in  the  threat  level. 

SELECTED  SAMPLE  ROE  AND  SAMPLE  ROE  POCKET  CARDS 


DESERT  SHIELD  ROE 


THESE  ARB  PEACBI1ME  RULES  OP  ENGAGEMENT.  NOTHING  IN  THESE  RULES  UMDS  THE  RIGHTS  OP 
INDIVIDUAL  SOLDIERS  TO  DEPEND  THEMSELVES  OR  THE  RIGHTS  AND  RESPONSmiUTIES  OP  LEADERS  TO 
DEPEND  THEIR  UNTTSL 


^  One  of  the  spedfic  criticisms  of  the  Long  Commission  ronceming  the  ROB  for  the  Battalion  Landing  Team  in  Beirut  was  that, 
although  the  nature  of  the  threat  facing  the  Team  changed  from  one  where  conflict  was  not  anticipated  to  one  where  conflict  was 
imminent,  the  ROE  were  not  modified  to  meet  these  changing  circumstances. 
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A.  You  tOMf  not  ocMiduct  offensive  milituy  operations  (raids,  ambushes,  etc). 

B. Yott  may  use  force  in  self-defense  in  response  to  attadcs  or  threats  of  imminent  attack  against  US  or  host  nation  forces, 
dtoens,  proper^,  or  commercial  assets 

CYou  are  not  permitted  to  enter  the  land,  sea,  or  airspace  of  other  eountries-besides  the  host  nation. 

D. If  you  inadvertent  enter  territorial  land,  sea,  or  ainpace  of  another  country,  you  m^  use  force  in  self-defense  to  witiidraw. 

E. YOU  may  not  seizB  properly  of  others  to  accomplish  your  mission  in  peacetime. 

F.  Proper  contracting  processes  must  be  followed  to  obtain  suj^es  and  other  items  necessary  to  accomplish  the  mission. 

G. Tr^  all  persons  and  properQr  with  reflect  and  digniqr.  Rmember  we  are  at  peace. 

REMEMBER 

1.  WE  ARE  NOT  AT  WAR. 

2.  THESE  RULES  ARE  IN  EFFECT  UNLESS  HOSITLITIES  BEGIN. 

3.  KNOW  THE  WARTIME  ROE  AND  FOLLOW  ITIEM  IF  HOSnUTIES  BEGIN. 

DESERT  SHIELD/STORM 

SPECIAL  OPERATIONS  FORCES  RULES  OF  ENGAGEMENT 
IN  IRAQ 

NOTHING  IN  THESE  ROE  LIMTIS  YOUR  RIGHT  TO  TAKE  APPROPRIATE  ACnON  IN  SELP-DEICNSE! 

THE  FORCES  OF  IRAQ  HAVE  BEEN  DECLARED  HOSTILE  AND  MAY  BE  ATTACKED.  THIS  INO.UDES  ALL  IRAQI 

MIUTARY  PERSONNEL  AND  VEHICLES  TRANSPORTING  THE  ENEMY  OR  THEIR  SUPPLIES. 

A. Do  not  attack  civilians  unless  th^  commit  a  hostile  act  or  it  is  dear  thqr  are  about  to  commit  a  hostile  act  against  SOF.  If  a 
civilian  does  nothing,  they  are  no  threat  and  may  not  be  attacked. 

B.  Don’t  fire  into  civilian  ptqralated  areas  or  buildings  which  are  not  being  defended  or  being  used  for  military  purposes. 

C  Treat  all  civilians  and  their  property  with  respect  and  dignity.  You  may  use  enemy  public  property  for  military  purposes,  but 
yra  may  not  use  enemy  private  property  without  your  commander’s  permission.  If  private  property  is  used,  a  receipt  must  be 
given. 

D.Treat  all  prisoners  humanely  and  with  respect  and  dignity. 

E  Do  not  engage  aityone  who  has  surrendered,  is  out  of  battle  due  to  sickness  or  wounds,  is  shipwrecked,  or  is  an  aircraft  crew 
member  descending  by  parachute  from  a  disabled  aircraft 

F.  Should  a  civilian  come  across  SOF  during  a  reconnaissance  mission,  the  civilian  may  not  be  attacked  unless  they  commit  a 
hostile  act  or  show  hostile  intent 

G. CSvilians  nuty  be  detained  tty  SOP  for  their  own  safety  and  the  safety  of  SOP,  however,  they  must  be  given  the  same 
treatment  as  EPWs.  If  necessary  they  may  be  restrained  and  left  in  an  area  where  they  will  be  found  or  eventually  escape. 

H. Use  only  the  minimum  force  required  to  regain  custody  of  any  detainees  attempting  to  escape.  Deadly  force  may  only  be 
used  in  self  defense  to  a  hostile  act  or  clear  display  of  hostile  intent 

L  SOP  are  not  required  to  wear  a  particular  uniform  and  may  use  legitimate  ruses  such  as  wearing  the  enemy  >  uniform  to 
infiltrate  the  enenty’s  lines.  During  actual  combat  however,  SOP  must  wear  their  own  uniform  to  distinguish  them  as 
combatants. 

J.  ROE  aimex  to  the  OPLAN  provides  mote  detail.  Conflicts  between  this  card  and  the  OPLAN  should  be  rtsolved  in  the  favor 
of  the  OPLAN. 

REMEMBER: 

I.  ATTACK  ONLY  COMBATANTS. 

2.  ATTACK  ONLY  MUJTARY  TARGETS. 

3.  SPARE  CIVILIAN  PERSONS  AND  OBJECTS. 

4.  RESTRICT  LETHAL  FORCE  TO  WHAT  YOUR  MISSION  REQUIRES. 

DESERT  STORM 
RULES  OF  ENGAGEMENT 

ALL  ENEMY  MILITARY  PERSONNEL  AND  VEHICLES  TRANSPORUNG  THE  ENEMY  OR  THEIR  SUPPLIES  MAY  BE 

ENGAGED  SUBJECT  TO  THE  FOLLOWING  RESTRICnONS: 

A  Do  not  en^ge  anyone  who  has  surrendered,  is  out  of  battle  due  to  sickne'^  or  wounds,  is  shipwrecked,  or  is  an  aircrew 
member  descending  by  parachute  from  a  disabled  aircraft. 

B.  Avoid  harming  civilians  unless  necessary  to  save  US  lives.  Do  not  fire  into  civilian  populated  areas  or  buildings  which  are  not 
defended  or  being  used  for  military  purposes. 

C  Hospitals,  churches,  shrines,  schools,  museums,  national  monument,  and  any  other  historical  or  cultural  sites  will  not  be 
engaged  except  in  self-defense. 

D.  Hospitals  will  be  given  special  protection.  Do  not  engage  hospitals  unless  the  enemy  uses  the  hospital  to  commit  acts  harmful 
to  US  forces,  and  then  only  after  giving  a  warning  and  allowing  a  reasonable  time  to  expire  before  engaging,  if  the  tactical 
situation  permits. 

E.  Bootty  traps  may  be  used  to  protect  friendly  positions  or  to  impede  the  progress  of  enemy  forces.  They  may  not  be  used  on 
civilian  personal  pre^rty.  They  will  be  recovered  or  destroyed  when  the  military  necessity  for  their  use  no  longer  exists. 

F.  Looting  and  the  taking  of  war  trophies  ate  prohibited. 

G.  Avoid  harming  civilian  property  unless  necessary  to  save  US  lives.  Do  not  attack  traditional  civilian  objects,  such  as  houses, 
unless  they  are  being  used  by  the  enemy  for  military  purposes  and  neutralization  assists  in  mission  accompi  shment. 

H. Treat  all  civilians  and  their  property  with  respect  and  dignity.  Before  using  privately  owned  property,  check  to  see  if  publicly 
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omied  prcycity  can  substitute.  No  requisitioning  of  civilian  proper^,  including  vehicles,  without  pennission  of  a  company  level 
commander  and  without  giving  a  receipt  If  an  ordering  officer  can  contract  the  property,  then  do  not  requisition  it 
L  Treat  aU  prisoners  humai^  and  with  respect  and  dig^ty. 

J.  ROE  Annex  to  the  OPLAN  provides  more  detail  Conflicts  between  this  card  and  the  OPLAN  should  be  resolved  in  favor  of 
Am  OPLAN. 


REMEMBER 

1.  nOHr  ONLY  COMBATANTS. 

Z  ATTACK  ONLY  MUJTARY  TARGETS. 

3.  SPARE  CIVILIAN  PERSONS  AND  OBJECTS. 

4.  RESTRICT  DESIEUCnON  TO  WHAT  YOUR  MISSION  REQUIRES. 


PANAMA 

SECURTTV  INSTRUCTIONS 
(Operatitm  NIMROD  DANCER,  19S9  [Show  of  Force]) 

NOTHING  IN  THESE  RULES  NEGATES  IN  ANY  WAY  YOUR  RIGHT  TO  TAKE  ALL  NECESSARY  AND 
APPROPRIATE  ACnONS  FOR  YOUR  PERSONAL  SELF-DEFENSE  AND  FOR  THE  DEFENSE  OF  YOUR  UNIT. 

Riif  Jts  wnp  iRAnppR 

1.  A  COMMANDER  WILL  TAKE  ALL  STEPS  NECESSARY  AND  APPROPRIATE  FOR  HIS/HER  UNITS  SELF 
DEFENSE. 

2.  USE  ONLY  THE  MINIMUM  FORCE  NECESSARY  TO  CONTROL  THE  SITUATION. 

3.  IF  POSSIBLE  WHEN  RETURNING  FIRE,  USE  SELECTED  MARKSMEN. 

4.  WITHOUT  ENDANGERING  YOUR  UNIT  OR  RISKING  THE  SUCCESS  OF  THE  NflSSION,  TAKE  MEASURES  TO 
MINIMIZE  RISK  TO  CIVILIANS. 

5.  RIOT  CONTROL  AGENTS  MAY  ONLY  BE  USED  WHEN  AUTHORIZED  BY  THE  DIVISION  COMMANDER  OR  HIS 
DESIGNATED  REPRESENTATIVE 

6.  UPON  CEASE  FIRE  TAKE  NECESSARY  MEASURES  TO  MAINTAIN  CONTROL  AND  TO  ASSIST  ANY  INJURED. 

MUFS  BOB  ivniviDUALS 

1.  IF  FIRED  UPON.  FIRE  BACK  IF  NECESSARY  IN  SELF-DEFENSE 

1  IF  IT  REASONABLY  APPEARS  THAT  YOU  ARE  ABOUT  TO  BE  FIRED  UPON,  FERE  IF  NECESSARY  IN  SELF- 
DEFENSE 

3.  WHEN  RETURNING  FIRE  AIM  DIRECTLY  AT  ITS  SOURCE  DO  NOT  SPRAY  YOUR  FIRE  INTO  A  GENERAL 
AREA. 

4.  CEASE  FIRING  WHEN  THE  THREAT  IS  OVER 

5.  ALLOW  ANYONE  TRYING  TO  SURRENDER  TO  DO  SO. 

6.  TREAT  INNOCENT  CIVILIANS  WITH  RESPECT. 

THRBR  INTHRRELATHD  LEGAL  PRINCIPLES  APPLY  TO  ALL  OPERATIONS. 

1.  MEITARy  NECESSITY:  MEASURES  WHICH  ARE  NOT  OTHERWISE  FORBIDDEN  BY  INTERNATIONAL  LAW  ARE 
JUSTIFIED  WHEN  NECESSARY  TO  SECURE  THE  COMPLETE  SUBMISSION  OF  THE  ENEMY  AS  SOON  AS 
POSSEBLR  MnJTARY  NECESSITY  DOES  NOT  JUSTIFY  ANY  OF  THE  MEASURES  EXPRESSLY  PROHIBITED  BY 
THE  LAW  OF  WAR 

Z  PROPORTICmAUrrY:  THE  APPLICATION  OF  COMBAT  POWER  AND  RESULTING  DESTRUCTION  OF  LIFE  AND 
PROPERTY  SHOULD  NOT  BE  DISPROPORTIONATE  TO  THE  MILITARY  ADVANTAGE  GAINED  THEREBY. 

3.  AVOIDANCE  OF  UNNECESSARY  SUFFERING;  DESTRUCTION  OR  INJURY  TO  PERSONS  OR  PROPERTY  IS 
PROHmrTED  UNLESS  NECESSARY  TO  GAIN  SOME  MILITARY  ADVANTAGE  AGAINST  THE  ENEMY.  WHERE 
MUJTARY  NECESSITY  DICTATES  THE  ENGAGEMENT  OF  A  TARGET,  WEAPONS  WILL  BE  EMPLOYED  IN  SUCH 
A  MANNER  AS  TO  MINIMIZE  COLLATERAL  DAMAGE  TO  THE  EXTENT  PRACHCAL,  BUT  IN  NO  EVENT  WILL 
MINIMIZATION  TAKE  PRECEDENCE  OVER  U.S.  LIVES. 

UNDER  THE  LAWS  OP  WAR  YOU  MUST. 

-  TREAT  CAPTIVES  AND  DETAINEES  HUMANELY. 

-  RESPECT  CIVILIANS  AND  THEIR  PROPERTY. 

-  AVOID  FORBIDDEN  TARGETS,  TACTICS,  AND  TECHNIQUES. 

-  PREVENT  AND  REPORT  TO  YOUR  SUPERIOR(S)  ANY  CRIME  COMMITTED  UNDER  THE  LAWS  OF  WAR. 
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LOS  ANGELES  CIVIL  DISTURBANCE  ROE  (1992) 

JOINT  TASK  FORCE,  I-A. 

A.  BVEgy  SBKVICBMAN  HAS  THE  RIGHT  UNDER  LAW  TO  USE  REASONABLE  AND  NECESSARY 
PCHtCB  TO  DETOND  HIMSELF  AGAINST  VIOLENT  AND  DANGBROUS  PERSONAL  ATTACK.  THE  UMTCAHONS 
npsratmun  BELOW  ARB  NOT  INTENDED  TO  INFRINGE  THIS  RIGHT,  BUT  TO  PREVENT  THE  INDISCRIMINATE 
USBOFPtMtCE. 

&  FORCE  WILL  NEVER  BE  USED  UNLESS  NECESSARY,  AND  THEN  ONLY  THE  MINIMUM  FORCE  NECESSARY 
WELL  BE  USED. 

(1)  USB  NC»H»ADLY  FORCE  TO: 

(A)  CONTROL  THE  DISTURBANCE. 

m  PREVENT  aOMBSL  _ 

(Q  apprehend  OR  DETAIN  PERSONS  WHO  HAVE  OOMMTTTBD  CRIMES, 

USB  DBAIH.Y  FORCE  ONLY  WHEN 

(A)  LESSER  MEANS  OP  FORCE  EXHAUSTED  OR  UNAVAILABLE;  AND 

^  RISK  OF  DEATH  OR  SERIOUS  BODILY  HARM  TO  INNOCENT  PERSONS  IS  NOT  SK^OFICANILY 
INOtEASED  BY  THE  USE;  AND 

(Q  PURPOSE  OT  USB 

1  .  SELEDEFENSE  TO  AVOID  DEATH  OR  SBRIOIB  BODILY  HARI^ 

2  .  FREVENnON  OF  dOME  INVOLVING  DEATH  OR  SERIOUS  BODILY  HARI^ 

3  -  PREVENTION  OP  DESTRUCnON  OP  PUBLIC  UIUJIIBS  WHICH  HAVE  BEEN  DETERMINED  VITAL 

BY  THE  TP  COMMANDER. 

4  >  DEIENnON  OR  PREVENHON  OP  ESCAPE  OP  PERSONS  WHO  PRESENT  A  CLEAR  THREAT  OP 

LOSS  OP  LIFE 

(9  WHEN  POSSIBLE,  THE  USB  OF  DEADLY  FORCE  SHOULD  BE  PRECEDED  BY  A  CLEAR  WARNING  THAT 
SUCH  FORCE  B  CONTEMPLATED  OR  IMMINENT. 

WARNING  SHOTS  WILL  NOT  BE  USED. 

(5)  WHEN  FIRING,  910TS  WILL  BE  AIMED  TO  WOUND,  IF  POSSIBLE,  RATHER  THAN  KILL. 

(ti)  WEAPONS  WILL  NOT  BE  FIRED  ON  AUTOMATIC 

C7)  WHEN  POSSIBLE  let  CIVILIAN  FOUCB  ARREST  LAWBREAKERS 

CQ  ALLOW  PROPERLY  IDENTIFIED  NEWS  REPORTERS  FREEDOM  OF  MOVEMENT,  SO  LONG  AS  THEY  DO 
NOT  INTERFERE  WITH  YOUR  MISSION 

(9)  DO  NOT  TALK  ABOUT  THIS  OPERATION  OR  PASS  ON  INFORMATION  OR  RUMORS  ABOUT  IT  TO 
UNAUTHORIZED  PERSONS;  REFER  THEM  TO  YOUR  COMMANDER 

(10)  JTP  COMMANDER  WITHHOLDS  AUTHORITY  FOR  USB  OF  RIOT  CONIROL  AGENTS  AND  SNIPER 
TEAMS. 

C  ARMING  ORDERS 

ARMING  BAYONET  AMMUNIHON 


ORDER 

SCVBBARD 

BAYONET  PISTOL 

BATON  MAG/CHAMBER 

CNTRL 

AO-1 

SUNG 

ON  BELT 

SCABBARD 

HOLSTER 

BELT 

IN  POUCH/EMPTY 

OIC/NCOIC 

AO-2 

PORT 

ON  BELT 

SCABBARD 

HOLSTER 

BELT 

IN  POUCH/EMPTY 

OIC/NCOIC 

A0.3 

SUNG 

ON  BELT 

FIXED 

HOLSTER 

HAND 

IN  POUCH/EMPTY 

OIC/NCOIC 

AO^ 

PORT 

ON  BELT 

FIXED 

HOLSTER 

HAND 

IN  POUCH/EMPTY 

OIC/NCOIC 

AO-5 

PORT 

ON  BELT 

FIXED 

HOLSTER 

HAND 

IN  WEAPON/EMFTY 

OIC/NCOIC 

AO-6 

PORT 

ON  BELT 

nXED 

IN  HAND 

BELT 

IN  WEAPON/  OIC 

LOCKED/LOADED 

(Nt/TE;  the  above  ROE  utilized  by  JTF  LA  were  adapted  from  the  generic  ROE  contained  in  the  Army’s  GARDEN  PLOT 
CIVIL  DISTURBANCE  PLAN,  and  modified  slightly  based  upon  input  from  Dep’t  of  the  Army  (7th  ID),  QNCFOR  and  the 
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UNOSOM  n  (SOMALIA)  ROB 
1993 

1.  UNOSOM  PERSONNEL  MAY  USE  DEADLY  FORCE: 

a.  To  defend  themieives,  other  UN  petsoonel,  or  persons  and  areas  under  their  protection  against  hostile  acts  or  hostile  intent 

b.  To  insist  attempts  by  foicefiil  means  to  prevent  the  Force  Eom  discharging  its  duties. 

2.  CHALLENGING: 

a.  Whenever  practkable,  a  challenge  should  be  given  before  uang  deadly  force. 

b.  Challenging  is  done  by: 

(1)  Shouting  in  English:  ‘UN.  STOP  OR  I  WILL  FIRE,'  or 

(2)  Shooting  in  Somali:  *UN,  KA  HANAGA  JOOGA  AMA  WAA  GUBAN,’  or 

(3)  Fbing  wanting  shots  in  the  air. 

3.  PRINCIPLES  FOR  USB  OP  FORCE: 

When  it  becomes  necessar;'  to  use  force,  the  foUowing  principles  apply: 

a.  Action  which  may  leasot-nbly  be  eapected  to  cause  excessive  collateral  damage  is  pioh'bited. 

b.  Reprisals  are  forbidden. 

c.  Minimum  force  is  to  be  used  at  all  times. 

4.  SPECIFIC  RULES: 

a.  UNOSOM  Forces  may  use  deadly  force  in  le^xinse  to  a  hostile  act  or  when  there  is  clear  evidence  of  hostile  intent 

b.  Crew-served  weapons  are  considered  a  threat  to  UNOSOM  Forces  and  the  relief  effoit  whether  or  not  the  crew 
demonstrates  hostile  intent  Commanders  are  authorized  to  use  all  necessary  force  to  confiscate  and  demilitarize  crew-served 
weapons  in  their  area  of  operations. 

c.  Within  those  areas  umler  the  control  of  UNOSOM  Forces,  armed  individuals  nuqr  be  considered  a  threat  to  UNOSOM  and 
the  relief  effort  whether  or  not  the  individual  demonstrates  hostile  intent  Commanders  are  authorized  to  use  all  necessary  force 
to  duarm  and  demilitarize  groups  or  individuals  in  those  areas  under  the  control  of  UNOSOM.  Absent  a  hostile  or  criminal  act 
individuals  and  associated  vehicles  will  be  released  after  any  weapons  are  removed/demilitarized. 

d.  If  UNOSOM  Forces  are  attacked  or  threatened  by  unarmed  hostile  elements,  mobs,  and/or  rioters,  UNOSOM  Forces  are 
authorized  to  employ  reasonable  minimum  force  to  repel  the  attacks  or  threats.  UNOSOM  Forces  may  also  employ  the  following 
pwxedurea:  verbal  warnings  to  demonstrators,  shows  of  force  including  use  of  riot  control  tormations,  and  wanting  shots. 

e.  UNATTENDED  MEANS  OF  FORCE:  Uiuttended  means  of  force,  including  booby  traps,  mines,  and  trip  guns,  are  not 
authorized. 

f.  DETENTION  OF  PERSONNEL:  Personnel  who  interfere  with  the  accomplishment  of  the  mission  or  who  otherwise  use  or 
thieatra  dea^  force  against  L'NOSOM,  UN,  or  relief  materials,  distribution  sites,  or  convoys  may  be  detained.  Persons  who 
commit  cntninal  acts  in  areas  uader  the  control  of  UN  Forces  may  likewise  be  detained.  Detained  personnel  will  be  evacuated  to 
a  designated  location  for  turnover  to  military  police. 

5.  DEFINTnONS: 

a.  SELF-DEFENSE  Action  to  protect  oneself  or  one’s  unit  against  a  hostile  act  or  hostile  intent 

b.  HOSTILE  ACT.  The  use  of  force  against  UNOSOM  personnel  or  mission-essential  property,  or  against  personnel  in  an 
area  underJ^OSOM  responsibility. 

c.  HOSTILE  INTENT.  The  threat  of  imminent  use  of  force  against  UNOSOM  Forces  or  other  persons  in  those  areas  under 
the  control  of  UNOSOM. 

d.  MINIMUM  FORCE  The  minimum  authorized  degree  of  force  which  is  necessary,  reasonable,  and  lawful  in  the 
circumstances. 

6.  Only  the  Force  Commander,  UNOSOM,  may  approve  changes  to  these  ROE 

HAITIAN  ASSISTANCE  GROUP  ROE 
October  1993  (Proposed) 

The  following  ROE  will  control  the  use  of  force  during  this  operation  and  remain  in  effect  until  specifically  modified  or 
superseded.  These  ROE  will  apply  to  all  UN  Forces  in  Haiti.  The  ROE  do  not  limit  an  individual’s  right  of  self-defense  or  a 
leader’s  obligation  to  conduct  unit  self-defense. 

1.  The  following  specific  rules  apply; 

a.  No  forces  are  declared  hostile. 

b.  Offensive  military  operations  (raids,  assaults,  ambushes,  etc.)  are  not  authorized.  UN  Forces  are  authorized  to  conduct 
security  patrols  of  UN  installations  and  facilities. 

c.  TTie  authorities  of  Haiti  are  responsible  for  the  protection  of  UN  Forces  in  Haiti  against  civil  disturbances  and  similar 
^^t****-  Haitian  forces  are  unable  or  unwilling  to  provide  the  necessary  protection  to  UN  Forces,  then  the  following  measures 
are  authorized: 

(1)  UN  Forces  must  use  the  minimum  amount  of  force  which  will  provide  protection. 

(2)  Use  of  deadly  force  is  authorized  only  when  there  is  an  immediate  threat  to  the  life  of  UN  personnel,  US  or  other 
personnel  serving  with  JTF  He  ti,  and  when  no  lesser  degree  of  force  is  adequate  to  counter  the  threat. 

(3)  Use  of  deadly  force  is  not  authorized  to  protect  property. 
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(4)  UN  pemmnel  miict  issue  a  vocal  warning  if  the  situation  pennits,  before  resorting  to  aimed  fire. 

(5)  UN  personnel  nuqr  fire  weapons  without  prior  warning  onfy  if  UN  personnel,  or  US  or  other  pewnnel  serving  with 
JTP  Haiti  are  subject  to  a  hostile  act  or  when  there  is  dear  evidence  of  hostile  intent  Hostile  act  and  hostile  intent  ate  ^fined 
as  the  use,  or  threat  of  imminent  use,  of  force  against  UN,  US  or  other  personnel  serving  with  JTP  Haiti.  Stop  firing  as  soon 
as  the  situatioo  permits. 

d.  UN  re^onse  to  hostile  acts  direct^  thueatening  death  or  serious  injury  to  UN  Forces  will  be  rapid,  decisive,  and  directed  at 
the  source  of  the  threat,  using  only  the  miiiimmn  amount  of  force  necessary  to  eliminate  the  threat 

e.  Oeographical  restraints:  UN  Ftirces  are  not  authorized  to  enter  the  territorial  land,  air,  or  waters  of  neighboring  countries 
without  tile  prior  approval  of  tiie  UN. 

f.  Equipment  and  munitions:  Use  of  riot  control  agents  is  not  authorized  without  the  prior  approval  of  the  UN. 

g.  Relations  with  civilians: 

(1)  Treat  aU  civilians  with  reqiect  -  digniqr. 

UN  Forces  are  authorized  to  detain,  using  the  minimum  force  necessary,  aiqr  person  posing  a  threat  to  the  security 
of  UN  personnel,  US  or  other  personnel  serving  with  JTP  Haiti,  or  JTP  equipment,  or  pnqier^. 

(3)  UN  Forces  shall  release  all  detained  Haitians  to  the  custody  of  the  haitian  authorities  as  soon  as  practicable. 

h.  Relations  with  military  or  civilian  authorities: 

(1)  UN  Forces  will  use  the  fninimutii  force  necessary  to  resist  attempts  by  Haitian  military  or  civilian  authorities  to  take 
them  into  custody  or  disarm  them. 

(2)  UN  and  associated  US  personnel  are  authorized  to  carry  issued  indi-idual  weapons  for  which  they  are  qualified. 
CXTP  Haiti  will  have  authority  for  tte  control  and  dityMsition  of  assigned  indivik.  'al  weapons. 

L  Property  encountered  in  the  area  of  operations: 

(1)  UN  Forces  are  not  authorized  to  use  private  property  provided  or  purchased  without  the  approval  of  the  UN 
authorities. 

(2)  UN  Forces  are  authorized  to  use  private  property  provided  or  purchased  as  a  result  of  contracting  or  procurement. 

(3)  UN  Forces  are  not  authorized  to  use  the  public  property  of  Haiti  for  UN  business  without  the  approval  of  the 
senior  UN  representative  in  Haiti. 

j.  Tenqtorary  refuge  and  diplomatic  protection: 

(1)  Do  not  enter,  engage,  or  search  diplomatic  residences,  facilities,  or  personnel  without  the  prior  approval  of  the  UN 
Security  CoundL 

(2)  UN  Forces  are  not  authorized  to  grant  political  asylum.  Temporary  refuge  will  be  granted  only  if  necessary  to 
protect  human  life. 

k.  Violations  of  the  ROE: 

(1)  Report,  through  command  channels  to  the  senior  UN  representative  in  Haiti,  all  violations,  or  allegations  of 
violatios^  by  W  Forces  ^  the  ROE,  simultaneous  copies  to  USCSNCLANT  J33/J02L. 

(2)  Preserve  all  evidence  of  violations,  or  allegations  of  violations,  of  the  ROE 

l.  Nothing  in  these  rules  negates  a  commander’s  obligation  to  take  all  necessary  and  appropriate  action  for  his  unit’s  self- 
defense. 

nLCommandetB  will  take  whatever  actions  they  deem  necessary  to  protect  their  'orces  if  they  are  endangered. 
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TABI 

INIHRNAaiONAL  LAW  CONSIDERATIONS  IN  THE  ACOUISmON  OP  SUPPLIES  AND  ffiRVICBS 

- BOHna  imm!amSitA!H6Ys - 

We  cannot  tefy  onfy  on  the  ptindplea  of  international  law  for  the  acqumtion  of  supplies  and  services  to  support  miiitaiy 
operations.  IJmitatioiis  under  international  law  make  it  imperative  that  we  normalljr  acquire  supplies  and  services  using  U.S. 
acquisition  laws  (see  TAB  K).  Nevertheless,  battlefield  acquisition  techniques  (con&cat^  seizure,  and  requisition)  may  prove  a 
valuable  means  of  supporting  some  of  the  needs  of  a  deplojied  force  when  active  combat  or  actual  occupation  ot  hostile  territory 
occurs. 


U-S-  and  ObUnatinM  Under  foteniationai  Law  Hriatine  to  Battlefield  Proenremeat  of  GooiLl 

The  law  of  land  warfiue  regulates  the  taking  and  use  of  property  by  military  forces.  The  tights  and  obligations  of  military 
forces  vary  depending  on  the  owmaship  of  the  property,  the  ty^  of  property,  and  whether  the  taUng  occurs  on  the  battlefield  or 
under  miUtary  occiqmtion.  Certain  categories  of  piryerty  ate  completely  protected  fmn  military  action  (e.g.,  historic  monuments, 
museums,  and  scientific,  artistic,  and  cultural  institutioos). 

Amnirilinn  of  Bnea«y  in  Combat: 

Confiscation  is  the  permanent  taking  or  destruction  of  enemy  public  Pionertv  found  on  the  battlefield.  HR  (Hague  Conv. 
Annex  Reg.),  art  23,  para.  HR,  art  53;  Reid  Manual  27-10,  Law  Land  Warfare,  paras.  59  393-424  (July  1956)  (hereinafter 
FM).  When  required  by  military  necessity,  confiscated  ptoperqr  becomes  the  property  of  the  capturing  state.  The  concept 
state  ownership  indudes  the  requirement  to  preserve  prop^.  Confiscation  is  a  taking  without  compensation  to  the  owner. 

Thus,  a  commander  may  acquire  the  supplies  of  an  ettetny  armed  force  and  its  government  Public  buildings  may  also  be  used 
for  military  purposes.  When  military  necessiqr  requires  it,  if  ownership  is  not  known,  a  commander  may  treat  the  property  as 
public  properqr  until  ownership  is  determined. 

Seizure  is  the  temporary  taking  of  private  property.  When  the  use  of  private  teal  ptoperQr  on  the  battlefield  is  requited  by 
military  necessiqr,  military  forces  may  temporarily  use  it  without  compensation.  (Use  of  private  read  proper^  is  discoura^;  try 
to  use  public  retd  property  [firehouses  make  excellent  CPs].  Anything  other  than  a  transient  use  of  private  real  property  will 
require  a  lease  [typicsity  retroactive]  concluded  by  the  Cor{M  of  Engineers.)  Private  personal  property,  if  taken,  must-be  returned 
when  no  loager  required,  or  else  the  user  must  compensate  the  owner.  art  53;  FM  2740,  para.  406-10.  Bsamples  of 
property  which  might  be  seized  include  arms  and  ammunition  in  contractor  factories;  radio,  T.V.,  and  other  communication 
equipm«t  and  fadlities;  construction  equipment;  privately  owned  vehicles,  aircraft,  ships,  etc. 

To  the  maximum  extent  possible,  avoid  seizing  private  property.  Use  enenty  public  (government  or  military)  property 
instead.  If  private  property  must  be  seized,  give  a  receipt  for  the  property,  if  possible,  aird  record  the  condition  of  the  property 
and  the  circumstances  of  seizure.  Units  should  produce  duplicate  forir»  for  thk  purpose,  not  only  to  document  the  seizure,  but 
to  notify  operators  and  logisticians  of  the  availability  of  the  property.  UnitaJikefy  to  seize  property  (typically  airborne  and  light 
units  with  few  organic  vehicles)  should  train  on  seizure,  recordation,  and  reporting  procedures.  Vthicie  seizure  procedures  should 
be  in  the  TACSOP  of  such  units.  Marking  of  seized  vehicles  (with  iqntypaint  or  marker  panels)  s'lould  be  addressed  in  the 
TACSOP  to  minimize  the  likelihood  of  fiatridde. 

Aenuisitinn  of  Enemy  ftooertv  in  Occmiied  Terrilnties, 

An  occupation  is  the  control  of  territory  by  an  invading  army.  HR,  art  42;  FM  27-10,  para.  351.  Public  personal  property 
that  has  some  military  use  may  be  confiscated  without  compensation.  FM  27-10,  para.  403.  The  rccupying  military  force  may 
use  public  real  prop^,  if  it  has  some  military  use  or  is  necessary  to  prosecute  the  war.  FM  27-.0,  para.  401.  However,  no 
ownership  rights  transfer. 

PriMte  property  capable  of  direct  military  use  may  be  seized  and  used  in  the  war  effort.  Users  must  compensate  the 
owner  at  the  end  of  the  war.  FM  27-10,  para.  403. 

DoD  makes  a  distinction  between  those  instances  in  which  a  contractual  obligation  has  arisen  and  those  in  which  the 
private  owner  must  initiate  a  noncontractual  claim  for  compensation.  25  Jan.  90  memo  from  Deputy  General  Counsel 
(Acquisition)  to  ASA  (RDA)  (two  categories  of  claims  set  forth).  The  first  category  irrvolves  products  or  services  acquired  as 
result  of  express  or  implied  in  fact  contract  The  second  category  which  gives  rise  to  potential  compensation  claims  arises  when  a 
gov't  representative  unilaterally  takes  possession  of  the  property.  In  both  cases,  an  owner  may  have  extraordinary  relief  available 
(Pub.  L  85-804).  In  no  case,  however,  is  relief  under  Pub.  L  85-804,  or  under  any  other  contractual  lemecty,  available  to  pay  for 
combat  damage. 

Requisition  is  the  taking  of  priwte  proDertv  needed  to  support  the  occupying  military  force.  Users  must  compensate  the 
owner  as  soon  as  possible.  27-10,  para.  417.  The  command  may  levy  the  occupied  populace  to  support  its  force,  i.e.,  pay  for 
the  requisition.  R^uisition  is  the  right  of  the  occupying  force  to  buy  from  an  unwilling  populace.  Requisitions  apply  to  both 
personal  and  real  property.  It  also  includes  services. 

If  a  lawful  government  invites  U.S.  forces  into  its  territory,  the  territory  is  not  occupied,  and  U.S.  forces  have  no  right  to 
take  property.  The  Host  Nation  may  agree  to  provide  for  some  of  the  needs  of  U.S.  forces  which  cannot  be  met  by  contracting. 
Example:  Saudi  Arabia  in  Operation  DKERT  SHIELD/STORM. 

UA  Rfyhtt  and  OblMBdions  Under  Intematio^  Law  oattlefiehl  Procurement  of  Services. 

The  law  of  war  also  regulates  use  of  PWs  and  the  local  populace  as  a  source  of  services  for  military  forces.  PWs  and 
civilians  may  not  be  compelled  to  perform  services  of  a  military  character  or  purpose. 

Use  of  PWs  as  Source  for  Services  in  Time  of  War. 

PWs  may  be  used  as  a  source  of  labor;  however,  the  work  which  PWs  may  perform  is  very  limited.  Geneva  Conv.  for  the 
Protection  of  PWs  (GPW),  art.  49;  FM  27-10,  para.  125-133.  PWs  may  not  be  used  as  source  of  labor  for  work  of  a  miiitaiy 
character  or  purpose.  GPW,  art.  49;  FM  27-10,  paia.126.  The  regulation  governing  PW  labor  is  AR  190-8,  which  requires  a  legal 
review  (with  copy  to  OTJAG)  of  proposed  PW  labor  in  case  of  doubt  concerning  whether  he  labor  is  authorized  under  the  law 
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of  liar.  Note  ihai  FWs  nuqr  be  used  to  constnict  and  support  (food  pieparatioii,  e.g.)  PW  camps. 

Ur  of  CMiaa  Fcnoos  m  Soane  Cor  Sovion  in  Time  of  Wae. 

CSvfliaii  persons  magr  oot  be  compelled  to  work  unless  they  are  over  18,  and  then  only  on  woric  necessa^  mther  for  the 
needs  of  the  amqr  of  occupation,  for  p^lic  utility  services,  or  tot  the  feeding  sheltering,  clothing,  transportation,  or  health  of  the 
populatioo  of  tile  oociqiied  ooantiy.  Geneva  Conv.  Relative  to  Protection  of  Civilian  Persons  in  Time  War  (GC),  art  SI;  FM 
^•10,  para.  41S424.  Civilians  are  considered  to  be  protected  persons.  Protected  persons  may  not  be  compelled  to  take  part  in 
miUtitiy  operations  against  their  own  country.  GC,  art  SI;  FM  27-10,  para  418. 

Hie  prohibitioB  against  forced  labor  in  milit^  operations  precludes  requisitioning  the  services  of  civilian  persons  upon 
work  direct^  promoting  the  ends  of  war,  such  m  coostnictkm  of  fortifications,  entrenchments,  or  milimiy  airfields;  or 
tranqmrtatioa  of  suppiies/hmmunition  in  the  Area  of  Operations.  There  is  no  prohibition  agunst  their  being  employed 
votnntari^  and  paid  for  this  work.  FM  27-10,  para.  420. 

PiRliHil  OnasMeiattoaa  OB  Use  of  Intematioi^  Lm  Priirinlfn  for  Acmiisition  of  Saimto  and  Services. 

The  uncertainQr  of  them  principles  (confiscation,  seizure,  and  requisition)  as  a  reliabie  source  for  the  acquisition  of  supplies 
and  services  make  tiwm  a  less^referred  means  of  fulfilling  the  requirements  of  U.S.  forces  than  traditional  contracting  methods. 
However,  thcM  principles  do  provide  an  oqiedicnt  complement  to  other  acquisition  techniques  which  should  not  be  overlooked  in 
appropriate  circumstances.  B^ore  using  them  acquisitim  techniques,  however,  consider 

Hie  impact  that  takings  of  private  property  or  forced  labor  inevitably  have  on  the  populace. 

The  difficulty  in  accurately  computing  compenmtion  owed  if  accurate  records  do  not  exist  (units  must  set  up  a  ^em  for 
recording  takings  of  private  property  in  SOPs)  if  battlefield  acquisitions  are  anticipated). 

The  difficulty  of  providing  compensation  under  U.S.  law-there  is  no  simple  way  to  pay. 
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Tab  J 
CLAIMS 


COMBAT  CLAIMS 
Introduction 

Depkiymenli  wherein  the  claimc  procedures  are  invoked  are  usually  deployments  into  a  Low  Intensity  Conflict  (LIQ  environment 
at  the  invitatioa  of  the  Host  Natitm  (HN)-  ^  Invariably,  this  type  of  deployment  has  political  as  well  as  militaiy  ramifications. 

^eet  of  International  Aspeements.  The  impact  of  an  international  agreement  between  the  US  and  the  HN  on  the  claims  opention 
will  most  probably  be  minimal.  Kfost  bilateral  Military  Assistance  Agreements  to  which  the  US  is  a  party  have  no  provisions 
regarding  the  pqnnent  at  claims.  If  a  Status  of  Pbrces  Agreement,  which  addresses  claims  issues,  has  previou^  been  concluded,  it 
nuqr  be  suqiended  in  time  of  armed  conflict^  Moreover,  a  SOFA  provision  covering  claims  may  not  be  applicable  to  "war  damage.’ 
One  option  the  JA  should  investigate,  however,  is  that  of  concluding  an  agreement  between  the  US  and  the  HN  under  which  the 
latter  assumes  the  obligation  of  paying  all  claims  that  result  flom  any  combat  activity.^ 

Noncmnbat  Cla.m«  Arising  on  Conventional  Combat  Deplovmems.  A  basic  principle  found  throughout  the  US  claims  statutes  and 
AR  27-20  is  thrt  damage  resulting  direct^  from  combat  aOivities'  is  not  compen^le.  Fbr  example,  claims  resulting  either  from 
’actkm  by  an  er  fmy*  or  ’directly  or  indirectly  from  an  act  of  the  armed  forces  of  the  United  States  in  combat’  are  not  pq«ble  under 
the  Foreign  Claims  Act^  This  is  not  to  infer,  however,  that  a  SJA  element  deploying  on  a  conventional  combat  operation  will  not 
have  to  be  prepared  to  pay  claims.  To  the  contrary,  all  of  the  types  of  noncombat  elaims  discussed  in  this  Section  may  also  occur 
on  a  combat  operation.  Claims  unrelated  to  combat  activities  will  arise  under  the  Foreign  Claims  Act  and  the  Military  Claims  Act° 
The  same  is  true  of  the  Personnel  daiins  Act,^which  does  allow  compensation  of  proper^  tosses  due  to  enemy  action.  Additionally, 
there  exists  no  prohibition  against  the  payment  of  solatia*  for  injury  or  death  resulting  from  combat  activities,  and  the  expression 
of  sorrow  and  compassion  will  help  maintain  the  support  of  the  populace. 

Riully,  Art  139,  UCMI  claims,* and  real  estate  claims  will  also  arise.  The  JA  must  be  prepared  to  process  all  of  these  claims, 
and  a  Qm  A  Agent  must  be  present  to  make  claims  payments,  preferabty  in  the  local  currency. 

Combat  Claims  Arisina  on  Conventional  rnmbat  Deployments.  As  has  been  stated,  most  combat-related  claims  are  not  compensable. 
However,  the  prohibition  on  payment  of  such  claims  operates  in  direct  contradiction  to  the  principal  goal  of  low  intensity 
cooflict/foreign  internal  defense-obtaining  and  maintaining  the  su{qx»t  of  the  populace. 

Each  of  our  substantial  combat  scenarios  over  the  IM  30  yean  has  been  unique,  the  Gulf  War  in  particular.  The  3  major 
deployments  prior  to  the  Gulf- Vietnam,  Grenada,  and  Panama-provide  a  varied  of  ways  to  deal  with  combat  claims.  The 
(Vietnam),  already  discussed,  is  to  conclude  an  international  agreement  under'whi^  the  HN  assumes  the  responsibility  of  paying  all 
combat-related  diims.  The  second  (Grenada),  is  to  seek  special  legislation  to  allow  for  such  claims  to  be  paid.^°  The  third 


Vtevy:  see  C  lapter  Vm  (Gen.  Claims  Provisions),  JAGINST  5800.7C,  JAGMAN,  3  Oct  90,  and  JAGINCT  5890.1,  Admin 
Processing  snd  Cinsideration  of  Qaims  on  Behalf  of  and  Against  the  US,  17  Jan  91. 

^ATO  SOP, A  Art  XV,  e.e..  provides  that  in  the  event  of  hostilities,  a  party  may  suspend  the  SOFA  by  giving  60  days  notice. 

*rhis  was  done  in  Vietnam.  South  Vietnam  had  responsibility  for  processing  and  paying  all  combat  claims  generated  by  the  US 
and  the  ’Free  World  forces.’ 

^fined  as  ’Activities  resulting  directly  or  indirectly  from  action  by  the  enemy,  or  by  the  US  Armed  Forces  engaged  in,  or  in 
immediate  preparation  for,  impending  armed  conflict 

*10  use  2734.  See  generally.  Chapter  10,  AR  27-20  and  Chapter  7,  DA  Pam  27-162. 

*  10  use  2733  as  amended.  See  generally.  Chapter  3,  AR  27-20  and  portions  of  Chapter  4,  DA  Pam  27-162 

^31  use  3721.  See  generally.  Chapter  11,  AR  27-20  and  Chapter  2,  DA  Pam  27-162. 

*See,  Paragraph  on  Solatia  Payments  on  page  L-7. 

*  10  use  939.  See  generally.  Chapter  9,  AR  27-20  and  Chapter  10,  DA  Pam  27-162. 

^*At  the  conclusioo  of  combat  on  Grenada,  it  quickly  became  apparent  that,  in  order  to  maintain  the  support  of  the  Grenadian 
citizens,  the  US  could  not  refuse  to  pay  for  combat-related  damage.  With  the  claims  statut  'S  providing  no  legislative  basis  upon 
which  to  pay  these  claims,  it  was  determined  to  conclude  a  Participating  Agency  Servicing  Agreement  (PAPA)  between  the  US 
A^ncy  for  Inter  lational  Development  (USAID)  and  the  US  Army  Qaims  Service  (USARCS).  This  Agreement  allowed  for  combat 
claims  to  be  paid. 

The  agencies  agreed  upon  a  Letter  of  Instruction  (LOI),  which  established  the  procedures  to  be  followed,  listed  those  categories 
of  claims  deemed  to  not  be  compensable,  and  set  monetary  limits  on  recovery  for  personal  injury  and  death  claims.  Foreign  Qaims 
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(Paoam^,  is  to  work  through  the  e»i«ting  government,  and  provide  a  *pot  of  money*  to  the  government  from  which  they  can  pay 
daims.” 

Reouiiitions  under  the  Law  of  War.  Another  aspect  of  the  glaims  operation  frequent^  overlooked  is  the  impact  of  lawful  requisitions 
of  private  property  on  the  battefield.  Under  the  law  of  war,  a  soldier  nu^  requisition  any  type  of  prt^rty  if  there  is  a  valid  military 
necessity  to  such  an  action.  Comfrikations  arise,  however,  when  the  owner  of  the  property  files  a  claim  for  its  damage,  destruction, 
or  use,  and  no  accounting  of  the  requisitioa  of  the  property  in  question  has  been  made. 

To  ensure  that  undocumented  claims  are  not  paid,  the  JA  must  implement  a  procedure  under  which  ^uisitions  are  recorded 
Hus  might  be  a  tystem  as  simple  as  providing  NCOs  with  booklets  of  receipts  to  provide  civilians  when  property  is 

requisitioned.  Copies  at  receipts  would  be  maintained  to  account!^  purposes.  Addittoially,  law  of  war  training  should  include 
inmniction  tm  the  requisitioning  of  propertyr  and  property  accountability. 

Conclusion.  The  importance  of  the  JA’s  role  in  implementing  claims  procedures  on  a  conventional  combat  operation  is  obvious.  A 
to,  quick,"  compassionate  daims  operation  is  one  of  the  best  ways  to  gain  and  maintain  the  support  of  the  local  pt^lace.  Such 
an  operation,  combined  with  disciplined  soldiers,  well-trained  in  the  rules  of  property  acquisition  and  accoimtability,  will  help  ensure 
the  success  of  the  mission. 


OTHER  (THAN  COMBAT!  CLAIMS 

JAs  plaiming  for  legal  contingendes  impacting  upon  overseas  exercises  may  be  certain  that  claims  will  arise.  Personal  injuries 
and  deaths  will  occur.  Property  will  be  lost,  damaged,  and  destroyed.  Claimants  will  indude  not  only  local  nationals,  but  US  soldiers. 
Because  of  this,  the  goal  of  deploying  JAs  must  be  to  establish  a  system  enabling  them  to  resolve  these  claims  as  quickly  and 
efficiently  as  possible. 

A  viable  claims  system  is  important  for  three  reasons.  Hrst,  the  CDR  will  be  focusing  on  the  mission  of  exercising  the  unit  and 
should  not  be  distracted  by  the  demands  of  claimants,  regardless  of  their  importance  and  legitimacy.  The  SJA  element  must  be 
prepared  to  handle  these  demands.  Secondly,  soldiers  deserve  to  have  their  claims  resolved  quickly.  Morale  will  suffer  if  this  does 
not  occur.  Finally,  the  ability  or  inability  to  effect  the  rapid  payment  of  legitimate  daims  presented  by  local  nationals  is  a  matter 
which  will  irttpact  directly  upon  teladons  between  the  US  and  the  HN. 

Prevention  Program.  The  initial  step  in  arty  successful  claims  effort  is  the  establishment  of  a  continuous  maneuver  damage 
prevendon  program.  Such  a  program  should  i^ude  briefir^  the  soldiers  and  unit  claims  officers  on  both  the  steps  to  be  taken  to 
reduce  maneuver  damage  and  on  the  procedures  to  be  followed  when  damage  or  injury  occurs.  The  briefing  can  be  general  in  nature 
or  tailored  to  a  pardcular  upcoming  exercise.  These  procedures  should  then  be  inoplemented  during  all  exeidses,  regardless  of 
whether  the  exercise  locadon  is  in  CONUS  or  overseas. 

Once  a  continuous  maneuver  damage  pre  <«ndon  program  is  in  place,  the  JA  m^  concentrate  on  the  claims  issues  that  will  arise 
on  specific  overseas  exercises.  Among  the  issues  tlut  must  be  addressed  are:  What  is  the  deployment  locadon?  Are  there  any 
international  agreements  with  the  HN  that  will  impact  on  the  claims  operadon?  Has  single-service  claims  responsibility  been  assigned? 
What  claims  will  arise?  What  logisdcal  support  is  required,  and  what  support  is  available?  How  will  claims  be  invesdgated?  Where 
will  the  claims  office  be  located?  How  will  the  claims  be  paid?  Must  the  impact  of  HN  law  on  legal  issues,  such  as  negligence,  be 
considered?  If  so,  how  will  these  laws  be  determined? 

Deployment  Lxxation.  When  US  forces  deploy  overseas,  international  agreements  between  the  US  and  the  HN  may  impact  on  the 


Commissions  had  already  been  appointed  to  resolve  claims  under  the  Foreign  Qaims  Act  not  barred  by  the  "combat  claims 
exclusion.*  These  commissions  proceeded  to  adjudicate  and  pay  the  combat-related  claims,  essentially  using  the  same  procedures 
already  established  for  the  payment  of  claims  under  the  Foreign  Qaims  Act  and  incorporating  the  special  requirements  imposed  by 
the  LOl.  $1,800,000  of  USAID  money  was  made  available:  $200,000  to  support  the  claims  office  and  personnel;  the  remainder  to 
pay  claims. 


"This  was  done  in  Panama  for  a  variety'  of  reasons.  First,  there  was  a  limited  amount  of  money,  and  numerous  claims.  A 
largely  slum  area  around  the  Commandancia  had  burned,  and  resolving  claims  would  have  been  both  massive  and  guesswork.  More 
importantly,  by  giving  the  money  to  the  Endata  government,  it  helped  to  establish  its  legitimacy.  Our  mission  was  to  support  the 
legitimate  government,  not  act  in  place  of  it. 

An  common  example  is  the  taking  of  private  vehicles  for  tactical  transportation.  US  forces  took  vehicles  in  Operations 
Urgent  Fury,  Just  Cause,  and  Desert  Storm.  Other  lawful  examples  would  be  the  taking  of  food  to  feed  soldiers  who  cannot  be 
resupplied  because  of  the  tactical  situation  or  the  billeting  of  soldiers  in  private  dwellings  if  other  suitable  shelter  is  not  available. 

^^ere  is  a  very  practical  side  to  this  as  well.  Though  initially  unintended,  the  claims  office  in  Grenada  became  the  principal 
place  of  contact  between  US  forces  and  Grt..adian  citizens.  The  support  of  the  Grenadians  for  the  US  resulted  in  so  much 
intelligence  being  received  at  the  claims  facility  that,  eventually,  military  intelligence  personnel  were  stationed  at  the  office  on  a  full¬ 
time  basis. 

'^See  generally.  Chapters  1,2  &  15,  AR  27-20  and  Chapter  11,  DA  Pam  27-162. 


operation.  The  JA  must  be  aware  of  anjr  procedures  previous^  established  to  resolve  claims  under  such  anjr  agreement  and 
must  be  prepared  to  operate  in  accordance  with  sudi  procedures. 

Another  inqxntant  aspect  deployment  location  is  the  designation  of  single^ervice  claims  responsibility.  Claims  arising  during 
dqdoyments  to  cmmtries  over  which  tlw  Department  of  the  Army  has  single-service  claims  responsibility  will  be  settled  by  Army  JAs. 
Hbamer,  Anny  forces  nuqr  well  deploy  to  countries  for  which  either  die  tiany  or  Air  Force  has  the  reqponsibilify  to  resolve  claims. 
In  this  situatio^  JAs  must  be  prepared  to  process  rt«i«wc  under  the  procedures  established  by  these  services.  If  si^e-  service  claims 
reqionsibiliqr  has  not  been  designated,  the  appropriate  unified  CDR  may,  on  an  interim  basis,  assign  responsibility. 

Potential  Claims.  Another  important  aspect  of  predeploymeat  claims  planning  is  the  determination  of  the  types  of  claims  that  may 
arise  dunng  the  overseas  exercise.  Essentially,  tlMse  will  te  the  same  l^ies  of  claims  normally  encountered  at  a  CONUS  installation, 
with  two  exceptions.  First,  the  Federal  Tort  Claims  Act^^does  not  ap^  to  claims  arisiag  in  a  foreign  country.  Secondty,  because 
the  unit  will  be  deployed  overseas,  claims  will  occur  that  are  cognizable  under  either  a  SOFA  or  some  other  form  of  stationing 
arrangement,  or  the  Foreign  Claims  Act  The  following  discusskm  is  a  short  summary  of  the  types  of  claims  that  m^  be  encountered 
on  an  overseas  exercise.  Its  purpose  is  not  to  make  JAs  eityerts  in  all  aspects  of  claims  adjudication.  Rather,  the  intent  is  to  both 
alert  JAs  to  the  types  of  claims  tnat  may  arise  and  provide  a  sound  basis  for  predeployment  preparation. 

Qaans  fingpiwAte  nader  the  hfifitaiy  daiam  Act  (MCA).'*  The  MCA  is  applicable  worldwide,  and  claims  ptyab'e  under  its 
provisioos  include  those  involving  damage  to  real  or  personal  pr^rty  and  personal  injury  or  death.  Overseas,  the  \  will  have 
limited  effect,  as  the  Foreign  Act  takes  precept  over  claims  presented  by  inhabitants  of  foreign  countries.  I^oteover,  a 

claim  cognizable  under  the  Personnel  Claims  Act  must  be  settled  under  that  Act  These  two  restrictions  limit  the  MCA’s  applicability 
to  claims  presented  by  individuals  abroad  who  are  not  inhabitants  of  a  foreign  country,  such  as  US  tourists. 

Uiere  are  two  bases  for  a  claim  under  the  MCA.  The  first  is  that  the  damage  or  injury  in  issue  resulted  from  an  *.  .  .  act  or 
omission  determined  to  be  negligent,  wrongful,  or  otherwise  involving  fault  of  military  personnel .  . .  acting  within  the  scope  of  their 
employment*  The  seccmd  is  that  the  damage  or  injury  in  question  resulted  from  'noncombat  activities.*  latter  basis  for  a  MCA 
claim  is  that  most  likely  to  be  encotmtered  by  JA& 

t"******—  PrumtraMx  under  the  iVtwnii'i  Act  (PCA).**  The  PCA  is  applicable  worldwide;  however,  it  is  limited  to  claims 

for  loss,  damage,  or  destruction  of  personal  property  of  military  personnel  which  occurred  incident  to  service.  Bases  for  claims  that 
may  arise  while  a  unit  is  deployed  on  an  overseas  exercise  include  loss  while  the  property  was  in  an  authorized  place,  transportation 
losses,  losses  due  to  terrorism,  loss  of  clothing  and  articles  being  worn,  and  loss  due  to  on-  post  robbery.  Negligence  on  the  part 
of  the  claimant  will  preclude  recovery. 

The  PCA  is  the  Act  under  which  deployed  soldiets  will  file  for  loss  of  personal  property,  and  the  JA  must  be  prepared  to  settle 
these  claims  quickly.  Philure  to  do  so  will  adversely  affect  morale. 

CWmB  Oignizahle  under  the  Fotcign  darms  Act  (PCA).*'  With  respect  to-  overseas  exercise  deployments,  the  PCA  it  the  most 
important  claims  statute,  and  JA  knowledge  of  the  pnxedures  for  settling  claims  under  its  provisions  is  essentiaL  Simply  nated,  the 
Act  covers  claims  by  inhabitants  of  foreign  countries  for  personal  injury,  death,  or  property  loss  or  damage  caused  Ity  I  S  military 
personnel  outside  the  US  Compensable  dsiim  are  those  which  result  from  either  'noncombat  activity*  or  from  a  negligent  or 
wrongfol  act  or  omission  by  US  military  persoimel.  With  respect  to  the  second  basis  for  recovery,  there  is  no  requin  ment  that 
individuals  causing  the  injury  or  damage  be  acting  within  the  scope  of  their  employment 

Another  important  aspect  of  the  PCA  is  that  claims  arising  within  its  provisions  are  adjudicated  before  a  foreign  claims 
commission  comprised  of  either  one  or  three  members.  The  members  of  these  commissions  should  be  appointed  prior  to  d>;ployment 
PiiuUly,  the  JA  involved  in  predepiqyment  preparation  must  realize  that,  when  adjudicating  a  claim  under  the  PCA  the  .aw  of  the 
country  in  which  the  drum  arose  must  be  considered.  The  need  for  advice  on  HN  law  may  well  necessitate  contracting  for  the 
services  of  local  attorneys. 

SJA  offices  in  CONUS  do  not  routinely  encounter  the  PCA  a  relatively  complex  statute.  However,  the  implementation  of  a 
foreip  claims  program  is  the  responsibility  of  the  deploying  CDR.  These  facts  make  predeployment  planning  in  preparation  for 
adjudicating  PCA  claims  on  exercises  a  matter  for  particular  emphasis. 


Prior  to  deployment  the  JA  who  will  be  responsible  for  claims  handling  should  either  contact  the  Chief  of  Qaims  in  the  SJA 
office  of  the  Unified  Command  responsible  for  that  particular  Country  or  contaa  the  U.S.  Army  Qaims  Service  ,  Office  of  the  Judge 
Advocate  General,  Port  George  G.  Meade,  Maryland  20755-5360  (1-301-677-6851/DSN  8-923-6851)  for  further  information. 

'*See,  Section  HI,  Chapter  10,  AR  27-20  and  Section  III,  Chapter  7,  DA  Pam  27-162.  At  the  end  of  this  Section  in  the  DA  Pam 
Pipre  7-1,  which  is  a  table  of  Countries  with  a  desipation  of  DOD  Department  responsibility. 

'^28  use  2671-2680.  See  pnerally.  Chapter  4,  AR  27-20  and  parts  of  Chapter  4  &  5,  DA  Pam  27-162  and  U.S.  Army  Qaims 
Service,  Federal  Tort  Qaims  Act  Handbook. 

'*See  pnerally.  Section  U,  Chapter  7,  DA  Pam  27-162. 

'*See  Footnote  6,  supra. 

*°Sce  Footnote  7,  supra. 

*’See  Footnote  5,  supra. 
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Gbrinv  oader  Rec^ncd  Intenminml  AgiccamiU  (SOFA  ClaiiM).^The  previous  sectton  dealing  with  the  FCA  focuses  on  that 
situation  in  which  units  deploy  to  countries  *. . .  with  udiich  the  US  does  not  tune  a  fomudized  claims  agreement  covering  the  receipt, 
investigatkm,  processing  and  paynwnt  of  claims  filed  by  local  inhabitantt  as  a  result  of  activities  of  the  ’visiting’  military  forces.* 
General^,  US  units  will  deirioy,  for  eserdse  purposes,  to  a  country  with  which  the  US  has  a  reciprocal  intematioiial  agreement  that 
r^ulates  the  settlement  of  any  claims  that  may  arise.  Bor  eiaui^ie,  if  a  unit  d^loys  to  a  NATO  country,  Korea,  or  Japan,  dainu 
matters  will  be  managed  by  a  command  claims  service  under  the  system  of  singifrservioe  daims  responsibility  previously  discussed.  " 

This  latter  of  eserdse  depkiyment  places  two  predeployment  reqxMwibilities  on  the  JA  First,  knowledp  of  the  claims 
provisions  contained  in  the  applicable  SOFA  is  mandat^.  Secondly,  the  JA  must  be  aware  of  the  procedures  in  effect  in  the 
reoeh^  state  for  the  settleinent  of  daims.  Hk  SJA  element  of  the  deploying  unit  *.  .  .  nuty  legitimately  eq>ect  and  plan  for 
tediniral  assistanrf  from  the  servicing  command  daims  service  and  should  coordinate  with  that  service  prior  to  d^cyment* 

SnIatiB  ntyaMola.  If  a  unit  deploys  on  an  eserdse  to  the  Par  or  Middle  East,  the  JA  must  consider  the  custom,  wideqnead  in  that 
part  of  the  world,  of  making  sdatia  payments  to  the  victims  of  accidents.  These  payments  are  immediate,  generally  nominal,  *.  .  . 
and  based  on  a  feeling  of  responsibility  or  tympatlty  by  the  indhndual  involved  toward  the  victim  or  his  or  her  family.’  There  does 
not  necessarily  eadst  any  legal  requirement  for  such  a  ptyment  Rather,  payment  is  made  as  an  oqnesrion  of  remorse.  The  ability 
of  the  command  to  make  prompt  solatia  payments  is  a  matter  that  will  impM  direetty  upcm  relaticms  with  the  HN  and  the  goodwill 
of  its  people. 

Art  139  daiaiB.^  Art  139  deals  with  claims  alleging  willful  damage  to  or  wrongful  taking  of  property  by  military  personnel  acting 
outside  the  scope  of  their  employment  Upon  deployment  Art  139  claims  will  be  processed  just  as  they  are  at  the  installation.  The 
processing  of  these  claims  overseas  may  prove  to  be  a  bit  mote  complicated,  however,  once  such  a  daim  is  filed.  When  these  claims 
arise  in  the  context  of  an  overseas  exetdse,  will  the  claim  be  adjudicated  while  the  unit  is  deployed,  or  delayed  until  redeployment? 
If  the  daim  is  to  be  adjudicated  in  the  dr^loyment  location,  will  the  SPCMCA  udio  has  authority  over  the  soldier  in  question  be 
available?  Who  will  serve  as  the  inwstigating  officer?  Will  the  SJA  element  be  prepared  to  provide  the  required  legal  review?  As 
with  all  other  legal  issues  discussed  in  thty  section,  the  procedures  to  be  used  in  the  processing  of  Art  139  claims  must  be  an  integral 
part  of  predeployment  planning 

Real  Estate  CWaasL  When  deployed  on  an  overseas  exercise,  the  JA  must  be  aware  that  the  Corps  of  Engineers  has  the 
responsibility  for  resolving  all  claims  for  '. . .  rent,  damage,  or  other  payments  involving  the  acquisition,  use,  possession,  or  disposition 
of  real  property.'  The  authority  for  resolving  real  estate  claims  is  AR  405-15.  There  are  instances  when  claims  for  damage  to  real 
property  will  be  'founded  upon  tort*  If  so,  they  will  be  processed  under  the  provisions  of  either  the  MCA  or  the  FCA.  The 
majority  of  real  estate  claims,  however,  will  be  settled  by  an  Engineer  Real  Property  Team,  and  predeployment  coordination  on  this 
issue  is  essentiaL 

Loaistical  Support  The  plan  for  topstkal  support  nuty  be  relatively  simple.  Claims  forms,  legal  memoranda,  and  finance  vouchers 
do  not  have  to  be  typed.  Accordingty,  extensive  clerical  support  is  not  essentiaL  However,  there  do  exist  some  issues  which  must 
be  considered.  These  revolve  around  three  aspects  of  the  claims  operation:  location  of  the  claims  office,  investigation,  and  payment 

The  initial  steps  of  any  claims  operation  are  the  establishment  of  a  central  location  for  the  receipt  of  claims  and  the  publicizing 
of  this  location  for  the  benefit  of  lo^  nationals.  The  establishment  of  such  a  location  should  not  be  difficult  A  tent  will  suffice. 
If  something  mote  substantial  is  desired,  however,  a  Real  Property  Team  should  be  available  to  lease  the  facility  required. 
Publicizing  the  location  and  hours  of  (^ration  of  the  office  can  be  accomplished  by  the  G-5  and,  if  available.  Public  Affairs 
personnel.  The  local  embassy  may  provide  individuals  to  assist  in  this  effort,  and  dvil  affairs  personnel  mity  also  be  used,  if  such 
personnel  have  deployed  on  the  exercise. 

Transportation  assets  will  be  limited.  Notwithstanding  this  fact,  JAs  and  other  claims  investigators  must  be  able  to  travel  to  the 
sites  of  claims.  A  vehicle  should  be  made  available  for  Uieir  exclusive  use.  This  requirement  must  be  met  if  the  claims  operation 
is  to  be  effective.  Assistance  in  investigating  claims  may  also  be  necessaty.  Embassy  and  civil  affairs  personnel  may  be  helpful,  and 
local  national  insurance  adjusters  may  serve  as  additional  sources  of  assistance. 

Once  claims  have  been  adjudicated,  they  must  be  paid.  Payment  requires  the  presence  of  a  Class  A  agent  and  a  sufficient  amount 
of  local  currency.  Who  will  provide  security?  Still  another  issue  is  the  'type'  of  money  used  to  fund  the  operation.  The  Class  A 
agent  will  very  probably  come  from  the  deployed  unit;  however,  the  money  to  pay  for  claims  filed  under  the  FCA  must  come  from 
USARCS.  These  issues  must  be  resolved  during  predeployment  planning  through  extensive  coordination  with  unit  comptroller 
personnel  and  USARCS.  ^ 
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^See  Footnote  18,  supra. 

®®See  Figure  7-1,  page  151  of  DA  Pam  27-162  for  a  list  of  U.S.  sending  state  offices  and  single  Services  offices. 
®^See  Footnote  9,  supra. 

®®Sec  Footnote  15,  supra. 
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INTOODUCnON 


Opeiatioiu  Deceit  ShiekVDeseit  Storm  hi^lighted  the  role  that  contracting  ph^  in  militaiy  operations.  Contracting 
became  an  effective  force  multiplier  for  deployed  forces.  Operations  Desert  Shield/Deseit  Storm  also  revealed  that  a  challenging 
problem  for  deployed  forces  is  compliance  with  contract  and  fiscal  law  while  omducting  militaiy  operations  in  the  field.  Recent 
opemtioos  in  Somalia  proved  again  the  value  of  contracted  support  to  a  deployed  force.  Attorn^  participating  in  future 
deployments  must  be  prepared  to  handle  contract  and  fiscal  law  issues. 

Contracting  as  a  force  mult^dier  contracting  locally  reduces  dependence  on  the  CONUS4>ased  logistics  ry^m;  contracting 
with  local  sources  frees  airlift  and  sealift  for  other  priority  needs;  contracting  with  local  contractors  reduces  the  time  between 
identificalion  of  needs  and  the  delivery  of  supplies  or  performance  of  services;  contracting  with  local  contractors  provides 
alternative  sources  for  supplies  and  services. 

AnoHcahte  Law  Bering  a  Eieotofment 

Contracting  duiii^  a  dqiloyment  involves  two  main  bodies  of  law:  international  law,  and  U.S.  contract  and  fiscal  law. 
Attornqn  must  understand  the  authorities  and  limitations  imposed  by  these  two  bodies  of  law. 

Intematioiial  Law. 

The  Law  (rf  War  -  Combat 

The  Law  of  War  -  Occupation  (may  be  directly  applicable,  or  followed  as  a  guide  when  no  other  laws  clearly  apply, 
such  as  in  Smnalia  during  Opmtion  Restore  Hope). 

International  Agreements. 

U.S.  Contract  and  Fiscal  Law. 

Armed  Services  Procurement  Act  of  1947,  as  amended.  10  U.S.C  §§  2301>2331. 

Federal  Acquisition  Regulation  (FAR)  and  Agency  Supplements. 

Fiscal  Law.  Title  31,  U.S.  Code;  AR  37-1;  AR  37-100-XX. 

Esecutive  Orders  and  Dedantions. 


Wartime 

Congrrssional  declarations  of  war  and  similar  resolutions  may  result  in  subsequent  legislation  authorizing  the  President  and 
heads  of  militaiy  departments  to  expend  appropriated  funds  to  prosecute  the  war  as  they  see  fit  However,  recent  military 
tolerations  (Sonmlia,  Desert  ShieM/Deseit  Storm,  Panama,  Giemula)  were  not  declared  *wais.* 

Wartime  Contract  Lam 

Congress  has  authorized  the  President  and  his  delegees  to  initiate  contracts  that  facilitate  national  defense  notwithstanding 
any  other  provision  of  taw.  Pub.  L.  No.  85-804,  codified  at  SO  UAC  »  1431-1435;  Executive  Order  10789  (14  Nov.  1958);  FAR 
PiM  50.  These  powers  are  extremely  broad,  but  authority  to  oblate  funds  in  excess  of  $50,000  may  not  be  delegated  lower  than 
the  Ar^  Secretariat  Earlier  versions  of  this  statute  were  the  basis  for  the-wholesale  overhaul  of  defense  acquisition  at  the 
begiiining  of  World  War  E.  This  may  occur  ag^  in  a  future  general  conflict  Although  these  are  broad  powers.  Congress  still 
must  provide  the  money  to  pi^  for  obligations  incurred  under  thi'.  authority. 


PREPARATION  FOR  DEPIOYMEW  CONIRACITNG 

The  Unified  Conunand  or  MACOM  controlling  the  deployment  will  set  policy  and  procedure  affecting  contracting  plans. 
Coordinate  with  the  controlling  headquarters  and  other  MACOMs  that  will  have  roles  in  expected  deployments.  OPLANs  will 
determine  when  the  contracting  personnel  will  deploy.  The  contracting  element  will  consist  of  contracting,  legal,  and  support 
peisoimel. 

Geg^riCniisirtgi^tionn 

Recent  operations  have  demonstrated  the  need  to  begin  planning  early  for  contracting  during  a  deployment.  The  personnel 
necessary  for  effective  contracting  must  be  identified  and  trained.  Units  must  develop  plans  for  contracting  personnel/teams  to 
deploy  with  the  organization.  Units  must  realize  that  assets  for  contracting  normally  will  come  from  their  organic  resources. 
Rmrve  assets  may  provide  some  contracting  support.  Coordinate  in  advance  to  determine  the  extent  of  this  support. 

riiwirrafjiim  nnsr^  (KO)  /  Ordering  Officer  Support 

Commanders  should  identify  KO/ordering  officer  support  requirements.  Only  contracting  officers  and  their  authorized 
representatives  (e.g.,  ordering  officers)  may  obligate  government  funds.  KOs  enter,  administer,  or  terminate  contracts  and  make 
determinations  and  findings  permitted  by  statute  and  regulation.  PAR  1.602-1. 

Commanders  should  ensure  that  KOs  and  ordering  officers  are  properly  appointed  and  trained.  KOs  may  be  appointed  by 
the  Head  of  Contracting  Activity  (HCA),  an  attache,  a  chief  of  a  foreign  mission  (Army),  or  certain  officials  in  the  Army 
Secretariat.  FAR  1.603;  APARS  1.603-2. 

HCA  may  delegate  appointment  power  to  a  Principal  Assistant  Responsible  for  Contraaing  (PARC).  This  is  the  official 
who  usually  exercises  authority  to  hire  and  fire  KOs. 

Ordering  officers  may  be  appointed  by  the  chief  of  the  contracting  office.  APARS  1.603-1(2).  There  is  no  specific 
guidance  on  appointing  ordering  officers  —  common  practice  is  to  appoint  a  commissioned  officer,  warrant  officer,  or 
noncommissioned  officer.  Ordering  officers  usually  are  not  part  of  the  contracting  element,  but  are  a  part  of  the  forward  units. 
Ordering  officers  make  purchases  with  imprest  funds,  make  over  he  counter  purchases  witli  SP  44s,  and  issue  delivery  orders 
against  existing  indefinite  delivery  contracts  awarded  by  KOs.  APARS  1.603-1-90.  Ordering  officers  may  be  government  credit 
card  holders.  APARS  13.9. 
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KOs  and  ordering  otBoeis  are  sul^ect  to  limitations  in  thmr  appointment  letters  and  procurement  statutes  and  regulations. 
Contracting  authori^  mqr  be  limited  1^  dollar,  subject  matter,  purpose,  time,  etc.,  or  mqr  be  unlimited.  Typical  limitations  are 
restrictioos  on  the  Qppes  of  items  that  nuy  be  purdiased  and  on  p«  purchase  dollar  amounts. 

Needk. 

DepkJjnible  units  should  assemble  contracting  support  kits.  Package  and  label  Idts  in  footlockers  or  similar  containers  for 
eaqr  dcftejnient  Administrative  needs  forgotten  Bay  be  difficult  to  obtain  in  the  area  of  operations.  Kits  should  contain  a 
90-^  svppiy  of  administrative  needs,  all  essential  r^erences. 


Statutes:  Titles  10,  31,  and  41  of  U.S.  Code. 

Regulations:  PAR,  OFARS,  APARSMFFARS/NAPS,  AR  37>1,  AR  37-100-XX,  AR  37-103,  and  command  sui^lements  to 
these  regulations.  If  these  are  too  much  to  deploy  with,  take  a  pocket  PAR  or  the  CFR  version  maintained  with 
your  own  updating.  If  possible,  take  CD-ROM  contract  references  and  LEXIS/WESTLAW  software. 


These  are  essentiaL  The  contracting  element  should  ensure  it  brings  a  90Klay  supply  of.  Standard  Fbrm  (SF)  44s 
(Purchase  Order-Invoice-Voucher),  DD  Rm  lliSs  (Purchase  Order),  SPs  26,  30,  33,  and  1442  (solicitation,  awa^  and 
modification,  and  construction  solicitation  forms),  DA  Form  39S3  (Purchase  Request  and  Commitment),  and  form  specifications 
for  common  items,  such  as: 

Subsistence  items. 

Labor  and  other  services. 

Fbel. 

Billeting. 

Typing  contract  documents  manually  is  tedious  and  time-consuming.  Contracting  elements  should  deploy  with  Standard 
Arnqr  Automated  Contracts  System  (SAACONS)  software  loaded  on  personal  computers  for  automated  production  of  contract 
documents.  Translations  of  contract  forms,  spe^cations,  and  other  provisions  also  should  be  obtained  before  deployment  if 
possible. 

Oilier  Logistieal  Needs. 

Bring  maps,  area  phmie  books,  catalogs  with  pictures,  etc.,  to  assist  in  finding  and  dealing  with  sources  in  the  deployment 
theater.  Also  bring  desks,  typewriters,  computers,  paper,  etc.,  as  well  as  personnel  trained  to  use  them.  Arrange  for  translator 
support  for  the  contracting  element  (coordiiute  with  OvU  Affairs  unit  in  COSCOM  or  TAACOM;  contact  embassy  if  necessary 
to  obtain  this  support).  Deploy  with  a  notebook  computer,  and  include  a  CD-ROM  drive  to  access  FAR,  DFARS,  and  service 
supplements  to  the  FAR,  if  these  references  are  available  in  this  format 

Hnance  and  Pdndiiia;  -«hp[i«wt 

Finance  specialists  are  not  part  of  the  contracting  element  and  not  under  its  control.  A  deploying  unit  should  train  to 
account  for  funds  properly  when  they  must  do  so  without  the  aid  of  a  finance  office.  General^,  deploying  units  will  receive  a 
bulk-funded  DA  Form  3953,  Purchase  Request  and  Commitment  (PR&C)  if  requested  to  support  needs  while  deployed. 

Consider  establishing  an  imprest  fund  in  advance  of  deployment  notification.  FAR  13.4;  DFARS  213.4;  AR  37-103,  ch.  8. 
Practice  making  purchases  with  the  fund  to  support  unit  requirements  in  garrison.  Installation  commanders  mt^  establish  funds 
up  to  $10,000.  ImpteA  funds  operate  like  a  petqr  cash  fund;  it  is  replenished  as  pi^ents  are  made  from  it  The  fund  should 
include  local  cunenqr  if  available  before  deployment  FAR  25.501  requires  that  off-shore  ])rocurements  be  made  with  local 
currency,  unless  the  contracting  officer  determines  the  use  of  local  currency  inappropriate  (e.g.,  if  a  SOFA  exists  and  it  allows  use 
of  U.S.  dollars). 

Finance  personnel  or  designees  (e.g..  Class  A  agents)  hold  mon^  and  will  accompany  an  ordering  officer  to  actually  make 
payment  if  a  vendor  will  not  take  SF  44  or  other  contract  document  and  invoice  the  U.S.  later.  Identify  the  deploying  Qass  A 
paying  agents,  and  ensure  they  are  appointed  and  trained  as  necessary. 


CONTRACTING  DURING  A  DEPLOYMENT 


This  section  discusses  various  methods  used  to  acquire  supplies  and  services.  It  begins  with  general  discussion  of  seeking 
competition,  and  discuss  specific  alternatives  for  contracting  to  meet  the  needs  of  a  deploying  force.  Key  to  successful  contracting 
operations  are  the  proper  training  and  appointment  of  contracting  personnel.  Units  should  verify  that  contracting  support 
personnel  have  received  necessary  training.  If  time  permits,  provide  centralized  refresher  training.  Also  review  letters  of 
appointment  for  contracting  officers  and  ordering  officers.  Ensure  that  personnel  know  the  limitations  on  their  authority.  Review 
and  update  contents  of  contracting  support  kits.  Ensure  that  references  include  latest  changes. 

Comnetitioo  Reauiremenis. 

10  U.S.C  3  2304  requires  the  government  to  seek  competition  for  its  requirements.  In  general,  the  government  must 
provide  for  full  and  open  competition,  providing  all  responsible  sources  an  opportunity  to  compete.  No  automatic  exception  is 
available  for  contracting  operations  during  deployments. 

The  statutory  requirement  for  full  and  open  competition  for  purchases  over  the  small  purchase  threshold  creates  a  45-day 
minimum  procurement  administrative  lead  time  (PALT)  for  solicitations  issued,  and  contracts  awarded  and  performed,  within  the 
Continental  U.S.  (CONU^.  The  45-day  PALT  results  from  a  requirement  to  publish  notice  of  the  proposed  acquisition  15  days 
before  issuance  of  the  solicitation  (thru  synopsis  of  the  contract  action  in  the  Commerce  Business  Daily  (CBD)),  then  to  provide 
a  minimum  of  30  days  for  offerors  to  submit  bids  or  proposals.  Three  additional  time  periods  extend  the  minimum  45Klay 
PALT:  1)  time  needed  for  requirement  definition  and  solicitation  preparation;  2)  time  needed  for  evaluation  of  offers  and  award 


K-3 


of  the  ooBtnct;  and  3)  time  needed  after  contract  award  for  deliveiy  of  supplies  or  performance  of  services.  Exceptions  to  the 
usual  requirement  for  full  and  open  competition  include: 

Unusual  and  compelling  urgency;  this  exception  authorizes  a  contract  action  without  full  and  open  competition.  It  permits 
the  contracting  crfScer  to  limit  the  number  of  sources  solicited  to  those  who  are  able  to  meet  the  requirements  in  the 
limited  time  available.  PAR  6.3Q2>2.  This  exception  also  authorizes  an  agency  to  dispense  with  publication  periods 
(minimum  4Swlajr  PALT)  if  the  government  would  be  serious^  injured  by  this  delay.  It  also  allows  preparation  of 
written  justifications  for  limiting  competitkm  after  contract  award.  PAR  6JQ2>2(c)(l). 

National  securiqr  is  another  basis  for  limiti^  competition;  it  miy  aiq>ly  if  the  existence  of  the  operaticm  or  the  acquisition 
is  daasifiecL  Mere  dassificaticm  of  specifications  generaiy  is  not  sufficient  to  restrict  the  competition,  but  it  miy 
require  potential  contractors  to  foaets  or  qualify  for  appropriate  securiy  clearances.  PAR  6JOZ-6. 

Public  interest  is  another  exmiq>tion  to  fiill  and  cq)en  competition,  but  onty  the  head  of  the  agenqr  can  invoice  it  PAR 
6JQ2-7. 

Use  of  the  urgent  and  compelling  national  securiy,  and  public  interest  excepticms  require  a  ’Justification  and  Approval”,  or  J&A. 
PAR  6JQ3.  Approval  levels  for  justifications  are  listed  in  PAR  6 J04: 

Actions  under  $100,000:  the  contracting  officer. 

Actions  from  $100,000  to  $1  million:  the  competition  advocate. 

Acticms  from  n  million  to  $10  million:  the  HCA  or  designee. 

Actions  above  $10  million:  the  agency  acquisition  executive;  for  the  Army  this  is  the  Assistant  Secretary  of  the  Army 
for  Research,  Development,  and  Acquisition  (ASA(ROA)). 

Contract  actions  made  and  performed  outside  the  United  States,  its  possessions,  and  Puerto  Rico,  for  udiich  only  IcxsU 
sources  will  be  solicited,  generally  are  exempt  from  compliance  with  the  requirement  to  ynopsize  the  acquisition  in  the  CBD. 
These  actitws  therefore  may  be  accomplished  with  less  that  the  normal  minimum  4S-day  PALT,  but  they  are  not  exempt  from  the 
requirement  for  competition.  See  PAR  5.202  (aX12);  see  also  PAR  14.202>l(a)  (thiry>day  bid  preparation  period  only  required  if 
requirement  is  ynopsized).  Thus,  during  a  deployment,  ccmtracts  be  awarded  with  full  and  open  competition  within  an 
overseas  theater  foster  than  within  CONUS,  thus  avoiding  the  need  for  a  J&A  for  other  than  full  and  open  competition  for  many 
procurements  executed  in  rapid  fashion. 

£!£SSsJS£^b9SS!9& 

Sealed  bidding  award  is  based  only  on  price  and  price-related  factors,  and  is  made  to  the  lowest,  responsive,  responsible 
bidder. 

Negotiations  (also  called  ’competitive  proposals’):  award  is  based  on  stated  evaluation  criteria,  one  of  which  must  be  cost, 
and  is  made  to  the  responsible  offeror  whose  prtqtosal  offers  either  the  lowest  cost,  technically  acceptable  solution  to 
the  government’s  requirement,  or  the  best  value,  even  if  it  is  not  lowest  in  cost  lire  basis  for  award 
twhnirally-aocqttable  or  best  value),  and  a  desertion  of  the  factors  ami  subfoctors  that  the  contracting  officer  will 
consider  in  maUng  this  determinati^  must  be  stated  in  the  solicitation. 

Small  purchase  and  sii^lified  contracting  procedures:  simplified  contq^^g  procedures  are  for  the  acquisition  of  supplies, 
nonpexsonal  services,  and  construction  in  amounts  less  than  the  mall  purchase  threshold. 

Sealed  BM^ng  as  «  Method  of  Acquisition. 

Sealed  bidding  procedures  must  be  used  if  the  four  conditions  enumerated  in  the  Oimpetition  in  Contracting  Act  exist.  10 
U.S.C  §  2304(a)(2)(A);  Racal  Filter  Techroloaes.  Inc..  B-240579,  Dec.  4,  1990,  70  Comp.  Gen.  127,  90-2  CPD  1  453. 

1.  Time  permits  the  solicitation,  submission,  and  evaluation  of  sealed  bids; 

2.  Award  will  be  made  on  price  and  price-related  factors; 

3.  It  is  not  necessary  to  conduct  discussions  with  responding  sources  about  their  bids;  and 

4.  There  is  a  reasonable  expectation  of  receiving  more  than  one  sealed  bid. 

_  Use  of  sealed  bidding  results  in  little  discretion  in  the  selection  of  a  source.  Bids  are  solicited  using  Invitations  for  Bids 

(IFBb)  under  procedures  that  do  not  allow  for  pre-bid  discussions  with  potential  sources.  A  clear  description/understanding  of 
the  requirement  is  needed  to  avoid  having  to  conduct  discussions.  Sealed  bidding  requires  more  sophisticated  contractors  because 
minor  errors  in  preparing  a  bid  prevent  the  government  from  accepting  the  offer,  because  such  errors  are  likely  to  make  the 
bidder  nonresponsive.  Only  fixed-price  type  contracts  are  awarded  using  these  procedures.  Sealed  bidding  procedures  seldom  are 
used  during  active  military  operations.  The  fluidiy  of  a  military  operation  generally  requires  discussions  with  responding  offerors 
to  explain  our  requirements  and/or  to  assess  their  understanding  of,  and  capabiliy  to  meet,  U.S.  requirements.  Accordingly, 
sealed  bidding  procedures  rarely  are  used  until  the  situation  has  stebilized.  See  FAR  Part  14. 

Negotiatioiis  (Competitive  Proposals)  as  a  hfetbod  of  Aoqnisitioa. 

Negotiations  ate  used  when  the  use  of  sealed  bids  is  not  appropriate.  10  U.S.C  §  2304(a)(2)(B).  Negotiations  permit 
greater  discretion  in  the  selection  of  a  source,  and  allow  consideration  of  non-price  factors  in  the  evaluation  of  offers,  such  as 
technical  capabilities  of  the  offerors,  past  performance  history,  etc.  Offers  are  solicited  by  use  of  a  Request  for  Proposals  (RFP). 
Discussions  with  offerors  permit  better  understanding  of  needs  and  capabilities.  Negotiations  permit  the  use  of  any  contract  type. 
Negotiations  procedures  also  permit  the  use  of  letter  contracts  and  oral  solicitations  to  expedite  awards  of  contracts  and  more 
rapidly  fulfill  requirements.  See  PAR  Part  15. 

Small  Pnirhasr  and  Simplified  Cootneting  Procedures. 

Small  purchase  refers  to  contractual  actions  up  to  $25K  in  peacetime  and  during  exercises,  or  up  to  SIOOK  during  a 
contingency  operation  declared  by  the  Secretary  of  Defense  for  contracts  awarded  and  performed  outside  the  United  States.  10 
U.S.C  §  2302(7);  DPARS  213.000.  The  Department  of  Defense  has  invoked  this  increased  threshold  twice,  first  during 
Operations  D^rt  Storm/Desert  Shield,  and  next  during  Operation  Restore  Hope. 

About  95%  of  the  contracting  activiy  conducted  in  a  deployment  setting  will  be  small  purchases.  The  following  are  various 
methods  of  making  or  paying  for  these  simplified  purchases.  Most  of  these  purchases  can  be  solicited  orally,  except  for 
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coMtniction  <«rew1ing  S2000  and  complex  lequirements.  The  types  of  small  purchase  procedures  Wtciy  to  be  used  during  a 
dqiloyment  axe: 

Purchase  Orders.  PAR  Subpart  13.5;  DEARS  Subpart  213J;  AFARS  Subpait  13.5. 

Blanket  Purchase  Agreements  (BPAs).  PAR  SubpM  13.2;  DEARS  Subpak  213.2;  AFARS  Subpaxt  13.2. 

Inqnest  Fiind  Purchases.  PAR  Subpmt  13.4;  DEARS  Sui^iaxt  213A;  AFARS  Subpart  13.4. 

Gtwemment  Credit  Card  Purchases.  AFARS  Subpart  13.9. 

PinelinK  Orders. 

A  purchase  order  is  an  offer  to  biqr  supplies  or  services,  including  construction.  Purchase  orders  usualty  are  issued  onfy 
after  requesting  quotations  from  potential  sources,  bsuanoe  of  an  order  does  not  create  a  binding  contract  A  contract  is 
formed  when  Ae  contractor  accepts  the  offer  either  in  writing  or  by  performance.  In  operational  settings,  purchase  orders  may 
be  written  using  two  different  forms. 

Dep’t  of  Defense  (DD)  Pbrm  1155.  This  a  multi-purpose  form  which  can  be  used  as  a  purchase  order,  blanket  purchase 
agreement  receivin^nQtection  report  property  voucher,  or  public  voucher.  It  contains  some  contract  clauses,  but 
users  must  incorporate  all  other  applicable  clauses.  PAR  13.507;  DEARS  213.507.  See  clause  matrix  in  PAR  Part  52. 
When  used  as  a  purchase  order,  the  KO  may  make  purchases  up  to  the  small  purchase  threshold.  Only  KOs  use 
this  form. 

Standard  Form  (SF)  44.  See  Afqtendices  A  A  B.  This  is  a  pocket-sized  form  intended  for  over-the-counter  or  on-the-spot 
purchases.  Clauses  are  not  incorporated.  Use  this  form  for  'cash  and  cany*  type  purchase.  Ordering  officers,  as 
well  as  KOs,  may  use  this  form.  Reserve  unit  ommanders  may  use  the  SP  44  for  purchases  not  exceeding  $2400 
when  a  Federal  Mobilization  Order  requires  unit  movement  to  a  Mobilization  Station  or  site,  or  vdiere  procurement 
support  is  not  readily  available  from  a  supporting  installation.  AFARS  1.603-l-91(b).  Conditions  for  use: 

As  liwiirivt  by  appointment  letter. 

Away  feom  the  contracting  activity. 

Goo^  or  services  are  immediately  available. 

One  delivery,  one  payment 

Ordering  officers  may  use  SP  44s  for  purchases  up  to  $2400  for  supplies  or  services,  except  purchases  up  to  the 
small  piuchase  thres^d  may  be  made  for  aviation  foci  or  oiL  A  KO  nuty  make  purchases  up  to  the  small  purchase 
threshold  if  overseas  and  the  SECDEP  has  declared  a  contingenty. 

Bhwhet  Purrhaar  Agreements  (BPAs). 

A  BPA  is  a  simplified  method  of  filling  anticipated  repetitive  needs  for  supplies  or  services  essentially  by  establishing 
'charge  account*  relationships  with  qualified  sources  of  supply.  They  are  not  contracts  but  merely  advance  agreements  for  future 
contractual  undertakings.  BPAs  set  prices,  establish  delivety  terms,  and  provide  other  clauses  so  that  a  new  contract  is  not 
required  for  eadi  purchase.  Gov’t  is  not  bound  to  use  a  particular  supplier  as  it  would  be  under  a  requirements  contract  KO 
negotiates  firm-fixed-prkes  for  items  covered  by  the  BPA,  or  attaches  to  the-3PA  a  catalog  with  pertinent  descriptions4>rices. 
BPA’s  are  prepared  and  issued  on  DD  Form  1155  and  must  contain  certain  terms/conditions.  PAR  13.203-l(j). 

Description  of  agreement 
Extent  of  obligation. 

Pricing. 

Purchase  limitations. 

Notice  oi  individuals  authorized  to  purchase  under  the  BPA  and  dollar  limitation  by  title  of  position  or  name. 

Delivery  ticket  requirements. 

Invoicing  requirements. 

KOs  nuty  authorize  ordering  officers  and  other  individuals  to  place  calls  (orders)  under  BPA’s.  AFARS  13.203-l(a)(S-92). 
Existence  of  a  BPA  does  not  oer  se  justify  sole  source  purchasing.  Consider  BPA’s  with  multiple  sources.  If  insufficient  BPA’s 
exist,  solicit  additional  quotations  for  some  purchases  and  make  awards  through  separate  purchase  orders. 

Imprest  Fbnds. 

An  imprest  fond  is  a  cash  fund  of  a  fixed  amount  established  by  an  advance  of  funds  from  a  finance  or  disbursing  officer 
to  a  duly  appointed  cashier.  The  cashier  disburses  funds  as  needed  to  pay  for  certain  small  purchases.  Funds  are  advanced 
without  cha^  to  an  appropriation,  but  purchases  are  made  with  notation  on  the  receipts  returned  to  the  imprest  fond  cashier  of 
the  appropriation  which  will  be  used  to  reimburse  the  imprest  fund  for  the  amount  of  the  purchase.  Maximum  amount  in  a  fond 
at  any  time  is  SlOK  Maximum  single  transaction  amount  is  $500,  except  during  overseas  contingencies  declared  by  SECDEF, 
when  the  maximum  amount  is  $2500.  DFARS  213.404. 

Ordering  officers,  as  well  as  KOs,  may  use  the  imprest  fond  procedures.  Imprest  fund  cashiers,  however,  cannot  be 
ordering  officers  and  cannot  make  purchases  using  imprest  funds. 

Each  purchase  using  imprest  funds  must  be  based  upon  an  authorized  purchase  requisition.  If  materials  or  services  are 
deemed  acceptable  by  the  receiving  activity,  the  receiver  annotates  the  supplier’s  sales  document  and  passes  it  to  the  imprest  fond 
cashier  for  payment. 

Govemment  Qedh  Card  Program. 

Authorized  govemment  credit  card  holders  may  use  the  cards  (VISA  cards  issued  through  Rocky  Mountain  Bankcard 
System)  to  purchase  goods  and  services  up  to  $2400  per  purchase,  or  the  small  purchase  threshold,  if  the  cardholder  is  a  KO. 
Funds  must  be  available  to  cover  the  purchases.  Special  training  for  cardholders  is  required.  AFARS  Subpart  13.9.  Issuance  of 
these  cards  to  deploying  units  must  be  coordinated  in  advance  of  deployment.  Time  for  issuance  is  not  available  once  the  unit 
receives  deployment  notice. 
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Competitioii  requirements  to  small  pureliase  actions  as  well  as  to  larger  procurements.  For  new  purchases  iq>  to  10% 
at  the  «"i«it  puidiase  threshold  ($2,^  normally,  $10K  in  contingencies),  onfy  one  o^  quotation  is  required,  if  the  KO  finds  the 
price  to  be  fair  and  reasonable.  Nt^em  Virginia  Football  Officials  Asyc-  B-231413,  Aug.  8,  1988,  8^2  CPD  1  120.  Distribute 
sudt  purchases  equitably  among  qualified  soured  drimm’s  Orthonedic  Swolv  &  Repair.  B-231578,  Sept  19,  1988,  88-2  CPD 
1  258.  If  practical,  sot^t  a  quotatkm  from  other  than  the  previous  supplier  before  placing  a  repeat  order. 

For  purchases  between  10%  the  small  purchase  thrediold  and  that  threshold  ($2^  normally,  $100K  during  declared 
contingencies),  obtain  oral  quotations  from  a  reasonable  number  of  sources.  Omni_gewt^  B-2334S0.2,  Mar.  7,  1989,  89-1  CPD 
1  248.  Soliciting  three  sources  is  oonsideted  reasonable.  If  practicable,  solicit  two  sources  not  included  in  the  previous 
solicitation.  PAR  13.106(bXl)  A  (5).  You  normally  should  also  solicit  aiqr  incumbent  contractor.  J.  Sledge  Janitorial  fierv.. 
B-241843,  Feb.  27,  1991,  91-1  CPD  1  225. 

Use  written  solicitations  for  construction  over  $2000  or  when  oral  quotations  arc  not  feasible.  If  only  one  source  is 
solicited,  justify  the  absence  of  oonq)etition  in  writing. 

R^inremenls  aggregating  more  than  the  small  purchase  dollar  limitations  nuqr  not  be  broken  down  into  several  purchases 
to  permit  the  use  (rf  small  purchases.  PAR  13.1Q3(b). 

Subject  to  the  following  exceptions,  the  KO  is  not  required  to  publicize  contract  actions  that  will  not  exceed  the  small 
purchase  threshold. 

Public  posting  of  the  request  for  quotations  for  10  days  is  required  if  th';  order  is  estimated  to  exceed  $5,000,  except 
when  ordering  perishable  subsistence  items.  15  U.S.C  S  ^7(e);  4’i  U.S.C  §  416;  PAR  5.101. 

For  a  CONUS  contract  action,  if  the  order  is  estimated  to  exceed  $10,0u and  onfy  one  source  is  expected  to 
compete,  publish  notice  of  the  Request  for  Quotations  (RFQ)  in  th.:  Commerce  Business  Daily  (CBD).  41 
U.S.C  §  416.  California  ftooertii^  Ibii^  B-232323,  Dec.  12,  1988,  68  Comp.  Gen.  146,  88-2  CPD  1  581.  KOs 
most  also  publish  a  synopsis  of  CONUS  sole-source  awards  in  the  CBD.  15  U.S.C  $  637(e). 

There  is  no  requirement  to  publish  a  ^opsis  of  pending  contract  actions  by  defense  agencies  which  will  be  made 
and  perfi^ed  outside  the  U.S.,  its  possessions  or  Puerto  Rico,  and  for  which  onty  local  sources  will  be 
solicited.  Many  KOs  forget  the  local  sources  only*  limitation. 

In  evaluating  quotations,  if  the  KO  receives  a  sinrie  ouctation.  the  KO  must  vei'iy  price  reasonableness  (e.g,  through 
obtaining  another  quote,  or  by  comparison  with  established  catalog  prices)  onty  when  the  requiring  activity  or  the  KO  suspects  or 
has  information  to  indicate  that  the  price  may  not  be  reasonable,  or  when  the  gov't  is  purchuing  an  item  for  which  no 
comparable  pricing  information  is  available  (e.g.,  an  item  that  is  not  the  same  as,  or  similar  to,  other  items  recently  purchased  on 
a  competitive  basis).  If  a  price  variance  between  multiple  quotations  reflects  a  lack  of  adequate  competition,  the  KO  must 
document  how  he  determined  the  price  to  be  fair  and  reasonable.  PAR  13.106(c). 

Occasionally  an  item  can  be  obtained  only  fiom  a  supplier  who  quotes  a  minimum  order  price  or  quantity  that  either 
unreasonably  exceeds  stated  quantity  requirements  or  results  in  an  unreasonable  price  for  the  quantities  required.  In  these 
instances,  the  KO  should  inform  the  requiring  activity  of  all  facts  regarding  the  quotation,  and  request  it  to  confirm  or  alter  its 
requirement  The  file  shall  be  documented  to  support  the  final  action  taken.^ 

Ureof  Bdsting  ConfetB  toSstisty  Reauiienients. 

Existing  ordering  agreements,  indefinite  delivery  contracts,  and  requirements  contracts  already  may  be  available  to  meet 
recurring  requirements,  such  as  fuel  and  subsistence  items.  Investigate  existence  of  su^di  contracts  with  contracting  offices  of  units 
and  activities  with  continuing  missions  in  the  deployment  region.  For  example,  the  Nevy  had  an  existing  contract  for  the 
proton  of  shore  services  to  its  ships  in  the  ptm  of  Mombasa,  Kenya,  which  was  used  in  lieu  of  new  contracts  to  provide 
services  to  air  crews  operating  out  of  Mombasa  during  Operation  Pr^de  Relief. 

The  Transatlantic  Division  of  the  Arnty  Corps  of  ^gineeis  has  a  cost-type  cont  act  known  as  LXIGCAP  (Logistics  Civil 
Augmentation  Program)  which  provides  for  comprehensive  logistics  and  construction  support  to  a  deployed  force  anywhere  in  the 
world.  By  using  this  contract  to  provide  logistics  support  to  a  deployed  force,  a  commander  can  perform  a  military  mission  with 
a  much  smaller  force  than  might  otherwise  be  necessary,  and  without  developing  and  awarding  an  entirely  new  contract  to  obtain 
required  support 

Alternative  Methods  for  Fulfilling  Requirements. 

Nw  and  existing  contracts  are  not  the  only  method  of  meeting  the  needs  of  deployed  military  forces.  The  military  supply 
system  is  the  most  common  source  of  supplies  and  services.  Cross-servicing  agreements  and  host-nation  support  agreements  exist 
with  NATO,  Korea,  and  other  major  U.S.  allies.  Similarly,  under  the  Economy  Act,  other  government  agencies  may  fill 
requirements  for  deployed  forces,  either  from  in-house  resources  or  by  contract.  Finally,  service  secretaries  retain  substantial 
residual  powers  under  Public  Law  85-804  which  may  be  used  to  meet  critical  requirements  that  cannot  be  fulfilled  using  normal 
contracting  procedures. 

Host  nation  support  and  cross-servicing  agreements  as  means  of  fulfilling  the  needs  of  deployed  U.S.  forces  are  addressed 
in  10  U.S.C  §S  2341-2350;  DOD  Dir.  2010.SI;  and  AR  12-16.  These  authorities  permit  acquisitions  and  transfers  of  specific 
catejpries  of  logistical  support  Transactions  may  be  accomplished  notwithstanding  certain  other  statutory  rules  related  to 
acquisition  and  arms  export  controls.  However,  except  during  periods  of  active  hostilities,  transactions  are  limited  to  a  total  of 
$150M  per  year  for  NATO  and  SIOM  per  year  for  non-NATO  allies.  The  usefulness  of  these  arrangements  may  be  limited  when 
the  host  nation  has  not  invited  U.S.  intervention. 

The  Economy  Act  (31  U.S.C  §5  1535-1536)  provides  another  alternative  means  of  fulfilling  requirements.  An  executive 
agenqr  may  transfer  funds  to  another  agency,  and  order  goods  and  services  to  be  provided  from  existing  stocks  or  by  contract. 

For  example,  the  Air  Force  could  have  construction  performed  by  the  Army  Corps  of  Engineers,  and  the  Army  might  have  Dep’t 
of  Bner^  facilities  fabricate  special  devices  for  the  Army.  Procedural  requirements  for  Economy  Act  orders,  including  obtaining 
contracting  officer  approval  on  such  actions,  are  set  forth  in  FAR  Subpart  175  and  LFARS  2175. 

Extraordinary  contractual  actions  under  Pubic  Law  85-804  (50  U.S.C.  §§  1431-1435;  FAR  Part  50)  may  be  entered  under  the 
bre^  residual  authority  of  the  SECARMY  to  initiate  extraordinary  contractual  actioi  s  to  facilitate  national  defense.  Requiring 
activities  may  request  that  the  Secretary  use  this  authority.  There  are  few  limitations  on  use  of  these  powers.  FAR  50.203(a). 
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Piooedtties  for  requesting  use  of  these  powers  are  found  in  PAR  Subpart  S0.4,  DEARS  Subpait  2S0.4,  and  AFARS  Subpart  30.4. 
Congress  still  must  appropriate  funds  needed  to  pqr  obligations  incurred  under  this  authority. 

Lrasw  of  Real  Piooertr. 

The  Army  is  authorized  to  lease  foreign  real  estate  at  an  annual  rent  of  under  $250,000.  10  U.S.C  §  2673.  Authority  to 
lease  is  delegate  <»  an  individual  lease  basis.  AR  4QS-10,  para.  3-36.  Billeting  services  are  acquired  by  contract,  not  lease. 
True  leases  normally  are  accomplished  by  the  Army  Corps  of  Engineers  using  area  teams. 


INTERNATIONAL  LAW  mwsmBBATIONS  IN  THE  ACQUlSmON  OF  SUPPLIES  AND  SFRVirRS 

nORlMO  MniTARY  OPERATIONS 


We  general^  cannot  refy  on  the  ptindpies  of  international  hnv  for  the  acquisition  of  supplies  and  services  to  support 
military  operations,  limitations  under  intertutionai  law  make  it  imperative  that  we  nortrudly  acquire  suf^lies  and  services  using 
U.S.  acquisition  laws.  Nevertheless,  battlefield  acquisition  techniques  nuqr  prove  a  valuable  means  of  supporting  some  of  the 
needs  of  a  deployed  force  when  active  combat  or  actual  occupation  of  ho^e  territory  occurs.  TAB  I  provides  a  summary  of  the 
international  law  principles  which  govern  the  acquisition  of  property  while  opposing  an  enemy  force  or  in  occupied  territory. 


POLICING  THE  BATIUBPIRIJ) 


The  Grenada  and  Panama  operations  spawned  a  large  number  of  irregular  or  unauthorized  procurements  and  other  actions 
with  procedural  defects.  At  the  end  of  active  hostilities,  U.S.  forces  faced  the  problem  of  correcting  errors  made  in  acquisitions 
supporting  combat  units.  Generally,  resolution  involved  ratification,  extraordinary  contractual  actions,  and  GAO  claims 
procures. 

RntiBnarimi  at  Coaitracts  Boecnted  br  Unanihoriaed  Gov't  PetaonneL 

Oi^  certain  officials  (chief  of  a  contracting  office.  Principal  Assistant  Responsible  for  Contracting  (PARQ,  Head  of 
Contracting  Agen^  ^CA))  may  ratify  agreements  made  by  unauthorized  persons  and  bind  the  U.S.  in  contract  FAR  1.602-3. 
There  are  dollar  limits  on  the  authorify  to  ratify  unauthorized  commitments: 

Up  to  $2,300  •  Chief  of  Contracting  Office 

$2,300  •  $23,000  .  PARC 

Over  $23,000  •  HCA 

These  officials  rntf  ratify  onfy  when: 

The  government  has  received  the  goods  or  services. 

Hie  ratifying  official  has  authority  to  obligate  the  U.S.  now,  and  couliTliave  obligated  the  U.S.  at  the  time  of  the 
unauthorized  commitment 

The  resulting  contract  would  otherwise  be  proper  (a  proper  contract  type,  a  contract  not  prohibited  by  law,  etc.),  and 
adequate  funds  are  available,  were  aioulable  at  the  time  of  the  unauthorized  commitment,  and  have  been  available 
continuously  since  that  time. 

The  price  is  fair  and  reasonable. 

DxtriO|dina^__Cotitmct^ai_Artion|^ 

If  ratification  is  not  appropriate,  e.g,,  where  no  agreement  was  reached  with  the  supplier,  the  taking  may  be  compensated  as 
an  informal  commitment.  PAR  30302-3.  Alternatively,  the  supplier  may  be  compensated  using  residual  powers  of  the  service 
secretary.  PAR  Part  30. 

RiK)uests  to  formalize  informal  commitments  must  be  based  on  a  request  for  payment  made  within  6  months  of  furnishing 
the  goods  or  services,  and  it  must  have  been  impracticable  to  have  used  normal  contracting  procedures  at  the  time  of  the 
commitment  PAR  503Q3(d). 

These  procedures  have  been  used  to  reimburse  owners  of  property  taken  during  the  Korean  War  (AFCAB  188,  2  BCR 
1  16  (1966));  in  the  Dominican  Republic  (Elias  Then,  Dept  of  Army  Memorandum,  4  Aug.  1966);  in  Jaragua  S.A.,  ACAB  No. 
1087,  10  Apr.  1968;  and  in  Panama  (Anthony  Gamboa,  Dep’t  of  Ar^  Memorandum,  Jan.  1990). 

General  Accountinn  Office  fGAOldaiina. 

GAO  claims  procedures  provide  another  method  of  settling  claims  for  which  the  legal  authority  or  procedures  are 
uncertain.  The  GAO  has  broad  authority  to  settle  claims  against  the  U.S.  See_  31  U.S.C  §  3702(a);  Qaim  of  Hai  Tha  Trune. 
B-213118,  64  Comp.  Gen.  135  (1984).  The  procedures  are  set  forth  in  4  C.F.R.  Part  30,  and  in  Title  4,  GAO  Policies  and 
Procedures  Manual  for  the  Guidance  of  Federal  Agencies.  See  also  AR  37-1,  paras.  20-19  &  20-96. 

Voluntary  Creditors.  Generally,  government  employees  who  make  payments  from  private  funds  on  behalf  of  the  U.S.  may 
not  be  reimbursed.  Sec,  31  U3.C  §  1342;  Volunttrv  Pavments-Gov't  Reimbursement  Liability.  B-115761,  33  Comp.  Gen.  20 
(1933).  A  limited  exception  to  this  rule  may  apply  in  cases  of  urgent,  unforeseen  emergencies.  Reimbursement  of  Personal 
Expenditures  by  Military  Member  for  Authorized  Purchases.  B-195002,  May  27,  1980,  80-2  CPD  1  242.  Circumstances  authorizing 
reimbursement  include  protection  of  gc^rnment  property,  Meals-Purnishine-General  Rule.  B-177900,  53  Comp.  Gen.  71  (1973), 
and  unforseen  impediments  to  completion  of  an  urgent  agency  mission.  Reimbursement  of  Personal  Expenditures  by  Military 
Membw  for  Authorized  Purchases.  B-195002,  May  27,  1980,  80-2  CPD  $  242. 

GAO  claims  procedures  may  be  used  to  reimburse  employees  who  have  made  payments  which  may  fit  within  the  above 
exceptions  to  the  general  rule.  The  case  at  64  Comp.  Gen.  155  involved  a  claim  by  Vietnamese  man  that  the  GAO  determined 
to  be  cognizable,  but  which  was  barred  by  a  sutute  of  limitations.  The  case  at  33  Comp.  Gen.  20  involved  a  peison  who 
submitted  a  voucher  for  $1330,  $9.00  of  which  was  denied.  A  supervisor  reimbursed  that  person  the  $9.00  out  of  his  own  pocket, 
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and  claimed  that  mon^  by  tetter  to  GAO  (GAO  denied  tecovety  because  supervisor  volunteered  payment,  and  proper  way  was 
for  pcaoB  himself  to  file  direct^  with  GAO  for  $9.00).  The  case  at  S3  Comp.  Gen.  71  involved  a  claim  for  the  cost  of 
piovidmg  food  service  to  Federal  Protective  Services  Officers;  the  GAO  found  it  reimbursable  on  an  emergency  basis  because  the 
officers  had  to  be  on  call  to  protect  a  federal  building  occupied  by  protesters. 

If  the  GAO  believes  that  a  meritorious  claim  caimot  be  paid  because  an  appropriation  is  not  available  for  its  payment, 
GAO  reports  to  Congress.  31  U.S.C  $  3702(d).  This  reports  may  form  the  basis  fen  congressional  private  relief  legislation. 


CONCUJgON 


Planning  is  critical  to  the  suocem  of  contracting  operatioas  in  an  operaticmal  setting.  Identification  and  proper  training  of 
comracting  personnel  before  deployment  is  essential  In  addition  to  understanding  the  basic  contracting  rules  that  will  apply 
during  UJ.  military  (^>erati(ms,  contractii^  personnel  also  must  know  basic  fiscal  law  principles  (see  TAB  L). 

Unauthorized  commitments  are  easier  to  avoid  than  to  correct  through  ratifications.  Avoid  them  by  putting  contracting 
aqwbility  where  it  is  needed  on  the  battlefield.  When  they  do  occur,  ensure  that  they  are  detected  and  rei>orted  early  while  they 
ate  easier  to  correct 
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APPENDIX  A: 
STANDARD  FORM  44 


INSTRUCTIONS 

(TfHt  torn  it  tor  offieM  Sovamnam  usa  oMi! 

1.  Pilling  in  th*  Form 

(ai  AB  cooMa  of  ma  form  must  ba  lagibla.  To  in- 
sura  lagriMiiy.  indaMila  oanei  or  baS-oomt  pan  snauU 
ba  usaa  SEU£F‘S  NAME  ANO  AOOflESS  MUST  3E 
PniNTEO. 

(bl  itams  oroarad  wiH  ba  inohnduaUy  Hsiad.  Qanaral 
dascnonons  sucn  sa  "narawara  "  ara  not  aceaotaoia. 
Show  oacpunt  ‘arms. 

(cl  Sntar  protact  fafaranea  ar  oinar  dannfying  da* 
scnotion  m  soaca  caenonad  "PURPCSE  "  Also,  aniar 
proqar  accounnng  informaaon,  if  !<nawn. 

2.  Distributing  Copiaa 

Copy  Na  1— Giva  to  saOar  for  uaa  aa  tha  invoiea  or  aa 
an  ansfliniam  to  hia  comwarciai  invoKai 

Copy  Na  2— <3iwa  (a  satlar  for  uaa  as  a  racord  of  ina 
ordar. 

Copy  Na  3— 

(1)  On  ovar-mo-countar  transacbons  wnara  da* 
livary  nas  baan  rnaoa.  compiaia  racaiving  .-aoort  sac- 
non  and  ‘onward  tms  csoy  to  :na  procar  acmmistra* 
!iva  ottica. 

(2)  On  omar  man  oomciatad  3vaf-'na<ountar 
transacaons.  forward  ana  cooy  to  dcation  soacKad 
for  da«»ar/  (Upon  oativary.  raeatving  reoort  sac- 
non  la  to  3a  oomoiatad  and  tbis  cooy  man  forwardad 
to  tna  proper  aonnmstnitiva  oWca.l 

Copy  No.  A— Paiam  in  tfia  boon,  uniass  otfiarwisa 
insouetea 

3.  Whan  Paying  Cash  at  Tima  of  Purchasa 

(SI  Enter  tna  amount  of  easn  paid  and  ootam 
sailer  s  signature  in  tna  soaca  orovioed  in  trte  Seller 
secnon  o»  Cooy  No.  t.  if  seller  prefers  to  provide  a 
commercial  cpsn  receiot.  aitacn  it  to  Copy  No  i  and 
cnecK  tne  paid  n  casn  biocx  at  me  pottcm  of  tna 
‘orm 

(bl  Oistnoution  of  ccoies  wnen  payment  s  by  casn 
IS  the  s»ne  as  oescnoad  aoova.  exceot  tnat  Cooy  No.  i 
is  tetamsd  by  Gavemmant  reoresentaiive  wnen  casn 
payment  is  maoe.  Cooy  No.  1  is  useo  inereatter  in 
accprcanca  wiin  agency  instructions  pertaining  to 
nanoiing  reeeiots  lor  casn  payment. 
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PURCHASE  ORD6B— INVOICg^VOUCHEB 
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CHAPTER  1:  INIRODUCnON 

PURPOSE  -  This  handbook  provides  a  consolidated  source  of  information  for  an  ordering  officer  to  use  during  contingency 
operations  or  exercises.  Concepts  and  guidelines  contained  in  this  handbook  also  may  be  used  by  contract;  personnel  during 
d^kjyment  exercises. 

SOURCE  -  Materials  contained  in  this  handbook  are  based  on  regulatory  guidelines  concerning  continge  icy  contracting,  and 
after-action  reports  from  actual  deployments. 

DEPINmONS  -Condngra^L-  An  operation  in  which  members  of  the  military  are  or  may  become  engaged  in  active  hostilities 
against  an  enemy  or  an  opposing  force.  It  does  not  include  routine  training  exercises  or  activities  at  or  away 
tern  the  home  station. 

Contingencv  contracting  -  Provides  those  essential  supplies  and  services  needed  to  sustai-'.  the  mission  during  a 
contingency  operation. 

MffiSION  STATEMENT  —  To  support  purchases  of  over-the-counter  supplies  and  services  essential  to  the  mission  of  deployed 
units.*  The  operative  word  is  ‘support*  A  truly  effective  ordering  officer  never  forgets  the  mission  is  to  provide  timely  support 
to  the  unit  by  purchasing  those  legitimate  requirements  at  a  fair  and  reasonable  price. 


CHAPIER  2;  FUNDING  ISSUES 

INTRODUCTION  -  This  chapter  highlights  appropriate  contingency  contract  funding  practices.  In  evety  case,  proper  authorities 
must  certify  appropriated  funds  as  available  prior  to  an  ordering  officer’s  execution  of  an  SF  44.  The  procedures  for  acquiring 
such  certification  depend  on  the  location  and  duration  of  the  deployment,  and  proximity  of  the  Finano  and  Accounting 
Officer.  Failure  to  secure  sufficient  funds  prior  to  the  execution  of  an  SF  44  will  cause  delays  in  payment  which  create  an 
embarrassment  to  the  unit  and  may  eliminate  an  important  source  of  supply.  Such  a  failure  also  may  result  in  adverse 
consequences  for  the  ordering  otRcet  personally. 

FINANCE  AND  UNIT  RELATIONSHIPS  —  A  deployed  unit  must  maintain  a  close  working  relationship  « ith  its  Finance  and 
Accounting  Officer  for  timely  fund  certifications  and  payments.  Communications  must  be  maintained  throughout  the  deployment 
to  ensure  expei^tures  are  within  the  funds  available,  and  that  ai^  supplemental  funding  is  obtained  prior  o  making  purchases. 
Early  coordination  with  the  Finance  and  Accounting  Officer  will  avoid  confusion  and  will  assist  in  a  more  organized  departure. 

FUNDING  PROCEDURES  -  Prior  to  deployment,  the  unit  must  submit  a  funding  document,  certified  by  the  proper  authority, 
to  the  Directorate  of  Contracting  The  document  that  usually  serves  as  support  for  this  funding  action  is  DA  Form  3953, 
Purchase  Request  and  Commitment  The  DA  Fbrm  3953  must  state  the  number  of  SF  44s  needed  by  the  deploying  unit  and  the 
approximate  time  frame  for  their  use.  When  approved  by  the  finance  officer  or  designee,  the  DA  Form  3953,  Purchase  Request 
and  Commitment,  makes  funds  available  for  obligation  and  records  them  as  commitments  in  accounting  records.  The  amount 
approved  is  an  estimate  of  the  amount  which  may  be  obligated  by  the  recipient  unit  for  a  specific  period  of  time  and  designated 
purpose.  DA  Form  3953  normally  is  issued  to  the  Directorate  of  Contracting  to  permit  requirements  to  be  funded  without 
having  to  certify  "funds  availability  for  each  requisition.  If  the  Directorate  of  Contracting  is  issued  such  a  bulk-funded  DA  Fonn 
3953,  the  ordering  officer  is  responsible  for  keeping  a  record  of  obligations  and  the  remaining  balance  of  funds  on  the  reverse  of 
the  form. 

CLASS  A  PAYING  AGENTS  -  Qass  A  paying  agents  are  appointed  when  payment  to  vendors  cannot  be  made  by  disbursement 
from  a  central  paying  office.  The  use  of  Qass  A  paying  agents  often  is  necessary  when  paying  in  foreign  currency.  Their  use 
also  expedites  payments  to  help  establish  and  maintain  good  vendor  relationships.  Most  small  businesses  in  CONUS  and 
overseas  cannot  afford  to  wait  for  payment  for  long  periods  of  time,  and  availability  or  lack  of  expedited  payment  will  influence 
their  decision  to  do  business  with  the  Government,  or  the  prices  they  charge.  Most  overseas  purchases  are  cash-and-carry  only. 

CLASS  A  PAYING  AGENTS’  DUTIES  -  Qass  A  paying  agents  are  appointed  in  writing  by  the  installation  commander  or 
individual  commanders  of  tenant  activities.  They  make  payments  for  purchases  made  by  the  ordering  officer.  Prior  to 
deployment,  the  paying  agent  should  receive  a  thorough  briefing  from  the  Finance  and  Accounting  Officer  on  duties  and 
responsibilities,  and  be  given  written  operational  instructions.  Designated  pick-up  points  and  emergency  pr>jcedures  are  essential 
for  the  timely  release  and  replenishment  of  funds. 


K-10 


CHAPTER  3:  BRSPOMsnui  JiiHS  AND  DUTIES  OP  ORDERING  OFFICERS 


Before  biqpmg  aiqrtliiiig,  ordering  officers  must  ensure  that: 

a.  Suffident  funds  are  available.  A  DA  Fbim  39S3,  Purchase  Request  and  Commitment  Fbrm,  signed  by  a  Budget  Officer 
or  other  designated  certiQnng  officer  must  be  in  place  prior  to  the  ordering  officer  entering  into  any  transactions. 

b.  The  pnidiase  amount  of  aiqr  one  transaction  does  not  exceed  the  dollar  limitation  spe<^ed  in  the  aj^intment  letter. 

The  requirement  win  not  be  split  to  avoid  this  doUar  limitation.  The  current  limitation  for  use  of  the  ^  44  is  $2^00 

(smatt  purchase  threshold  is  the  limitation  for  aviation  fuel). 

c.  The  supplies  or  services  are  available  in  the  local  trade  area. 

d.  One  deUveiy  of  supplies  or  services  and  one  payment  wiU  be  made  per  SF  44. 

e.  The  price  is  fur  and  reasonable. 

f.  The  purchases  are  rotated  among  sources  of  supply  vriien  possible. 

g.  Items  ate  justified  and  mission  essentiaL 

The  ordering  (^oer  must  also: 

a.  Prepare  the  Standard  Form  44  in  accordance  with  the  completion  instructions  of  Chapter  4. 

b.  Co^iy  strictly  with  aU  provisions  of  the  appointment  letter. 

c.  Maintain  a  register  of  orders  issued  and  copies  of  each  SP  44  with  supporting  documents,  in  accordance  with  the 
recording  instructions  of  Chapter  4. 

d.  Proicq>tly  report  individual  transactions  made  during  the  month  and  at  the  completion  of  the  operation,  in  accordance 
with  Chapter  4. 

e.  Become  thoroughly  fiuniliar  with  AR  600-50,  Standards  of  Conduct,  and  review  it  at  least  semiannually.  The  ordering 
officer  will  furnish  the  aj^intment  authority  a  signed  statement  that  AR  600-50  has  been  read  and  is  understood. 


CHAPTER  4:  STANDARD  FORM  44 

GENERAL  -  This  chapter  prescribes  policies  and  procedures  governing  the  activities  of  oidering  officers  authorized  to  make 
small  purchases  using  Standard  Form  44. 

DEFINITIONS  —  Ordering  Officer  -  a  military  or  DOD  civilian  employee  authorized  to  make  small  purchases  of  supplies  and 
non-personal  services  by  virtue  of  an  appointment  letter  issued  by  the  Director  of  Contracting.  Individuals 
considered  for  appointment  must  be  qualified  and  have  the  time  available  to  act  as  an  ordering  officer. 
dass  A  Agent  -  a  Commissioned,  Warrant  or  Noncommissioned  Officer  in  the  grade  E-7  or  above,  appointed 
to  act  as  an  agent  of  the  Finance  and  Accounting  Officer  (PAO)  for  the  purpose  of  making  payments  as 
specified  in  the  appointment  letter. 

p-ceiving  Officer  -  a  military  or  DOD  civilian  employee,  fibm  the  requiring  activity,  normally  in  a  position  to 
wrify  receipt  of  supplies  or  services.  This  individual  does  not  require  oidets.  Whenever  feasible,  the  ordering 
office  and  receiving  officer  should  be  separate  individuals. 

•OUOES  -  USE  OF  STAI4DARD  FORM  44 

a.  The  Standard  Form  44  is  printed  as  a  carbon  interleaved  form,  with  four  sheets  per  set,  and  provides  in  one  document 
a  Purchase  or  Deliveiy  Order,  a  Receiving  Report,  a  Property  Voucher,  and  a  Payment  Voucher. 

b.  Purchases  with  this  form  will  only  be  made  by  a  duly  appointed  ordering  and/or  contracting  officer.  Total  dollar 
amount  of  each  SF  44  will  not  exceed  the  dollar  limitation  specified  in  the  appointment  letter  or  by  regulation. 

c.  Orders  will  be  for  off-the-shelf  items.  Prices  mty  be  obtained  by  telephone  or  from  a  vendor’s  place  of  business.  Only 
one  source  of  supply  must  be  considered,  so  long  as  the  ordering  officer  can  justify  the  price  as  reasonable.  Do  not  use 
the  same  vendor  ^  the  time.  Switching  vendors  will  increase  the  interest  of  several  vendors  in  conducting  business  with 
the  government,  and  ensure  reasonable  prices. 

d.  Similar  type  items  will  be  consolidated,  whenever  possible,  into  one  order.  When  the  aggregate  monetary  amount 
exceeds  the  authorized  dollar  limitation  of  the  ordering  officer,  requirements  will  not  be  split  to  avoid  the  limitations  on 
the  ordering  officer’s  authority.  These  requirements  will  be  referr^  to  the  contracting  officer  for  procurement  action. 

e.  Ordering  officers  caruot  redelegate  their  responsibilities.  They  must  sign  all  documents  used  for  purchasing  with  the 
same  name  as  appears  in  their  appointment  letter  and  use  the  title  "Ordering  Officer."  No  one  will  sign  for  an  ordering 
officer  under  any  circumstances. 

f.  When  a  purchase  is  to  be  made  using  the  SF  44,  the  ordering  officer  executes  the  purchase  document.  The  items  will 
be  signed  for  by  the  receiving  officer  and  paid  by  the  Oass  A  Agent.  If  the  Class  A  Agent  is  not  available,  and  depending 
on  the  circumstances,  the  ordering  officer  either  will  give  the  Seller  copies  1  and  2  of  the  SF  44  with  instructions  to 
forward  copy  1  to  the  Finance  and  Accounting  Office  (FAO)  designated  on  the  form  for  payment,  or  will  only  give  copy  2 
to  the  Seller  for  his  records,  and  send  copies  1  and  3  to  the  FAO  directly  for  payment. 

g  Ordering  officers  will  not  make  any  pv  chases  from  individuals  who  are  employed  by  the  U.S.  Government,  or  from  a 
company  with  which  the  ordering  officer  has  an  interest  or  stock.  If  this  is  the  only  source  of  supply,  the  appointing 
authority  must  be  notified. 

DISTRIBUTION  OF  THE  SF  44 

a.  When  the  SF  44  is  paid  immediately  by  the  Qass  A  Agent,  copy  1  is  signed  by  the  seller  and  given  directly  to  the 
Qass  A  Agent;  if  not,  see  para.  f.  above  under  "Policies." 

b.  Copy  2  (seller’s  copy  of  invoice)  will  be  given  to  the  vendor  at  the  time  of  purchase. 

c.  Copy  3  will  be  annotated  by  the  receiving  organization,  and  forwarded  to  the  proper  FAO/CIass  A  Agent  as  the 
receiving  report. 

d.  Copy  4  will  be  retained  by  the  ordering  officer  and  forwarded  with  the  end-of-month  report. 
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USB  OF  THE  SP  44 

a.  The  ordering  officer  must  be  aware  that  just  because  an  item  is  authorized  by  a  TDA  or  other  publication  does  not 
mean  it  is  authorized  for  local  purchase.  Qose  coordination  with  unit  supply  personnel  is  required  to  make  these 
determinations.  Items  which  are  not  utilized  in  direct  support  of  the  activity  for  which  the  ordering  officer  was  appointed 
nuqr  not  be  purchased.  Purchasing  items,  or  contracting  for  services,  other  than  those  authorized,  is  not  legal  and  the 
ordering  (^ecr  auy  be  held  pecuniarily  liable.  For  example,  some  ordering  officers  in  Grenada  bought  *FT  uniform* 
T-shirts  for  their  units,  and  ended  up  piling  for  them  personally. 

b.  The  ordering  officer  must  be  aware  that  the  SF  44  is  a  direct  draft  upon  the  U.S.  Treasury,  which  may  be  accepted  by 
vendors  without  further  proof  of  authority  to  execute.  Therefore,  the  ordering  officer  must  safeguard  all  SF  44s,  or  risk 
being  held  accountable  for  those  forms  presented  for  payment  over  the  signature  of  someone  other  than  the  ordering 
officer. 

c.  The  SF  44  nu^  be  used  to  effect  purchases  when  one  or  more  of  the  following  conditions  exist: 

(1)  When  an  emergenqr  situation  precludes  submission  of  a  purchase  request  through  normal  suppty  channels.  Lack 
of  foresi^t  or  pre-planning  does  not  constitute  an  emergency. 

(2)  When  authorized  supplies  are  not  available  through  normal  supply  channels  and  local  procurement  for  these 
supplies  is  determined  to  be  the  most  efficient  means  of  le-supply. 

(3)  When  there  are  no  other  sources  of  U.S.  Government  supply  available  within  a  reasonable  area. 

COMPLBnON  OF  STAh4DARD  FORM  44 
Block  1  -  Seir  eqilanatoiy. 

Block  2  —  Order  No.  The  order  number  consists  of  thirteen  (13)  alpha  numeric  characters  as  follows: 

Characters  1  thru  6  -  Activity  Address  Number 
Characters  7  and  8  -  Current  Fiscal  Year  (i.e.  91) 

Character  9  —  M 

Character  10  thru  13  -  Serial  number  assigned  in  numerical  sequence  preceded  by  the  alpha 
character  X  (i.e.  XOOl). 

A  completed  order  number  looks  like  the  foilowing:  DAHC76-91-M-X001. 

Block  3  -  Complete  name  and  address  (including  zip  code)  of  supplier. 

Block  4  -  Unit  and  address  for  which  the  ordering  officer  is  making  the  purchase  and  is  otherwise  assigned. 

Block  S  -  Description  of  supplies  or  services  to  include  quantity,  unit  price,  and  extended  am'ounL 
Block  6  -  Self  explanatory. 

Block  7  -  Discount  terms,  if  applicable. 

Block  8  -  Agency  name  and  bilUng  address  of  the  PAG. 

Block  9  -  Signature  of  ordering  officer. 

Block  10  -  ^rpose  and  Accounting  Data.  Give  complete  fund  citation.  The  ordering  officer  needs  to  obtain  this 
information  from  the  appropriate  budget  officer. 

Block  11  -  Sigi  ature  of  the  receiving  officer  or  ordering  officer  as  appropriate. 

Block  12  -  Self  explanatory. 

Block  13  -  Self  explarutoty. 

Block  14  -  Chrek  this  block  and  insert  the  total  amount  from  Block  6.  NOTE;  If  the  Seller  is  going  to  be 
responsible  for  submitting  copy  #1  (original)  of  the  SF  44  to  the  PAO,  give  the  Seller  copies  1  and  2  with 
instructions  on  processing  of  the  original  (copy  1)  to  the  FAO. 

Block  15  —  If  the  Seller  is  going  to  use  the  SF  44  as  its  invoice,  it  needs  to  sign  in  this  block.  If  the  Seller  is  using 
its  own  invoice,  attach  the  invoice  to  copies  1  &  3,  and  forward  to  Finance  &  Accounting  Office,  or  give  these 
copies  to  the  Class  A  Agent.  When  the  supplier  wants  to  use  its  own  invoice,  it  does  not  sign  in  Block  15. 

Block  16  -  Self  explanatory. 

RECORD  OF  PURCHASES  BY  THE  ORDERING  OFHCER 

a.  The  ordering  officer  will  maintain  a  record  of  purchases  made  in  register  format.  The  register  will  show,  as  a 
minimum,  purchase  instrument  number,  vendor  identification,  and  total  cost  of  the  transaction.  Copy  4  of  the  SF  44,  with 
a  copy  of  the  Seiler’s  sates  slip  or  invoice,  will  be  filed  with  or  cross-referenced  to  the  related  register  page  and  entry 
number. 

b.  The  ordering  officer  also  will  maintain  a  record  of  funds  remaining  available  to  him  on  the  back  of  the  DA  Form 
3953.  This  will  be  maintained  in  checkbook  register  style,  with  each  entry  being  subtracted  and  a  running  balance 
maintained  at  all  times. 

REPORTING  OF  INDIVIDUAL  TRANSACHONS 

a.  A  report  of  the  transactions  made  during  the  month  will  be  made  directly  to  the  Appointing  Authority  no  later  than 
the  last  day  of  each  month.  Cut  off  date  for  the  report  will  be  the  20th  day  of  each  month  to  ensure  submittal  of  the 
report  by  the  last  day  of  the  month. 

b.  Ordering  officers  appointed  for  a  period  of  less  than  one  month,  or  for  an  operation  lasting  less  than  four  weeks,  and 
whose  period  of  appointment  overlaps  the  20th  of  the  month  in  which  the  appointment  begins,  wilt  submit  a  single  report 
within  10  days  of  the  date  of  termination  stated  in  the  appointment  letter  or  the  end  of  the  operation. 

c.  Negative  reports  are  required  in  all  cases. 

CLEARANCE  REQUIREMENTS  /  LETTERS  OF  CLEARANCE 

a.  When  an  ordering  officer’s  appointment  is  terminated,  ,he  ordering  officer  will  bring  to  the  Director  of  Contracting  or 
Appointing  Authority  the  following; 

(1)  Original  x>py  of  appointment  letter. 

(2)  Copies  of  all  reports  filed  previously. 
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(3)  A  complete  report  for  ai^  period  between  the  last  report  and  the  date  of  termination,  including  all  copies  of 
the  SF  44,  all  sales  slips  or  other  receipts,  and  any  justifications,  if  any,  regarding  price  or  source 
reasonableness. 

(4)  An  original  copy  of  the  DA  Form  39S3. 

(5)  Any  unused  SF  448  in  his  possession. 

b.  A  Letter  of  aearance/Termination  signed  1^  the  contracting  officer  will  be  returned  to  the  ordering  officer  after  all  the 
above  has  been  reviewed  and  certified  to  be  acceptable. 


CHAFTBR  S:  ntE-FLANNING 

GENERAL  —  At  this  pt^t,  the  ordering  officer  should  have  a  basic  understanding  of  legal  authorities,  funding  practices,  and 
duties.  The  previous  chapter  dealt  with  mechanics  on  how  to  fulfill  those  duties.  This  chapter  will  focus  on  pre-planning  and 
preparation  actions  for  establishing  local  purchase  capability.  While  not  intended  to  be  all  inclusive,  it  should  provide  the 
ordering  officer  a  good  foundation  and  better  perspective  on  his  or  her  role. 

PRE-PLANNING  AND  PREPARATION  ~  There  are  many  things  a  unit  can  and  should  do  to  prepare  for  an  operation. 
Preparing  in  advance  is  important  for  one  very  basic  reason:  there  will  not  be  enough  time  to  do  these  things  once  an  operation 
gets  under  way.  The  following  areas  ate  those  an  ordering  officer  should  at  least  address  and  plan  fi  r  prior  to  deployments. 

a.  Personal  and  Administrative  Preparations.  The  following  is  a  list  of  administrative  requii.  nents  an  ordering  officer 
most  possess  to  start  an  operation: 

(1)  SF  44s  furnished  by  the  Directorate  of  Contrttcting. 

(2)  Ordering  officer  handbook. 

(3)  Copy  of  the  DA  Form  39S3  that  the  SF  44s  were  issued  against. 

(4)  Ordering  officer  appointment  letter. 

(5)  Gvilian  dothes.  In  some  instances,  it  may  be  necessary  to  keep  a  low  profile  and  blend  in  with  the  local 
community. 

b.  Arrange  for  the  Class  A  paying  agent  to  accompany  the  ordering  officer  with  local  currency  for  Ic  i  purchases. 

c.  Establishing  the  Rules  of  Engagement.  The  ordering  officer  needs  to  have  a  plan  that  will  best  support  the  unit’s 
needs.  This  will  entail  establishing  a  set  of  rules  for  customers  to  follow  when  submitting  requirements.  The  rules 
should  indude  instructions  on  purchase  descriptions,  funding,  pick-up,  and  delivery  procedures.  The  rules  should  also 
discuss  consolidating  requirements,  when  possible,  to  avoid  unnecessary  trips  downtown.  When  multiple  units  are 
operating  in  a  particular  area,  the  ordering  officers  and  their  commanders  should  coordinate  their  requirements  to 
avoid  competing  among  themselves  for  scarce  resources. 

d.  Locating  Purees.  One  of  the  most  difficult  problems  for  the  ordering  officer  at  an  unfami'iar  deployment  site  is 
locating  capable  contractors  who  can  satisfy  the  unit’s  requirements.  The  following  are  various  ways  an  ordering 
officer  m^  solve  this  problem: 

(1)  Knowledgeable  interpreter/guide.  This  person  is  a  logical  first  choice  for  obtaining  S4  urces,  although  the 
ordering  officer  must  be  careful  to  ensure  that  he  or  she  is  not  related  to  most  of  tLj  vendors. 

(2)  U.S.  Embas^  (if  available).  This  can  be  an  excellent  source  of  information.  The  de  .ense  attache  office  in 
most  embassies  can  help  with  currency  conversions  and  storage  of  funds,  as  well  as  p  oviding  a  source  list  of 
reputable  contractors.  In  addition,  the  Embassy  General  Services  officer  (GSO)  may  're  able  to  provide  some 
contracting  supped  -  particularly  if  a  contract  is  to  be  written  with  the  host  countt/s  government. 

(3)  Site  surveys.  This  is  an  excellent  tool  to  speed  up  the  ordering  process.  Ordering  officers  should  add  sources 
to  the  site  survey  list  as  th^  become  known. 

(4)  Ask  around.  There  are  a  multitude  of  ways  of  finding  sources.  Some  successful  ways  have  included  contacts 
with  the  Chamber  of  Commerce  (or  equivalent),  business  associations,  local  clergy,  influential  citizens,  and  local 
government  leaders  such  as  the  mayor.  The  major  hotel  chains  overseas  have  business  offices  which  can  help 
locate  local  sources  of  supplies.  In  addition,  there  is  nothing  wrong  with  asking  other  contractors  where  certain 
requirements  might  be  obtained.  Finally,  the  local  yellow  pages  is  an  invaluable  source  of  information  on  local 
firms. 
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INIRODUCnON 


Rscal  Unr  principles  aiq>fy  to  all  federal  operations.  Pbr  the  military  services,  fiscal  law  issues  frequently  arise  during 
contracting,  drug  interdiction,  humanitarian  and  civil  affairs,  security  assistance,  disaster  relief,  and  special  forces  operations.  With 
a  growing  numlm  of  mm-traditional  missions  to  fulfill,  the  Department  of  Defense  (DOD)  increasingly  encounters  fiscal  issues  in 
co^ucting  its  operations.  Fhilure  to  app^  fiscal  law  principles  property  may  lead  to  unauthorized  e]q>enditutes  of  funds,  and  to 
administrative  and/or  criminal  sanctkms  against  those  responsible. 

The  US.  Constitution  gives  Congress  the  authoriqr  to  raise  revenues  and  appropriate  the  proceeds  to  federal  agencies.  In 
implementing  this  authority.  Congress  has  strictty  limited  by  statute  the  ability  of  fee  executive  branch  to  obligate  and  e^rend 
appropriated  funds.  Additionally,  Congress  and  DOD  have  agreed  informally  to  other  restrictions,  which  generally  require  DOD 
to  no^  Congress  before  taking  certain  actions.  These  restrictions  are  implemented  by  reipilations  and  policy  within  DOD. 


BASIC  FISCAL  CONTROLS  ON  APPROPRIATED  FUNDS 

Congress  has  unposed  fiscal  controls  through  three  basic  mechanisms.  Each  is  implemented  by  one  or  more  statutes.  The 
Comptroller  Genera<  of  fee  U.S.,  who  heads  fee  General  Accounting  OflSce  (GAO),  regularty  audits  executive  agency  accounts 
and  scrutinizes  conn  liance  wife  the  fiscal  controts  imposed  by  Congress.  The  three  basic  fiscal  controls  are: 

Obligatirms  and  eaqienditures  must  be  for  a  pr(q>er  purpose: 

Obliptions  must  occur  within  fee  time  limits  applicable  to  fee  appropriation  (e.g.,  operation  and  maintenance  (O&M) 
funds  are  available  for  obligation  for  one  fiscal  year);  and 

Obligations  must  be  within  fee  amounts  authorized  by  Congress. 

The  enforcement  mechanism  adopted  by  Congress  for  these  controls  is  fee  Antidefidency  Act  (ADA).  See  31  U.S.C 
}$  1341(a),  lS14(a).  The  ADA  prohibits  any  govenunent  officer  or  employee  feom  malting  or  authorizing  an  expenditure  in 
lacess  of  fee  amount  available  in  an  aiqnopriation;  incurring  an  obligation  in  advance  of  an  appropriation,  except  as  authorized 
by  law;  or  malting  or  incurring  obligations  in  excess  of  formal  subdivisions  of  funds  within  fee  executive  branch,  or  in  excess  of 
amounts  prescribe  by  regulatirms  governing  fee  formal  subdivisions  of  funds.  Peitalties  for  violations  may  be  criminal  or  civil. 

31  U.S.C  S$  1349,  13S0.  Commanders  must  investigate  suspected  violations  to  establish  responsibility,  and  disdpline  violators. 

AR  37>1,  Army  Accounting  A  Fiind  Control,  para.  7-8. 


THE  PURPOSE  STATUTE  -  GENBRAl  J-Y 


Although  each  of  fee  above  basic  controls  on  fee  use  of  appropriated  funds  is  important,  fee  control  which  becomes  an 
issue  most  oten  duriig  fee  conduct  of  active  military  operations  is  fee  purpose  control.  Expenditures  from  an  appropriation 
most  be  reasonably  related  to  the  purpose  of  that  appropriation.  31  U.S.C  §  1301(a).  The  Comptroller  General  stated  the  test 
for  a  prc^r  purpose  in  Secretary  of  fee  Interior.  B-120676,  34  Comp.  Gen.  195  (1^): 

An  erqree  liture  must  be  for  fee  particular  purpose  of  fee  appropriation  or^  for  a  purpose  that  is  necessary 
an<*  inddent  to  fee  general  purpose  of  fee  appropriation. 

The  expeoditure  must  not  be  prohibited  by  law. 

The  expe,iditure  must  not  be  otherwise  provided  for,  it  must  not  fall  within  fee  scope  of  some  other  appropriation. 

The  GAO  applies  fee  Purpose  Statute  to  military  operations.  See  To  The  Honorable  Bill  Alexander.  B-213137,  A  Comp. 
Gen.  422  (1984)  (hen-iimfter  Honduras  II:  The  Honorable  Bill  Alexander.  B-213137,  Jan.  30,  1986  (unpub.)  [hereinafter 
Honduras  m. 

Ausmeiitjrinii  nf  an  Anpwipiiatioo  Geneiullr  Is  Prohibited 

A  corollary  to  fee  purpose  statute’s  control  on  appropriated  funds  is  the  general  prohibition  against  augmentation.  See 
Nonreimbursable  Transfer  of  Admin.  Law  Judges.  B-221S8S,  65  Comp.  Gen.  635  (1986);  cf  31  U.S.C  §  1532  (prohibiting  transfers 
from  one  appropriation  to  another  except  as  authorized  by  law).  Appropriated  funds  designated  for  a  general  purpose  may  not 
be  used  to  pay  for  an  effort  for  which  Congress  has  spedfically  appropriated  other  funds.  Secretary  of  the  Naw.  B-13468,  20 
Comp.  Gen.  ^  (1940).  If  two  funds  are  equally  available  for  a  given  purpose,  an  agency  may  elect  to  use  either,  but  once  the 
election  is  made,  the  agency  must  continue  to  charge  the  same  fund,  absent  legislation  to  authorize  the  change.  Recording 
Obligations  under  BPA  Cost-Plus-Fbced-Pee  Contract.  B-195732,  59  Comp.  Gen.  518  (1980),  rev*d  on  other  grounds.  61  Comp. 
Gen.  609  (1982).  There  are  a  few  statutory  exceptions  to  the  prohibition  on  augmentation.s.  For  instance,  DOD  may  expend  its 
O&M  fun^  for  hunAnitarian  assistance  efforts  that  complement  (but  do  not  duplicate)  activities  funded  by  the  appropriations  of 
other  agencies,  such  as  the  State  Department.  See,  10  U.S.C.  §§  401-02.  See  also  Foreign  Assistance  Act  (FAA),  22  U.S.C.  §§ 
2344,  2360,  23%  (permitting  foreign  assistance  accounts  to  be  transferred  and  merged);  22  U.S.C.  §  2318  (emergency  Presidential 
draw  down  authority)  (discussed  below). 

Another  way  Congress  authorizes  the  lawful  augmentation  of  accounts  is  to  enact  special  interagency  transaction  authorities. 
These  authorities  limit  or  eliminate  standard  reimbursement  requirements  between  agencies.  The  FAA  (mentioned  above  and 
described  below  in  mote  detail)  and  U.S.  counterdrug  policy  provide  good  examples  of  this  principle. 

In  counterdrug  operations,  for  example.  Congress  has  authorized  certain  expenditures  for  military  support  to  civil  law 
enforcement  agracies  fCLEAsl.  Training  is  one  of  DOD’s  primary  OAM  funded  missions.  In  the  law  authorizing  DOD’s 
sui^rt  for  CLEAs,  Cfongrm  provided  that  support  is  reimbursable  unless  it  occurs  during  normal  training  and  results  in  DOD 
receiving  a  benefit  substantially  equivalent  to  that  which  otherwise  would  be  obtained  from  routine  training  or  operations.  By 
authorizing  DOD  support  for  CLEA  missions  essentially  at  no  cost  to  CLEAs,  Congress  ht\s  provided  authority  for  the 
augmentation  of  CL^  appropriations  through  the  assistance  provided  by  DOD's  training  operations. 

There  is  no  $  ecific  statute  prohibiting  augmentations.  The  prohibition  Hows  from  several  statutory  provisions  which 
implement  Congress  control  of  government  funding.  In  the  Honduras  II  opinion,  the  GAO  described  the  concept  in  this 
manner 
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Because  congressional  authority  is  large^  asserted  through  the  appropriations  process,  the  Congress  places 
great  significance  on  the  rules  that  govern  the  use  of  appropriations  by  Federal  agencies.  It  has  devised 
qMdfic  measures  to  ensure  that  those  rules  are  followed  and  that,  for  instance,  programs  in  one  area  are 
not  supported  by  amuopriations  intended  to  be  used  elsewhere.  Re..  31  U.S.C  S§  1301(a),  1341(a),  153Z 
Honduras  n  at  2. 


1XM>  AiwoBriatioBB  and  their  l^mwaca 

OoeratioB  &  MaintenaMC  /OAMl  Aroronriations.  These  appropriatioas  p^  for  the  day-to-day  expenses  of  DOD 

conqwnents  in  gjiiiison  and  during  exercises,  deployments,  and  military  operations.  End  items  costing  over  S15,000,  ^ 
or  aiikh  are  centrally  managed  within  the  suppty  qstem,  may  not  be  purchased  with  these  funds.  Additional^, 
exerdse-related  constouction  of  permanent  fia^ties,  during  exercises  coordinated  or  directed  by  the  Joint  Chiefis  of 
Staff  outside  the  XJS.,  or  any  constriction  in  excess  of  $^,000,  may  not  be  funded  with  O&M  appropriations.^ 

Militaw  Conduction  CONI  Aonrooriations.  Congress  has  extensive  and  pervasive  oversight  programs  in  place  for 
MILCON  appropriations.  Virtually  all  construction  projects  costing  more  than  $U  million  require  spedffc  prior 
q>proval  by  Congress.  Additional^,  41  U.S.C  $  12  provides  that  no  public  contract  relating  to  erection,  repair,  or 
improvements  to  public  buildings  shall  bind  the  Government  for  funds  in  excess  of  the  amount  spedficalfy 
appropriated  for  that  purpose.  Nevertheless,  there  is  also  a  Unspecified  Minor  Construction  Program  for  minor 
construction  projects  within  each  icilitasy  department  and  within  DOD  agencies.  Money  for  these  unspecified  minor 
ctmstruction  projects  is  set  aside  within  each  MILCON  appropriation.  The  services  use  this  money  (normally  a 
relativeiy  small  amount)  for  prqjec«  costing  less  than  $U  million  without  specific  congressional  approval. 

Procurement  Aooropriatiqns.  These  appropriations  fund  purchases  of  investment  end  items  of  equipment  (presently  those 
costing  more  than  SlS,000),^and  items  that  are  centrally  managed  within  the  supply  system.  See  DOD  Manual 
7110.1-M,  DOD  Budget  Guidance  MantiaL 

Other  Approoriations.  DOD  receives  dozens  of  other  appropriations,  each  with  its  own  fund  citation  and  specific  purpose. 
In  an  operational  environment,  however,  the  appropriations  most  likely  to  be  encountered  are  those  noted  above. 
Additional  guidance  on  the  use  of  the  O&M  and  MILCON  appropriations  is  provided  below. 


THE  PURPOSE  STATUTB  -  SPECIFIC  MILITARY  OPERATIONAL  ISSUES 


The  above  discussion  of  the  Purpose  Statute  provides  an  overview  of  how  this  control  mechanism  applies  to  DOD 
operations.  More  specific  applications  of  the  Purpose  Statute  to  military  operations  are  described  below. 

O&M  Appioptiationa  -  the  dnriMt  PecIwiyutM  and  Cwitingencv  Onerationa 

Deploying  units  normally  rely  on  O&M  apprcqmatioos  Milable  to  support  their  deployment  operations.  Attorneys,  finance 
officers,  contracting  personnel,  and  others  charg^  with  responsibility  in  the  toding  of  unit  operations  must  be  familiar  with 
commonly  encountered  fiscal  controls  on  appropriated  fiind^  particularly  the  O&M  accounts,  and  verify  the  amounts  and  types  of 
funds  available. 

O&M  appropriations  pay  for  the  day-to-day  expenses  of  training,  exercises,  contingency  missions,  and  other  deployments. 

As  noted  above,  the  most  important  limitations  on  the  use  of  O&M  funds  are:  (1)  O&M  funds  generally  are  not  available  for 
procurement  of  end  items  costing  over  315,000,  or  of  any  value  if  the  items  are  centrally  managed;  *  (2)  O&M  funds  are  not 
available  for  exerdse-related  construction  that  is  not  trufy  temporary  in  nature  during  exercises  coordinated  or  directed  by  the 
Joints  Chiefs  of  Staff  outside  the  U.S.;  and  (3)  O&M  funds  normally  are  not  available  for  any  permanent  construction  in  excess 
of  $300,000.®  ^10  U.S.C  5  2805(c)(2). 

The  Deputy  General  Counsel  of  the  Army  for  Fiscal  Law  &  Policy  has  opined  that  a  potential  expansion  of  the  allowable 
uses  of  O&M  funds  may  be  permissible  during  contingency  operations.  The  basis  for  this  expansion  is  that  O&M  funds  are  the 
primary  funding  source  supporting  contingency  operations;  therefore,  if  a  unit  is  fulfilling  legitimate  requirements  necessitated  only 
by  the  contingency,  then  O&M  appropriations  ate  the  proper  funding  source.  See  TJAGSA  Practice  Notes,  Contract  Law  Note: 


'  The  Department  of  Defense  Appropriations  Act,  1994,  Pub.  L  No.  103-139,  §  8092,  107  Stat.  1418,  1461  (1993),  permits 
DOD  to  raise  this  threshold  to  S25,0(W.  If  DOD  implements  a  change  to  the  Budget  Guidance  Manual  pursuant  to  this  new 
authority,  then  O&M  funds  will  be  available  for  purchases  up  to  $25,000. 

^But  see  infra  the  text  under  the  subheading  O&M  Aopropriaiiona  —  Use  during  Deployments  and  Cootingenev  Operations 
for  a  discussion  of  the  possible  expansion  of  O&M  fund  uses  during  contingency  operations. 

®See  supra  notes  1  &  2. 

*But  see  supra  notes  1  &  2. 

®But  see  infra  the  text  below  for  a  discussion  of  the  possible  expansion  of  O&M  fund  uses  during  contingency  operations. 
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Ptoding  laiies  in  Operational  Settings.  Army  Law,  Oct  1993,  at  38.  Under  this  oossibie  lacpansion  of  the  normal  rules 
governing  O&M  funds: 

Units  may  use  OdtM  funds  for  the  acquisition  of  materials  and/or  cost  of  constructing  facilities  nliich: 

a.  ate  of  a  tenqioraiy  operatiottal  nature  and  operational  forces  intend  to  use  the  materials/facilities  for 
onfy  a  temoorarv  period  as  required  to  facilitate  operations;  and 

b.  will  not  be  used  to  sustain  permanent,  recuixent,  or  follow-on  coutingency  operations  at  the  conclusion  of 
the  immediate  efforts. 

Example:  Road  work  by  engineers  during  Operation  Restore  Hope. 

Normal  funding  rules  appty  in  all  other  situations,  including  the  funding  of  construction  for  which  the  U.S.  would  have  a 
follow-oa  or  contingency  use  after  the  termiiution  of  the  military  operations  necessitating  the  construction.  Ana^sis  of  whether 
coostructkm  is  "tenqwrary*  should  focus  on  the  duration  and  purpose  of  a  fiuility’s  use  by  U.S.  forces,  not  on  the  materials  used 
in  the  construction.  A  brick  latrine  may  meet  a  temporary  need  for  a  latrine  whidt  affords  its  occupants  some  protection 

foam  sniper  fire. 

The  Peed  and  Poraae  Act  (41  U.S.C  U  &  11*)  provides  special  obligational  authority.  The  act  permits  DOD  and  the 
Coast  Guard  to  contract  for  clothing,  subsistence,  forage,  fiiel,  quarters,  transportation,  or  medical  and  hospital  suiqilies  for  the 
current  fiscal  year,  even  in  the  absence  of  an  apprt^Miation  (i.e.,  this  is  a  special  authority  to  q>end  in  advance  of  normal  O&M 
appropriations).  Notice  to  Congress  is  required.  On  August  24,  1990,  the  Secretary  of  Defense  invoked  the  provisions  of  41 
U.&C  §  11  to  support  Operation  Desert  Shield. 

Secretarial  Contingency  Fundi  are  spedai  fimds  within  the  O&M  appropriation.  The  Secretary  of  the  military  departments 
may  aq>end  these  funds  without  regard  to  other  provisions  of  law.  10  U.&C  $  127.  However,  numerous  regulate^  conuols 
appty  to  prevent  abuse.  See  DOD  Dir.  7250.13,  Official  Representational  Funds  (Mar.  22,  1985);  AR  37-47,  Contingency  I  rnds 
of  the  S«^  of  the  Army  (JaiL  15,  1990). 

ONC  Initiative  Funds  are  available  to  fond  special  training,  humanitarian  assistance,  dvic  assistance,  and  other  selected 
operations  without  many  of  the  usual  O&M  constraints.  10  U.S.C  $  166a.  The  restraints  applicable  to  these  fends  are  greater, 
however,  than  those  applicable  to  Secretarial  Contingency  Funds.  Annual  acts  appropriating  these  fends  may  impcKe  expenditure 
ceilings  for  particular  activities. 

Congress  regularly  earmarks  fends  within  annual  O&M  appropriations  to  be  used  on'y  for  specific  purposes.  For  instance, 
DOD  receives  part  of  its  O&M  funds  earmarked  for  use  in  providing  humanitarian  and  chic  assistance  under  10  U.S.C  §  401(c). 
Such  earmarked  appropriations  require  separate  fiscal  accounting.  DOD  mty  not  use  general  O&M  appropriations  for  the  same 
purposes  as  the  fends  earmarked  for  spedfic  purposes  within  an  annual  authorization  or  appropriations  act.  See.  e.g..  National 
Defense  Authorization  Act  for  Fiscal  Year  1994,  Pub.  L.  No.  103-160,  S  150^),  107  Stat  1547,  1839  (1993)  (eliminating  DOD’s 
authority  to  use  general  O&M  funds  to  provide  minimal  humanitarian  and  dvic  assistance,  except  to  the  extent  that  such 
expenditures  are  inddent  to  providing  humanitarian  and  dvic  assistance  with  earmarked  fends);  §  301(18)  ($48,000,000  provided 
for  humanitarian  assistance  during  FY  1994). 

hfifitaw  Ooilriirthw  —  A  Area 

Ccmgressional  oversight  of  military  construction  is  extensive  and  pervariVe.  Specific  approval  is  required  for  any  projed  in 
excess  of  million.  Funds  for  such  larger  projects,  known  as  the  Specified  Military  Corstruction  Program,  are  provided  in  the 
annual  MILCXIN  appropriations. 

llie  Unspecified  hOnor  Coostmettaa  Program 

MUXION  appropriations  also  fend  part  of  the  Unspecified  Minor  Military  Construction  Program,  through  which  Congiess 
provides  annual  fending  to  DOD  and  the  military  services  for  minor  construction  projects  that  are  not  specifically  approved  in  a 
MBLCON  Appropriations  Act  Pursuant  to  the  unspecified  minor  construction  authority  of  10  U.S.C  §  28QS(a),  the  Secretaiy 
concerned  nti^  use  minor  military  construction  fends  (known  as  Minor  Military  Construction.  Army,  or  MMCA  fends  for  the 
Army)  for  minor  projects  not  specifically  approved  by  Congress. 

This  authority  is  limited  to  $lJ  million  for  each  project.  Because  10  U.S.C  §  2805(c)  permits  the  use  of  O&M 
fends  for  construction  below  $300,000,  DOD  hm  elected  to  use  minor  military  construction  funds  only  for 
projects  in  the  $300,000  to  $15  million  range,  except  during  JCS-controlled  exercises  outside  the  U.S. 

Statute  and  regulations  requite  approval  by  the  Semtary  of  the  department  and  notice  to  Congress  before 
commencement  of  any  minor  military  construction  project  exceeding  $500,000. 

Besides  projects  costing  between  $300,000  and  $15  million,  minor  military  construction  fends  (MMCA  for  Army)  also 
pay  for  all  permanent  construction  during  JCS-coordinated  or  directed  exercises  conducted  outside  the  U.S.  See 
10  U.S.C  §  28QS(c)(2).  The  authority  for  such  exercise-related  construction  is  limited  to  no  more  than 
SS  million  per  milit^  department  per  fiscal  year.  10  U.S.C  §  280S(c)(2).  This  limitation  does  not  affect 
funding  of  minor  and  ttufy  temporary  structures  such  as  tent  platforms,  field  latrines,  shelters,  and  range  'argets 
that  ate  completely  removed  once  the  exercise  is  completed.  Units  may  continue  to  fund  these  through  the 
O&M  accounts.  See  below,  however,  regarding  notification  requirements  if  such  work  totals  more  than 
$100,000. 

Most  installations  and  deploying  units  are  fended  only  with  O&M  appropriations,  which  are  not  available  for  construction 
work  except  as  specifically  authorized  by  law.  They  must  request  MILCON  or  minor  milibiry  construction  fends  from  higher 
headquarters. 

10  U.S.C  §  28Q5(c)  authorizes  use  of  O&M  funds  for  unspecified  minor  military  construction  projects,  but  limits  this 
authorization  to  $300,000  per  project.  O&M  appropriations  are  normally  the  source  of  fends  for  the  portion  of 
the  unspecified  minor  militaiy  construction  program  below  the  $300,000  per  project  level.  Use  of  MILCON  or 
MMCA  fends  for  projects  in  this  category  requires  HQDA  (COE)  approval.  AR  415-35,  Minor  Constr., 
Emergency  Constr.  &  Replacement  of  Facilities  Damaged  or  Destroy^,  para.  2-1  (Oct.  15,  1983). 

Projects  must  have  a  funded  cost  of  $300,000  or  less  to  be  paid  for  with  O&M  fends.  Funded  cost  refers  to  the 
'out-of-pocket*  cost  of  a  prefect,  such  as  contract  costs,  TDY  costs,  etc.  It  does  not  include  the  salaries  of 
military  personnel,  depreciation  on  equipment,  and  similar  'sunk*  costs.  The  cost  of  fuel  used  to  operate 
equipment  is  a  funded  cost  Althou^  unfunded  costs  do  not  count  towr.rd  the  statutory  ceilings  applicable  to 


L-4 


the  different  Qrpes  of  construction  funds,  records  of  unfunded  costs  are  kept,  and  these  figures  are  reported  to 
k'.^her  headquarters. 

Project  ^tting  is  not  permitted.  An  agency  cannot  treat  ’clearly  interrelated'  construction  activities  as  separate 
projects.  Htmdum  IL  p.  22. 

DOD  must  not^  Congress  if  construction  (temporary  or  permanent)  exceeding  $100,000  will  be  done  during  any  exercise. 

Military  Constnictkm  Appropriations  Act,  19SW,  Pub.  L.  No.  103*110,  §  113,  107  Stat  1037,  1042  (1993). 

MUhaiy  constructioa,  as  defined  in  10  U.&C  i  2801  and  AR  41S-3S,  includes  any  construction,  develo{)ment,  conversion,  or 
of  (fly  kind  csttM  out  widi  respect  to  a  military  installation.  Ihe  definition  of  a  military  installation  is  very  broad, 
and  includes  ftneign  real  estate  under  the  (^erational  contrrd  of  the  U.S.  military.  Military  construction  includes  all  work 
necessary  to  produce  a  complete  and  usable  fadli^  or  a  complete  and  usable  improvement  to  an  existing  facility.  See  The 
Honorable  NCchael  R  Donlev.  B-23432&15,  Dec.  24,  1991  (u^ub.)  (prqect  splitting  is  prohibited).  Minor  military  construction, 
whether  accomplished  with  O&M  or  MMCA  funds,  is  a  single  un^rtaking  at  a  military  installation  with  an  apprcswd  cost  equal 
to  or  less  than  $1J  tnillirm. 

Examples  of  ooiBtruction  fs^  AR  415-35,  sec.  II,  Glossaty); 

erection,  installation,  or  assembty  of  a  new  facffity. 

A  change  to  a  teal  property  facility,  such  as  addition,  expansion,  or  extension  of  the  facility,  that  adds  to  its  overall 
extenud  dintensions. 

Work  on  an  'existing  fadlitv*  that  improves  its  functions  or  enables  it  to  fulfill  changed  requirements.  Such  work  is 
often  called  an  alteration  of  the  facility.  This  indudes  installation  of  equipment  made  a  part  of  the  existing 
facility. 

Ctmversion  of  the  interior  or  exterior  arrangements  of  a  facility  so  that  the  facility  can  be  used  for  a  new  purpose. 
This  indudes  installation  of  equipment  made  a  part  of  the  existing  facility. 

Replacement  of  a  real  property  fitdlity,  which  is  a  complete  rebuild  of  a  facility  that  has  been  destroyed  or  damaged 
btyond  economical  repair. 

Relocation  of  a  facility  from  one  installation  to  another  and  from  one  site  to  another. 

Qjnstruction  indudes  the  cost  of  installed  equipment  that  is  made  part  of  a  new  or  existing  facility,  related  site  preparation, 
excavation,  filling,  landscaping,  or  other  land  improvements. 

Maintena^  and  repy  are  not  constti^on.  Maintenance  is  recurrent  work  to  prevent  deterioration;  i.e.,  work  required  to 
preserve  or  maintain  a  facility  in  such  condition  so  it  is  usable~^r  its  designated  purpoM.  AR  420-10,  Maiiagement  of 
Installation  Directorates  of  Eng’g  A  Housing,  sec  n,  Terms  (July  2,  1987).  Repair  is  restoration  of  a  fitdlity,  so  it  may  be  used 
for  its  designated  purpose,  tty  overhauling,  reprocessing,  or  replacing  parts  or  materials  that  have  deteriorated  by  action  of  the 
elements  nr  by  wear  and  tear  in  use,  and  which  have  not  been  corrected  through  maintenance.  AR  420-10,  sec.  n.  Terms. 

When  construction  and  maintenance  or  repair  are  performed  together  as  an  integrated  prtqect,  each  type  of  work  is  funded 
separately,  unless  the  work  is  so  integrated  that  sei»ration  of  construction  fiom  maintenani«  or  repair  is  not  possible.  In  the 
latter  case,  fund  ail  work  as  construction. 

Methodology  for  analysis  of  minor  construction  issues: 

•  Define  the  scope  of  the  project; 

•  Classify  the  work  as  construction,  repair,  or  maintenance; 

-  Determine  the  funded  cost  of  the  project;  and 

•  Select  the  proper  appropriation. 

Examples: 

1.  A  US  Army  unit  deploys  to  central  Europe  at  the  request  of  a  newly-electcd  democratic  government.  It  occupies 
a  former  Soviet  installation  as  a  base.  After  years  of  neglect,  a  targe  multi-story  barracks  fadlity  is  proposed  for  conversion  to 
an  administration  facility.  The  Division  Engineer  advises  that  the  work  involved  will  indude:  (a)  replacement  of  the  roof,  the 
flooring,  several  interior  walls,  and  the  heating  system  ($1.1  million);  (b)  repair  of  numerous  other  failing  components  of  the 
building  ($450,000);  (c)  installation  of  a  new  central  air-conditioning  unit  ($150,000);  and  (d)  construction  of  new  walls  to 
accommo^te  the  new  configuration  ($100,000).  The  Division  Engineer  proposes  to  classify  the  project  work  as  mostly  repair 
work,  with  a  small  amount  of  new  construction.  The  total  funded  cost  of  the  project  is  estimated  to  be  $1.8  million.  Because 
the  air-conditioner  and  new  walls  will  cost  only  $250,000,  the  Division  Engineer  contends  that  the  entire  project  can  be  approved 
and  funded  locally.  Is  the  Division  Engineer  right?  No.  A  conversion  is  construction  by  definition.  All,  work  is  required  for 
the  conversion  of  this  building  to  an  administrative  fadlity,  so  it  must  ^  be  funded  as  construction  (use  MILCON  money 
because  the  cost  exceeds  $U  million).  If  U.S.  forces  were  to  continue  using  the  fadlity  as  a  barracte,  then  the  air-conditioning 
and  new  walls  could  be  segregated  from  the  other  (repair)  efforts,  and  ail  work  could  be  funded  with  O&M  money. 

2.  The  toad  to  the  division  fuel  supply  point  is  in  urgent  need  of  repair.  The  division’s  training  tempo  increased 
substantially  last  year,  so  the  road  has  been  getting  greater  use  by  heavier  vehicles  than  it  was  designed  to  handle.  Heavy 
delivery  trucks  used  by  the  fuel  supplier  with  the  current  contract  for  diesel  fuel  and  gasoline  have  been  breaking  up  the  road. 
The  Division  Engineer  believes  that,  in  addition  to  filling  up  the  holes  in  the  road,  two  additional  inches  of  asphalt  should  be 
added  to  support  the  increased  and  heavier  traffic.  The  Division  Engineer  estimates  that  e  paving  contractor  will  charge  $330,000 
to  fill  the  holes  and  add  two  inches  of  asphalt  The  Division  Engineer  insists  that  O&M  ^unds  can  be  used.  Is  the  l^gineer 
correct?  Maybe.  Filling  the  potholes  is  clearly  a  repair,  and  this  cost  does  not  count  against  the  cost  of  the  construction  effort. 
Resurfacing  the  road  may  be  a  repair  if  the  resurfacing  is  intended  to  restore  the  toad  to  its  former  capacity,  not  to  improve  it 
for  heavier  use,  and  if  this  is  the  method  normally  used  to  maintain  and/or  repair  roads  of  this  type.  To  tiie  extent  it  upgrades 
the  road,  however,  it  nuty  be  construction,  particularfy  considering  the  fact  that  the  exterioi  dimensions  of  the  road  will  change 
(two  inches  thicker).  The  cost  of  this  portion  of  the  work  may  be  less  than  $300,000  (if  the  potholes  cost  more  than  $30,000  to 
repair),  however,  so  O&M  funds  may  appropriate  for  this  work  even  if  it  is  considered  construction. 

3.  What  if  the  road  in  Example  2  is  located  in  Northern  Saudi  Arabia  in  Pebruaiy  1991?  The  work  under  these 
circumstances  is  clearly  not  part  of  an  effort  to  improve  post  infrastructure;  apparently  it  ir.  needed  to  support  ongoing 
operations.  Therefore,  this  work  is  more  likely  to  qualify  as  a  repair.  Even  if  it  is  considered  construction,  and  even  if  the  cost 
of  the  two  inches  of  additional  asphalt  exceeds  $300,000,  the  work  may  fall  within  the  scope  of  the  potential  expansion  of  the  use 
of  O&M  funds  during  contingency  operations  discussed  above  in  the  O&M  Appropriations  —  Use  during  Deptoyments  and 
Cootiaaeiicr  Onewliom  section  above. 
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nueiyacy  CfutniclIoB  Anttaonty 

Upra  a  Picadential  Declaration  of  National  Emergency,  10  U.S.C  §  2808  permits  the  Secretary  of  Defense  to  undertake 
constnictiaa  projects  not  otherwise  authorized  by  law  that  are  necessary  to  support  the  armed  forces.  Such  projects  are  funded 
with  mf  unoblipted  military  construction  and  famify  housing  appropriations.  On  November  14,  1990,  President  Bush  invoked 
emergency  construction  authori^  under  10  U.S.C  §  2808  for  support  of  Operatimi  Desert  Shield.  See  Ezecutive  Order  12734  of 
November  14,  1990,  SS  Fed.  48099. 

Other  emergenqr  construction  authorities  available  under  existing  law  include: 

Emergency  Construction,  10  U.S.C  }  2803.  Requirements:  1)  notice  to  congtessimul  appropriations  committees; 

2)  determination  that  project  is  vital  to  national  defense;  3)  a  twenqr-one  dqr  waiting  period  after  notification 
before  project  begins;  and,  4)  total  amount  expended  must  not  exce^  $30  million  in  any  fiscal  year,  and  the 
fends  must  be  obtained  1^  reprogramming  money  alreacfy  appropriated  but  not  yet  obli^ted  for  military 
construction. 

Contingency  Construction,  10  U.S.C  $  2804.  Requirements:  1)  notice  to  congressional  appropriations  committees; 

2)  project  justification;  3)  a  twenty-one  day  waiting  period  after  notification  before  i^ect  begins;  and  4)  obtain 
fends  from  monies  alrea^  appropriated  for  military  construction,  but  not  yet  obligated. 

During  Operation  Desert  Shield,  these  authorities  were  not  timely  exercised.  Future  operational  plans  should  include 
provisions  to  exercise  these  authorities  immediately  upon  execution,  so  construction  and  improvement  of  logistics  facilities  can 
commence  immediately  with  the  proper  appropriations. 

Humwiitariaii  — ««  rsmr 

Broadly  defined,  HCA  comprises  all  activities  which  help  foreign  nations  improve  the  quality  of  life  for  their  civilian 
populations.  HCA  includes  activities  such  as  providing  medical  and  veterinary  care,  digging  wells,  and  constructing  public  facilities 
and  roadways.  Unfortunately,  there  is  no  single,  recognized  definition  for  the  full  range  of  these  activities. 

Prini^  reqtonsibility  for  HCA  lies  with  the  D^artment  of  State,  through  the  U.S.  Agency  for  International  Development 
(USAID).  Historically,  DOD  conducted  limited  HCA  operations  in  foreign  nations  without  separate  statutory  authority.  In  1984, 
the  Comptroller  General  decided  in  the  H^diim^  opinion  that  DOD’s  extensive  use  of  O&M  funds  to  provide  HCA  violated 
the  Putpw  Statute  (31  U.S.C  §1301(a))  and  other  well-established  fiscal  principles.  The  GAO  concluded  that  DOD  had  used 
its  OAM  accounts  improperly  to  fund  what  was  essentially  foreign  aid  and  security  assistance. 

As  noted  above,  the  Purpose  Statute  enforces  congressional  control  of  the  national  purse,  and  requires  expenditures  from 
an  appropriation  to  be  reasonably  related  to  the  purpose  of  that  appropriation.  The  Honduras  1  opinion  appUt^  the  standard 
three-pronged  test  to  determine  whether  certain  expenses  for  construction  and  to  provide  medical  and  veterinary  care  were  proper 
expenditures: 

First  and  foremost,  the  expenditure  must  be  reasonably  related  to  the  purposes  for  which  the  appropriation  was 
made  ....  Second,  the  e>qien<licute  must  not  be  prohibited  by  law  ....  Rnally,  the  e;q)enditure  must  not 
fall  specifically  within  the  scope  of  some  other  eatery  of  appropriations. 

Honduras  I  at  4Z7-28. 

This  test  is  widely  used  to  analyze  fiscal  taw  problems.  Applying  it  to  the  military  operations  conducted  in  Honduras  in 
1983,  the  GAO  disapproved  certain  opendit'tres  using  O&M  funds  wifich  were  reasonably  related  to  DOD  purposes,  that  is, 
eiqpenditures  which  achieved  'readiness  and  operatioiMl  benefit*  for  DOD.  The  GAO  detennined  that  the  otherwise  valid  O&M 
expenditures  were  improper  either  because  they  were  prohibited  by  law  (violating  the  second  prong  of  the  above  test),  or  because 
they  achieved  objectives  which  were  within  the  scope  of  more  spe^c  appropriations,  such  as  appropriations  to  the  State 
DejMrtment  for  foreign  aid  under  the  PAA  or  the  Arms  Export  Control  Act  (violating  the  third  prong). 

The  Honduras  n  opinion,  while  continuing  to  apply  the  above-described  three-pronged  test,  nevertheless  clarified  and 
modified  its  interpretation  of  the  third  prong  of  the  test  This  opinion  affirmed  that  DOD  O&M  funds  may  be  used  to  conduct 
activities  which  are  similar  to  activities  funded  by  more  specific  aj^ropriations  there  are  distinctions  in  ’scope  and  purpose’ 
between  the  activities.  Honduras  n  at  27-30. 

For  example,  during  combined  exercises  (with  U.S.  participation  fimded  from  DOD  O&M  accounts),  limited  interoperability, 
safety,  and  orientation  training  oftwith  foreign  persoimel  may  be  funded  from  O&M  accounts,  even  though  the  FAA  and  Arms 
Export  Control  Act  provide  specific  authority  and  appropriations  to  train  and  equip  foreign  forces  (traditional  security  assistance 
efforts).  Interoperability,  safety,  and  orientation  training  are  necessary  for  sucemsful  DOD  participation  in  such  exercises, 
however,  and  this  type  of  training  differs  in  scope  and  purpose  from  training  normally  provided  through  security  assistance 
programs.  Particular  care  must  be  taken  to  differentiate  between  legitimate  interoperability,  safety,  and  familiarization  training, 
and  traimng  that  is  more  nronerlv  conducted  under  security  assistance  programs. 

DOD’s  changing  missions  resulted  in  expansion  of  its  HCA  operations  in  recent  years.  Congress  eliminated  most  funding 
problems  for  these  operations  through  a  statutory  solution.  DOD  and  the  State  Department  now  each  receive  separate 
appropriations  for  humanitarian  assistance.  Any  HCA  projects  must  be  funded  from  the  special  O&M  funds  earmarked  for  this 
purpose  in  annual  DOD  authorization  and  appropriations  acts.  See.  e.g..  National  Defense  Authorization  Act  for  Fiscal  Year 

1994,  Pub.  L.  No.  103-160,  5  301(18),  107  Stat.  1547, _ ($48,000,000  provided  for  humanitarian  assistance  during  FY  1994). 

However,  Congress  has  eliminated  DOD's  authority  to  use  general  O&M  funds  for  minimal  HCA  purposes,  except  to  the  extent 
that  using  general  appropriations  may  be  incident  to  HCA  efforts  using  O&M  fends  earmarked  for  that  purpose.  See  National 
Defense  Authorization  Act  for  Fiscal  Year  19W,  Pub.  L.  No.  103-160,  §  1504(b),  107  Stat.  1547,  1839  (1993).  Separate  authority 
exists  for  the  use  of  general  O&M  appropriations  for  limited  civic  assistance  efiorts  in  the  Pacific.  Department  of  Defense 
Appropriations  Act,  1994,  Pub.  L.  No.  103-139,  }  8012,  107  Stat.  1418,  1440  (1993). 

Formerly  the  GAO  interpreted  DOD’s  ability  to  provide  HCA  in  conjunction  with  its  other  operations  in  this  way; 

[Tihe  mere  fact  tha'.  O&M-fended  activities  create  an  incidental  civic  or  humanitarian  benefit  does  not 
require  that  they  be  financed  fnm  other  appropriations.  Where,  however,  the  type  and  amount  of 
activities  ate  such  that  they  fall  within  the  scope  of  other  appropriation  categories  .  .  .  they  must  be 
funded  from  those  other  sources.  Thus,  with  that  caveat,  we  agree  .  .  .  that  no  funding  violation  results 
from  bona  fide  training  activitii  s  that  result  in  a  concurrent  civic  or  humanitarian  benefit. 
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Sy  ttonduty  n  «t  38.  This  language  formed  the  basis  for  DOD’s  use  of  O&M  funds  to  provide  HCA  as  an  incidental  benefit 
of  its  operations  in  foreign  countries,  before  the  specific  statutory  authority  of  10  U.S.C  9  401-  Section  401(c)(2)  preserved  this 
incidental  benefit  authority  until  passage  of  the  FY  1994  Authorization  Act  With  the  recent  change  to  that  code  provision,  DOD 
no  longer  appears  to  have  statutory  or  decisional  authority  to  provide  minimal  HCA  benefits  in  conjunction  with  its  general 
operations.  Instead,  10  US.C  §  401(c)  now  requires  the  use  of  O&M  fimds  earmarked  for  HCA  purposes  for  any  efforts  that 
provide  direct  HCA  benefits  to  foreign  citizens. 

When  DOD  engages  in  HCA  efforts  pursuant  to  10  U.S.C  9  401,  several  conditions  constrain  its  HCA  operations.  Hrst, 
the  HCA  must  be  provided  *ia  conjunction  with  authorized  military  operations*  which  *promote’  the  security  interests  and 
*Specific  operational  readiness  skills*  of  the  participants.  Second,  the  statute  afqnuentty  confines  authorized  HCA  to  four  general 
areas  which  are  defined  by  statute;  these  areas  are:  (1)  medical,  dental,  and  veterinary  care;  (2)  construction  of  rudimentary 
surfooe  transportation  tysmms;  (3)  well  drilling  and  construction  of  bask  sanitatfon  fa^tief{  and  (4)  rudimentary  construction  of 
pubUc  Ihcillt^  Third,  the  Secretary  of  State  (or  delegate)  must  aporove  aity  proposed  HCA  under  this  authority.  This  ensures 
that  DOD’s  HCA  complements  other  fineign  assistance  prided  by  the  U.S.,  which  is  a  fourth  condition.  Fifth,  the  HCA  must 
not  be  given  to  indigenous  foieign  militaty  otgsnizatioos.  Sizth,  each  year  DOD  must  report  HCA  conducted  under  this 
authority  to  Congress.  Seventh,  though  not  eiqnestty  stated,  the  legistative  history  indicates  that  *authorized  military  operations’ 
refers  to  JCS-directed  or  coordinated  esercises. 

Military  doctrine  defines  *ctvk  action*  and  generally  uses  this  term  to  describe  the  activities  which  Congress  has  labeled 
HCA  in  10  U.S.C  9  401.  See  PM  41-10,  Civil  Affoirs  Operations  (Dec.  17,  198S).  The  exact  relationship  between  ’civic  affairs* 
and  *humanitarian  and  dvk  assistance*  is  unclear.  Arguably,  chnc  action  is  broader  and  includes  more  activities  than  HCA 
Consequently,  10  U.S.C  9  40rs  applicability  to  the  fiill  range  of  drk  action  is  unclear.  The  safest  approach,  however,  is  to 
subject  all  forms  of  military  dvk  action  to  the  conditions  specified  in  10  U.S.C  9  401. 

The  CINC  initiative  fund  also  is  available  for  humanitarian  assistance.  See  10  U.S.C  9  166a.  Specific  limitations  apply. 

For  instance,  funds  may  not  be  used  for  any  purpose  for  which  Congress  has  denied  a  funding  request 

Additionalty,  DOD  mqr  transport  supplies  provided  by  ntmgovemmental  sources  without  charge  on  a  space-available  basis. 
DOD  cannot  use  this  authority  to  suiq>ly  a  military  or  panunilitary  group.  10  UJS.C  9  402.  DOD  m^  also  provide 
transportation  on  other-than  a  space-available  basis,  if  it  pays  such  transportation  costs  with  its  O&M  funds  earmarked  for  HCA 
purposes.  See  10  U.S.C  9  2SS1. 

The  JA’s  primary  role  during  military  operations  that  may  have  inddental  HCA  efforts  assodated  with  them  is  to  ensure 
mission  accomplishment  within  the  constraints  of  current  law;  JAs  must  interpret  10  U.S.C  9  401  in  light  of  its  latest  amendment, 
and  ensure  that  O&M  fimds  earmarked  for  HCA  purposes  are  used  for  HCA  efforts.  The  JA  must  ensure  that  problems  are 
identified  during  exerdse  planning  and  avoided.  After-the-fact  justifications  which  stretch  the  language  in  10  U.S.C  9  401  risk 
GAO  scrutiny  and  adverse  ramifications  for  those  who  seek  to  circumvent  congiessionally-iinposed  limitations. 

jjeniiitfytoBstani]^ 

"""nmdmglOT^  to  foreign  armies  is  spedficaliy  provided  for  in  foreign  assistance  ap|>ropriations.  Transfers  of  defense 
items  and  services  to  foreign  countries  is  regulated  by  the  Arms  Export  Control  Act  22  U.S.C  99  2751-96.  See  also  DOD  Reg. 
7000.14-R,  Financial  Mgmt  Reg.,  vol.  15,  Se^ty  Assistance  Policy  and  Procedures  (Mar.  18,  1993).  Providing  weapons,  training, 
supplies,  and  other  services  to  foreign  countries  must  be  done  in  conpliance  with  the  Arms  Export  Control  Act,  the  Foreign 
Assistance  Act  (FAA)  (22  U.S.C  99  2151-24301),  and  other  laws.  Past  problem  areas  have  been: 

Joint  training  exercises  which  have  the  prindpal  purpose  of  training  foreign  forces  to  operate  U.S.-provided  weapons. 

Provision  of  U.S.  militaty  uniforms  to  Mendty  foreign  forces  to  prevent  misidentification  and  so  these  forces  could 
restore  order  in  'occupied*  areas.  U.S.  ‘bices  did  this  in  Panama,  so  they  could  identify  who  was  supporting 
U.S.  efforts  and  who  was  not  This  was,  in  effect,  assistance  to  foieign  forces  that  should  have  been  provided 
through  appropriations  for  that  purpose,  not  O&M  funds. 

Transfer  of  U.S.  military  equipment  to  allies  to  facilitate  interoperability. 

As  a  general  rule,  the  U.S.  may  not  give  away  anything  to  a  foreign  government  or  international  organization  without 
reimbursement  Therefore,  DOD  may  not  use  its  appropriations  to  aid  any  foreign  entity,  except  as  authorized  by  Congress. 

The  GAO  has  provided  guidance  to  aid  in  determining  when  such  aid  complies  with  congressional  intent.  Examples  of 
permissible  training  include; 

Familiarization  and  safety  training,  unless  it  arises  to  the  level  of  formal  training  normally  conducted  through  security 
assistance  projects.  Such  incidental  training  merely  to  ensure  interoperability  during  combined  exercises  is 
different  in  purpose  and  scope  from  that  normally  conducted  as  security  assistance.  See  Honduras  1  at  441. 

Special  forces  exception  -  training  indigenous  forces  is  a  fundamental  special  forces  mission.  10  U.S.C 
9  2011  (recently  codified  after  recognition  in  DOD  policies  and  GAO  decisions). 

Military  training  during  an  exercise  is  not  security  assistance  if  the  benefit  to  the  host  government  is  incidental, 
minor,  and  not  comparable  to  that  ordinarily  provided  as  security  assistance;  and  if  the  exercise’s  primary 
purpose  is  to  train  American  forces.  General  Fred  F.  Woemer.  B-230214,  Oct.  27,  1988  (unpub.)  (repairing 
bullet  holes  in  foreign  aircraft  and  inventorying  a  foreign  warehouse). 

The  Arms  Export  Control  Act 

The  Arms  Export  Control  Act  permits  DOD  and  commercial  sources  to  provide  defense  articles  and  defense  services  to 
foreip  countries  to:  enhance  the  internal  security  or  legitimate  self-defense  needs  of  the  incipient;  permit  the  recipient  to 
participate  in  regional  or  collective  security  arrangements;  or  permit  the  recipient  to  engage  in  nation-building  efforts.  22  U.S.C. 

9  2754.  Section  21(aXl)  of  the  Arms  Ex^rt  Control  Act  (22  U.S.C  9  2761(a)(1))  permits  the  sale  of  defense  articles  and 
services  to  eligible  foreign  countries.  State  Department  appropriations  and  foreign  countries’  own  revenues  fund  Arms  Export 
Control  Act  activities.  To  sell  defense  articles  and  services  (procured  with  DOD  appropriations)  to  foreign  countries,  the  State 
Department  first  obtains  them  from  the  DOD.  The  Defense  Securitv  Assistance  Agency  (DSAA)  manages  the  process  of 
procuring  and  transferring  defense  articles  and  services  to  foreign  countries  for  the  State  Department.  This  process  provides  for 
reimbursement  of  the  applicable  DOD  accounts  from  appropriated  State  Department  funds,  or  from  funds  received  from  sales 
agreements  directly  with  the  foreign  countries. 
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The  (eunbunemeiit  standatds  for  defense  article  and  services  are  established  in  Section  21(a)(1)  of  the  Arms  Export 
Control  Act  (22  U.S.C  S  2761(aXl))>  Pbr  defense  articles  the  reimbursement  standards  are; 

not  less  than  fthel  actual  value  fof  the  article],  or  the  estimated  cost  of  replacement  of  the  article, 
including  the  contract  or  woduction  costs  less  ai^  depredation  in  the  value  of  such  artide. 

For  defense  services  the  rembursement  standards  are: 

ffli^  coat  to  the  U,S.  Oovemment  of  furnishing  such  service  [unless  the  recipient  is  >  .'^.asing  military 
training  under  the  International  hfilitary  Education  and  Training  or  IMET  section  the  PAA,  22  U.S.C 
}  2347]  .  .  .  [die  value  of  services  provided  in  addition  to  purchased  IMET  is  recovered  at]  additiwial 
costa  fecurred  bv  the  Government  in  furnishing  such  assistance. 

Section  21(e)  of  the  Arms  Bqmrt  Control  Act  (22  U.S.C.  §  2761(e))  requires  the  recovery  of  DOD  costs  associated  with  its 
administrative  services  in  conducting  sales,  plus  certain  nonrecurring  costs  and  inventory  expenses. 

The  Foseign  Amirtanrr  Act  (PAA) 

Hie  PAA  has  two  principal  parts.  Part  I  provides  for  foreign  assistance  to  developing  nations;  Part  II  provides  for  military 
or  security  amistancr  The  PAA  treats  these  two  aspects  of  US.  government  support  to  other  countries  very  differently.  The 
treatment  is  different  because  Congress  is  wary  of  allowing  the  U.S.  to  be  an  arms  merchant  to  the  worit^  but  supports  collective 
security  and  efforts  to  defeat  communism.  S««  22  UJ5.C  §  2301.  The  purposes  served  thiou^  the  provision  of  d^enses  articles 
and  services  under  Part  II  of  the  PAA  are  essentially  the  same  as  those  de^bed  for  the  Arms  Eiq)M  Control  Act  fsee  22 
U.S.C  S  2302),  but  under  the  PAA,  the  recipient  is  mote  likely  to  receive  the  defense  artiides  or  services  free  of  charge. 

Ccmgress  imposes  fewer  restraints  on  non-military  support  (foreign  assistance)  to  developing  countries.  The  primary 
purposes  to  providing  foreign  assistance  imder  Part  I  of  the  PAA  are  to:  alleviate  poverty;  promote  self-sustaining  economic 
growth;  encourage  dvil  and  economic  rights;  and  integrate  developing  countries  into  an  open  and  equitable  international  economic 
tystem.  See  22  U.S.C  21S1,  2151-1.  In  addition  to  these  bioadty  defined  purposes,  the  PAA  contains  numerous  other 
specific  authorizations  to  proving  aid  and  assistance  to  foreign  countries.  See  22  U.S.C  SS  2292-2292q  (disaster  relief);  22 
U.S.C  §  2293  (develtqimeat  assistance  for  Sub-Saharan  Africa). 

The  ovei^  tension  in  the  PAA  between  achieving  national  security  throu^  mutual  military  security,  and  achieving  it  by 
encouraging  democratic  traditions  and  open  markets,  is  also  reflected  in  the  interagency  transaction  authorities  of  the  act 

icomcnre  a  U.SC  S  23^c)  with  22  U.S.C  $  2392(d)  (discussed  below)).  DOD  support  of  the  military  assistmice  aoals  of  the 
'AA  is  generally  accomplished  on  a  fall  cost  recover  basis:  DOD  support  of  the  foreian  assistance  and  humanitarian  assistance 
aoaU  of  the  PAA  is  accomplished  on  a  flexible  cost  recovery  basis. 

By  authorizing  flexibility  in  the  amount  of  funds  recovered  for  some  DOD  assistance  under  the  PAA,  Congress  permits 
some  contributicm  from  one  agency's  appropriations  to  another  agency’s  appropriations.  That  is,  an  authorized  augmentation  of 
accounts  occurs  whenever  Congress  authorizes  recovery  of  less  than  the  fiill  cost  of  goods  or  services  provided.  Ihe  authorized 
augmentation  occurs  because,  under  generally  applicable  fiscal  principles  (the  Purpose  Statute  and  the  Economy  Act),  full  cost 
recovery  is  required. 

State  Department  reimbursements  for  DOD  or  other  agencies’  efforts  under  the  PAA  are  governed  by  22  U.S.C  §  2392(d). 
Except  under  emergency  Presidential  draw  down  authority  (22  U.S.C  }  2318)ri'eifflbutsement  to  any  government  agency 
supporting  State  Dqiartment  objectives  under  ‘subchapter  ff  of  this  chapter”  (Part  n  of  the  PAA  (military  or  security  assistance)) 
is  computed  as  follows: 

[a]n  amount  ecjual  to  the  value  [as  defined  in  the  act]  of  the  defense  articles  or  of  the  defense  services 
[salaries  of  mihtaiy  personnel  enxpted],  or  other  assistance  furnished,  plus  expenses  arising  from  or 
incident  to  operations  under  [Part  II]  [salaries  of  military  personnel  and  certain  other  costs  excepted]. 

This  reimbursement  standard  is  essentially  the  'fall  reimbursement*  standard  of  the  liconomy  Act  (see  below).  Procedures 
for  determining  the  value  of  articles  and  services  provided  as  security  assistance  under  the  Arms  Export  Control  Act  and  the 
PAA  are  described  in  the  Security  Assistance  Management  Manual  (DOD  Manual  5105  J8-M)  and  the  sources  referenced  therein. 

The  ememenev  Presidential  draw  down  authority  of  22  U.S.C  §  2318  authorizes  the  Pruident  to  direct  DOD  support  for 
various  State  Department  efforts  that  farther  national  security,  including  counterdrug  programs  (22  U.S.C  $  2318(a)(2)(A)(i)).  In 
addition.  Part  vm  of  subchapter  I  (in  Part  I  of  the  PAA)  is  the  International  Narcotics  Control  provision  of  the  act  (22  U.S.C 
§S  2291-2291k.  A  draw  down  of  DOD  resources  may  be  reimbursed  by  a  subsequent  appropriation  (22  U.S.C  §  2318(c)); 
however,  this  seldom  occurs.  When  no  appropriation  is  forthcoming,  a  Presidential  draw  down  is  another  example  of  an 
authorized  augmentation  of  accounts  (DOD  appropriations  are  used  to  achieve  an  objective  ordinarily  funded  from  State 
Department  appropriations). 

In  addition  to  the  above.  Congress  has  authorized  another  form  of  DOD  contribution  to  the  State  Department’s 
counterdrug  activities  by  providing  that  when  DOD  provides  services  in  support  of  this  program,  it  is  reimbursed  only  for  its 
'additional  costs”  in  providing  the  services  (i.e.,  its  costs  over  and  above  its  normal  operating  costs),  not  its  fall  costs. 

The  fiexibie  standard  of  reimbursement  under  the  PAA  mentioned  above  for  efforts  under  Part  I  of  the  PAA  is  described 
in  22  U.S.C.  4  2392(c).  This  fiexibie  standard  of  reimbursement  for  interagency  transactions  is  applicable  when  any  other  federal 
agency  supports  State  Department  foreign  assistance  (not  military  or  security  assistance)  objectives  for  developing  countries  under 
the  PAA 

[A]ny  commodity,  service,  or  facility  procured  ...  to  carry  out  subchapter  I  of  this  chapter  [Part  I] 

[foreign  assistance]  .  .  .  shall  be  (reimbursed)  at  replacement  cost,  or,  if  required  by  law,  at  actual  cost. 
or,  in  the  case  of  services  procur^  from  the  DOD  to  carry  out  part  VIII  of  subchapter  I  of  this  chapter 
[International  Narcotics  Control,  22  U.S.C  $  2291(a)-2291(h)],  the  amount  of  the  additional  costs  incurred 
by  the  DOD  in  providing  such  services,  or  at  any  other  price  authorized  bv  law  and  agreed  to  by  the 
owning  or  disposing  aaenev. 

Note  the  specific  reference  to  DOD  services  in  support  of  State  Department  counterdrug  activities.  'Additional  costs 
incurred*  is  the  lowest  acctptable  interagency  reimbursement  standard.  If  Congress  wishes  to  authorize  more  DOD  contribution 
(that  is,  less  reimbursement  to  DOD  appropriations).  Congress  authorizes  the  actual  expenditure  of  DOD  funds  for  or  on  the 
behalf  of  other  agencies.  See  National  Defense  Authorization  Act  for  fiscal  Year  1991,  Pub.  L.  No.  101-510,  §§  1001-11,  104 
Stat.  1485,  1628-34  (1990)  (providing  general  authority  for  DOD  to  engage  in  counterdrug  operations);  see  also  National  Defense 
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Aitthorization  Act  for  Fiscal  Year  1994,  Pub.  L.  No.  103-160,  $  1121,  107  Stat  1547,  1753^  (1993)  (extending  DOD’s 
oounterdrug  authori^  through  FY  199S). 

The  reimbursement  standards  for  DOD  in  22  U.S.C  $  2392(c)  are  interpreted  in  the  DOD  Accounting  Manual  (DOD 
Manual  7220.9-M).  When  DOD  provides  services  in  support  of  State  Department  counterdrug  activities,  the  manual  permits  *no 
cost*  recovery  wl^  the  services  are  incidental  to  DOD  missions  requirements.  The  manual  also  authorizes  pro  rata  and  other 
cost  sharing  anangemients.  See  DOD  Manual  7220.9-M,  ch.  26,  para.  O.2.C. 

Emergency  authorities  also  exist  to  permit  the  U.&  to  pro^e  essential  assistance  to  foreign  countries  when  in  the  interest 
of  U.S.  security.  See,  e.g..  22  U.S.C  S  2364  (President  nuty  authorize  assistanoe  without  regard  to  other  limitations  if  he 
determines  it  will  assM  security  interests,  and  notifies  Congees^  certain  limitations  still  apply). 

f^ierial  Pnacea 

Special  Fbroes  training  of  foreigD  persotmel,  conducted  to  train,  test,  and  evaluate  Special  Forces  units,  is  not  required  to 
be  funded  firom  the  more  specific  appropriation  for  security  assistance.  The  GAO  recogni^  this  limited  exception  to  the 
Purpose  Statute’s  pndubition  against  augmentation  because  it  would  be  impractical  and  unfair  to  require  a  host  nation  (HN) 
receiving  %ecial  Forces  training  to  use  scarce  security  assistance  funds  for  the  limited  training  ther^  imparted.  Honduras  n  at 
29.  The  Cmptrcdler  General’s  recognition  of  the  scope  and  purpose  distinction  regarding  special  operations  training  was  based 
on  the  fact  that  training  indigenous  military  units  is  a  fundamental  misaon  of  Spec^  Forces;  such  training  is  provided  as  a 
means  of  achieving  siKcific  U.S.  operational  goals.  This  "Special  Forces  Btceotion*  is  now  codified  at  10  U.S.C  §  2011. 

Disaaier  Relief  Oneralioiia 

DoaBeatie  Djamtcr  Relief 

DOD  Directive  302S.1  (Use  of  Military  Resources  during  Peacetime  Emergencies  within  the  United  States,  its  Territories, 
and  Possessions)  and  AR  500^  (Disaster  RelieQ  regulate  emergency  disaster  relief  operations  within  the  U.S.  In  1989,  Congress 
created  the  Defease  Emergency  Response  Ftmd  (DB^,  funded  widt  $100,000,000,  to  remain  available  until  expended,  to 
reimburse  current  appropriations  used  for  supplies  and  services  in  anticipation  of  requests  from  other  agencies  for  disaster 
aaaistanoe.  Departnient  of  Defense  Appropriations  Act,  1990,  Pub.  L.  Na  101-165,  Title  V,  103  StaL  1112,  1126-27  (1989).  The 
DERF  legislation  permits  DOD  to  use  DERF  funds  if  the  Secretary  of  Defense  determines  that  immediate  action  is  necessary 
before  receipt  of  a  formal  request  for  assistance  on  a  reimbursable  basis  frmn  another  federal  agenty  or  a  state  government  In 
1993,  Congrw  expanded  DOD’s  ability  to  use  DERF  funds,  to  make  this  a|tyropriation  available  af^a  request  for  assistance 
from  another  federal  agency  or  a  state  government,  if  the  Secretary  of  Def^ise  determines  that  use  of  the  fimd  is  necessary. 
Department  of  Defense  ^j^ropriations  Act,  1994,  Pub.  L.  No.  103-139,  $  8131,  107  Stat  1418,  1470  (1993).  This  change  makes 
DERF  funds  available  for  DOD  domestic  disaster  assistance  effortr  «‘ter  a  request  for  assistanre,  and  avoids  DOD  from 
jeopardizing  its  OAM  aceexmts  by  providing  disaster  assistance  in  the  absence  of  a  reimbursement  agreement.  However,  DOD 
activities  should  cemlinue  to  obtain  reunbursement  agreements  as  emergency  conditions  permit,  rather  than  relying  on  DERF 
funding  exclusively. 

The  Stafford  Disaster  Relief  and  Emergency  Assistance  Act  f42  U.S.C"S$  S121-S2Q3)  authorizes  the  President  to  direct 
federal  apndes  to  provide  assistance  essential  to  meeting  immediate  threats  to  life  or  property  resulting  from  a  major  disaster, 
with  or  without  reimbursement  42  U.S.C  K  5170a  A  5170b.  Agencies  may  immediately  incur  obligations  by  contract  or 
otherwise  in  such  amounts  as  are  made  available  to  them  by  the  President  42  U.S.C  §  S149(b).  Federal  agencies  may  receive 
reimbursement  for  their  relief  efforts  if  the  Federal  Emergency  Management  Agency  (FEMA)  requested  assistance. 

Reimbursement  is  limited  to  expenses  above  normal  operating  levels.  Agencies  mty  credit  reimbursements  received  to  their 
operating  accounts.  10  U.S.C  $  5147;  AR  500-60,  paragraph  5-3.  A  Memorandum  of  Understanding  between  DOD  and  FEMA 
should  address  reimbursements.  DOD  activities  also  should  seek  a  FEMA  mission  letter  defining  the  exact  scope  of  disaster 
relief  responsibilities.  The  mission  letter  should  state  a  not-to-exceed  reimbursable  amount,  which  DOD  units  should  not  exceed 
without  approval  from  higher  headquarters. 

iviCimy  LAnner  loo  cmciipQ^  ashnSdoc 

The  President  may  fiunish  foreign  disaster  assistance  under  such  terms  and  conditions  as  be  determines  appropriate 
pursuant  to  22  U.S.C  §{  2292-2292q.  A  limitation  of  $50  million  from  each  year’s  foreign  assistance  appropriations  applies  to 
foreign  disaster  assistance  under  this  authority.  10  U.S.C  §  2292a(b).  Additionally,  22  U.S.C  §  2318  permits  the  President  to 
draw  down  defense  stocks  and  services  in  response  to  unforeseen  emergencies  requiring  military  assistance  to  a  foreign  country  or 
international  organization.  Use  of  this  authority  requires  notice  to  Congress,  and  is  limited  to  $  75  million  per  fiscal  year. 

CoriTiftinK  Punwae  Act  ViolatioBB 

Finally,  and  importantly,  improper  expenditures  of  appropriated  funds  must  be  rectified.  Improper  expenditures  can  be 
rectified  by  identifying  a  proper  source  of  appropriated  funds,  and  transferring  funds  from  it  to  the  appropriation  improperly 
used.  Even  when  this  is  accomplished,  it  is  possible  an  Antideficiency  Act  violation^  has  occurred.  Improper  uses  of 
appropriated  funds  can  be  corrected  without  a  violation  of  the  Antideficiency  Act  only  if  the  proper  funds  were  available  at  the 
time  of  the  use  of  the  improper  use  of  funds,  the  proper  funds  remained  available  continuously  until  the  time  of  correction,  and 
the  proper  funds  were  available  in  an  adequate  amount  at  the  time  of  the  actual  funding  adjustment  to  correct  the  improper  use 
of  funds;  and  if  the  improper  use  of  funds  did  not  violate  any  statutory  limitation  on  the  use  of  funds,  or  a  regulatory  limitation 
on  the  use  of  funds  that  amounts  to  a  formal  subdivision  of  funds.’'  Even  when  an  Antideficiency  Act  violation  is  unavoidable, 
however,  an  accounting  adjustment  to  charge  the  proper  appropriation  is  still  required. 


*See  infra  text  under  the  heading  AvailabilitT  of  Appropriations  as  to  Amount 

^An  example  of  such  a  regulatory  restriction  is  the  current  $15,000  limitation  on  the  use  of  O&M  funds  for  the  purchase  of 
supply  items,  ^e  DOD  Manual  7110-1-M,  Budget  Guidance  Manual,  para.  241.4.C.l.f.  (May  1990). 
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AVAn  AMI  JTY  OP  APPROPRIATIONS  AS  TO  TIME 

Although  Congress  appwyriates  to  executive  agencies  some  fowls  that  are  available  until  expended,  most  appropriations  are 
available  for  limited  periods.  If  funds  are  not  obligated  during  these  periods  of  availability,  th^  esqrire.  Eiqrired  funds  are 
unavailable  for  new  obligations  (e.g.,  new  contracts),  but  th^  iWQr  be  available  for  adjustments  to  existing  obligations  (e.g.,  piqnng 
for  an  unexpected  price  mcrease  unto  an  existing  contract).  Appropriations  have  different  periods  of  availabili^. 

Operation  and  maintenance  -  1  year. 

Procurement  -  3  years. 

Construction  -  5  years.* 

The  bona  fide  need  rule  states  that  appropriations  are  only  available  to  support  needs  arising  during  their  periods  of 
availability.  See  31  US.C  $  1302(a)  (the  beam  fide  need  statute).  Existing  contracts  generally  may  be  completed  using 
appropriatioiis  current  when  they  were  awarded,  even  if  performance  extends  beyond  the  end  of  the  fiscal  year  (the  fis^  year 
at  midnight  each  September  30th).  However,  new  requirements  added  to  a  contract  (as  distinguished  from  adjustments  for 
price  changes  for  work  originally  encompassed  wit^  a  contract’s  scope)  must  be  funded  with  current  a^ropriations  regardless  of 
the  money  used  for  the  origitud  obligation.  For  service  contracts,  the  need  for  the  services  generally  is  considered  to  arise  at  the 
time  the  services  are  performed,  not  when  the  contract  is  awardeil  Therefore,  the  bona  fide  need  rule  general^  requires  new 
funding  for  services  performed  on  or  after  October  1st  of  each  new  fiscal  year.  Certain  statutory  exceptions  to  this  general  rule 
are  provided  in  10  U.S.C  $  2410a. 

Overstocking  sui^lies  at  the  end  of  a  fiscal  year  violates  .he  bona  fide  need  rule.  Purchases  should  cover  only  current  year 
needs,  and  any  invent^  needed  to  cover  the  lead  time  before  deliveries  begin  under  contracts  placed  in  the  next  fiscal  year. 


AVAn  ArniTTY  OF  APPROPRIATIONS  AS  TO  AMOUNT 


Deploying  forces  must  determine  the  amount  of  funds  necessary  and  available  to  support  their  operations  before  deploying, 
and  seek  ad^tfonal  fimds  of  the  ororrer  tvoe  for  the  rrurrxases  needed  before  or  during  the  deployment  as  requirements  develop. 
The  amount  available  for  deployment  requirements  will  depend  on  the  amount  of  funds  allocated  by  higher  headquarters.  See  31 
U.S.C  §  lS14(a)  (requires  agencies  to  subdivide  and  control  congressional  appropriations).  Agency  regulations  govern  the  uses  of 
and  controls  over  appropriated  funds  to  avoid  obligations  and  expenditures  in  excess  of  the  amount  of  fimds  available  for  a 
particular  purpose.  See  AR  37>1;  AR  37*100>XX  (the  "XX*  is  the  current  fiscal  year). 

The  Antidefidency  Act  (31  U.S.C  §S  1341(a)  A  1514(a))  prohibits  ai^’  government  officer  or  employee  from: 

Making  or  authorizing  an  eiqienditute  or  obligation  in  excess  of  the  amount  available  in  an  appropriation. 

Makiiig  or  authorizing  expenditures  or  incurring  obiigations  in  «cm  of  feynri  subdivisions  of  funds;  or  in  excess 
of  amounts  permitted  by  regulations  prescribed  under  31  y.S.C  $  lS14(a). 

Incurri^  an  oblig^on  in  advance  of  an  appropriation,  unless  authorized  by  law. 

Accepting  voluntary  services  unless  otherwise  authorired  by  taw.  31  U.S.C  §  1342. 

Regulations  require  investigation  of  suspected  ADA  violations.  AR  37-1,  para.  7-7.  Army  commanders  must  initiate 
investigations  into  suspected  Antidefidency  Act  violations  under  AR  13-d,  Proc^ure  for  Investipting  Officers  and  Boards  of 
Officers  (May  11,  1988).  If  a  statutory  violation  occurs,  the  agency  must  investigate  to  determine  the  senior  responsible 
individual,  report  the  dicumstances  and  the  individual’s  name  to  Congress  through  the  ASA(FM)  and  DOD  Comptroller,  and 
impose  admiiustrative  and/or  criminal  sanctions  on  that  individual.  No  one  is  exempt  Lawyers,  commanders,  and  resource 
managers  have  been  found  to  be  senior  responsible  individuals. 

Common  problems  that  have  resulted  in  ADA  violations  have  induded: 

Incurring  obligations  in  advance  of  an  appropriation  (e.g.,  before  passage  of  a  new  appropriations  act  or  other 
spending  authority  (like  continuing  resolution  authority)  at  the  begitming  of  a  new  fiscal  year). 

Exceeding  the  amount  of  a  statutory  funding  limitation  (e.g.,  a  construction  project  exceeding  3^,000  funded  with 
CAM  money). 

Obligating  funds  for  purposes  expressly  prohibited  by  an  annual  or  permanent  limitations  on  uses  of  appropriated 
funds. 


THE  ECONOMY  ACT 


The  Economy  Act,  31  U.S.C  §  1535,  provides  general  authority  for  federal  interagency  transactions.  It  authorizes 
interagency  transactions  when  no  other  statute  permits  the  providing  agency  to  render  the  requested  service,  and  when  the 
requested  service  is  not  one  for  which  the  providing  agency  has  already  received  funds.  Merit  Svs.  Protection  Board-Travel 
Expenses  of  Hearing  Officers.  B-195347,  59  Comp.  Gen.  415  (1980).  Funds  normally  are  transferred  between  the  military  services 
and  between  DOD  and  other  agencies  using  a  Military  Interdepartmental  Purchase  Request  (MIPR),  DD  Form  448. 

The  Econoi^  Act  is  not  applicable  to  interagency  transactions  conducted  under  the  authority  of  the  FAA  because  the  latter 
contairu  intenul  interagency  transactions  authorities.  22  U.S.C  §  2392(c)  A  (d). 

The  Economy  Act  mandates  foil  reimbursement  to  the  providing  agency,  including  indirect  costs  incurred  by  that  agency  to 
provide  the  requested  service.  Augmentation  occurs  if  less  or  more  than  the  full  applicable  costs  are  reimbursed  to  the  providing 
agency  (37  Comp.  Gen.  at  682-83). 


*  Although  the  appropriation  life  of  MILCON  appropriatirns  is  five  years.  Congress  has  limited  DOD’s  authorization  to 
spend  MILCON  appropriations  to  three  years  in  recent  Authorization  Acts.  See  Military  Construction  Authorization  Act  for 
Fiscal  Year  1994,  Pub.  L  No.  103-160,  §  2701,  107  Stat.  1856,  1880  (1993). 
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Other  authorities  nu^  permit  reimbursement  of  less  than  the  full  cost  of  providing  services  to  a  requesting  agency,  but  the 
Boononqr  Act  requires  full  reimbursement  from  the  requesting  agency  to  the  providing  agency.  Because  the  Econony  Act 
requires  escact  rehnbursement,  neither  less  nor  more,  it  prohibits  reimbursement  for  costs  which  are  property  charged  to  the 
misBCMi  of  the  providing  agency.  Consequent^,  the  Economy  Act  does  not  prohibit  separately  funded  agencies  from  undertaking 
authorized  actMties  whid  support  a  common  goal;  in  fact,  it  prohibits  reimbursement  between  agencies  when  both  have  a 
missinii  and  appropriatioiis  to  accomplish  complementary  activities. 


CO^«HJSION 


Congress  limits  the  authority  of  DOD  and  other  executive  agencies  to  use  the  funds  appropriated  to  them.  The  principle 
ccmtxols  imposed  on  the  use  of  appropriated  funds,  the  purpose,  time,  and  amount  limitartons  discussed  above,  apply  during 
military  operatioos  and  to  all  other  federal  activities.  The  GAO,  service  audit  agencies,  and  the  Inspectors  Genei^  monitor 
DOD  compliance  with  fiscal  controls  on  appropriated  funds.  Improper  uses  of  fimds  (e.g.,  funds  used  for  a  purpose  other  than 
that  for  which  they  were  appropriated),  even  if  otherwise  lawful,  may  be  corrected  under  some  circumstances,  but  preventive 
practice  by  JAs  accompanying  deploying  forces  can  avoid  most  improper  uses.  Pending  violations  may  result  in  adverse 
administrative  or  criminal  consequences  against  those  responsible. 


REFERENCES  POR  FURTHER  RESEARO^. 


1.  Title  31,  U.S.  Code. 

2.  Annual  DOD  Authorization  and  ^iproptiatioos  Acts. 


1.  DOD: 

2.  Army: 

3. 

4.  Air  Pbree: 


DOD  Reg  7000.14-R,  Financial  Management  Regulation,  vols.  1-15  (this  will  replace  DOD  Manual 
7220.9-M  below,  when  all  volumes  are  published,  but  as  of  January  1994,  onfy  volumes  1,  7, 
and  15  are  published). 

DOD  Manual  7220.9-M,  DOD  Finance  &  Accounting  Manual. 

DOD  Manual  7110.1-M,  DOD  Budget  Guidance  MtouaL 
AR37-1. 

AR  37-100-XX  (the  "XX*  is  the  current  fiscal  year). 

Navy  Comptroller  Manual 
APR  170-d. 

APR  170-8. 

APR  170-13. 

APR  172-1. 

APR  177-16. 

AFP  110-4. 


PwimniMil  Law 


Decisions  of  the  Comptroller  General  of  the  United  States  (a  bound  reporter  published  by  the  Government  Printing  Office,  cited 
as  "Comp.  Gen.*;  agencies  can  request  advance  opinions  concerning  their  operations  by  forwarding  a  reque-st  through 
channels-see  AR  37-1,  para.  20-19). 


TretiBes 


1.  General  Accounting  Office,  Principles  of  Federal  Aonrooriations  Law.  2d  ed.,  GAO/OGC  91-5  (July  1991)  (to  be  issued  in 

four  volumes;  volumes  1  and  2  are  in  print  as  of  January  1994). 

2.  General  Accounting  Office,  Accounting  Guide.  GAO/AFMD-PPM-2.1  (Sept.  1990). 

3.  General  Accounting  Office,  Policies  and  Procedures  Manual  for  Guidance  of  Federal  Agencies,  Title  7  (Feb.  1990). 
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TAB  M 

THE  RESERVE  COMPONENT  STRUCTURE 


A.  Introduction. 

U*e  of  ARNG  and  Ain^  Reserve  personnel  can  be  critical  to  mission  accomplishment  As  General  Collin  Powell  stated 
in  December  1990  before  the  Senate  Armed  Services  Committee,  *(t]he  success  of  the  Guard  and  Reserve  participation  in 
DESERT  STORM  caimot  be  overemphasized.  Their  participation  hiu  been  a  significant  factor  in  afibrding  us  fleadbility  and 
balance,  and  [it]  reinforces..  .  the  Total  Force  concept* 

The  purpose  of  this  section  is  to  provide  the  AC  SJAs  with  information  on  the  following  tqncs: 

1.  Nature,  mission,  and  capabilities  of  ARNG 
and  Army  Reserve  legal  units  and  individuals, 

2.  Examples  of  prior  employment  of  such  RC  legal 
personnel, 

3.  Procedures  that  mi^  be  used  by  AC  SJAs  to  procure  such  RC  legal  personnel,  and 

4.  The  RC  Premobilization  Legal  Preparation  Program  (PLP) 


B.  Nature,  Mission,  Capabilities,  and  Procurement  of  ARNG  Legal  Personnel 

ARNG  legal  persoimel  support  both  militia  missions  and  preparation  for  mobilization  in  federal  service  missions. 
Af^noximately  50%  of  ARNG  judge  advocates  ace  embedded  in  SJA  sections  in  combat  and  support  units.  The  TOE  structure 
is  the  same  in  the  National  Guard  units  as  in  the  AC  The  retcuuning  50%  of  ARNG  judge  advocates  are  usually  assigned  to 
the  state  (STARC)  or  territory  (TARQ  headquarters  and  from  there  support  both  the  militia  and  federal  missions.  Each  of  the 
fifty  states,  and  Guam,  Puerto  lUco,  Virgin  Ishmds,  and  the  District  of  Columbia  have  their  own  distinct  independently 
coicunanded  National  Guards.  Therefore,  the  roles  and  missions  of  the  judge  advocates  assigned  to  the  state  and  territory  area 
commands  vary. 

Pifty>three  of  the  rifty>four  National  Guards  each  have  a  single  full  time  AGR  judge  advocate  and  most  a  senior 
traditional  State  Staff  Judge  Advocate.  Their  primary  mission  is  to  advise  their  reqtective  Adjutant  Generals.  The  ACR  Judge 
Advocate  or  the  State  SJA  are  the  POC  for  purposes  of  coordiiuting  training  and  preparations  for  natural  disasters,  civil 
disturbance,  civilian  assistance,  and  counterdrug  missions  within  their  jurisdictions.  They  are  also  the  POC  for  the  post  federal 
mobilization  mission  of  assistance  to  all  military  family  members  within  their  jurisdictions  beyond  the  support  capability  of  Qass  1 
AC  installatioas. 

The  SJA  of  ARNG  combat  or  stqiport  units  is  the  POC  for  training  for  his  or  her  SJA  office  for  the  federal 
mobilizatiort  mission.  Depending  on  other  demands,  the  SJAs  of  these  Natiottal  Guard  units  are  generally  interested  in  one  or 
two  of  their  iegal  personnel  woiting  in  an  AC  SJA  office  during  a  15  day  Annual  Training  period.  ARNG  judge  advocates 
possess  a  broad  range  of  experience  and  expertise.  Many  ARNG  judge  advocates  have  prior  AC  judge  advocate  experience. 

Others  have  extensive  civilian  legal  praaices  focusing  on  such  areas  as  goverrunent  regulation,  lalwr  law,  environment,  contracts, 
criminal  law,  and  family  legal  practice.  All  have  the  experience  of  providing  general  legal  services  to  their  respective  ARNG 
units.  ARNG  judge  advocates  because  of  their  local  community  contacts  ate  effective  liaisons  with  local  and  state  governments. 
ARNG  SJAs  recognize  the  necessity  to  develop  AC  training  opportunities  for  ARNG  enlisted  personnel.  Candid  SJA  to  SJA 
contact  is  recommended  in  order  to  insure  that  the  partnership  established  meets  the  expectations  of  both  the  AC  and  ARNG 
SJAs. 

The  POC  for  the  Mil  to  Mil  program  and  solicitations  for  ARNG  judge  advocate  individual  volunteers  is  the  Office  of  the 
Judge  Advocate,  National  Guard  Bureau.  The  Key  Personnel  Upgrade  Program  (KPUP)  permits  individual  volunteers  to  deploy 
for  several  weeks  or  longer  to  an  AC  unit.  AC  SJAs  with  specific  training  opportunities  can  request  a  KPUP  tour  through  AC 
channels  to  the  National  Guard  Bureau. 

The  ARNG  POCs  telephone  numbers  and  addresses  are  listed  in  the  JAGC  Personnel  and  Activity  Directory  beginning 
at  page  209. 


C  Nature,  Mission,  and  Capabilities  of  Army  Reserve  Legal  Personnel.  See  Chs.  2-3,  FM  27-100,  Legal  Operations,  3  Sep 

1991. 

1.  Ju*^  Advocate  Service  Otgantzatioiis  (JAGSOs).  General.  The  JAGSOs  are  cellular  TOE  teams  desiped 
to  provide  iegal  services  to  nondivisional  troops  not  otherwise  provided  sufficient  organic  legal  support.  JAGSOs  also  provide 
CONUS  sustaining  base  support  for  mobilization,  mobilization  sustain-  ment,  and  casualty  assistance.  Eight  types  of  JAGSO 
teams  exist. 

2.  Miasioii.  JAGSOs  provide  combat,  combat  support,  and  combat  service  support  commanders  and  soldiers 
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profesrioiuJ  and  responsive  legal  services  in  all  Ainctional  areas  to  ensure  mission  accomplishment  In  an  area  of  (^rations,  all 
JAOSO  teams  (oKept  defense  and  military  judge  teams)  function  under  and  ate  responsible  to  the  SJA  and  commander  of  the 
unit  to  which  t^  are  assigned.  Such  teams  mi^  be  used  to  augment  the  existing  SA  section  or  they  may  work  as  a  remote 
detachment 

3.  AasigBiiieitt.  The  Anay  ssagns  JAGSO  teams  to  theater  armies  (TAs),  theater  am^  area  commands 
CTAACOMs),  corps,  corps  support  commands  (COSCOMs),  corps  artillery,  and  other  organizations  as  required.  TIAG  is 
responsible  for  the  technical  supervision,  training,  and  assignment  of  JAGSO  personnel 

4.  Legpl  Siqiport  Oigpaiadiaiis  (LSOs)  (Formerly  Military  Law  Centers).  Among  the  eight  teams,  the  LSO's 
size,  structure  and  functions  resemble  those  ot  a  heavy  di^on  SJA  section  (one  colonel,  six  lieutenant  colonels,  four  majors, 
four  cap'ains,  one  warrant  ofBcer,  five  legal  NCOs,  four  legal  specialists,  and  two  court  reporters).  There  are  now  20  LSOs,  each 
commanded  by  an  06  RC  JA.  The  Army  eiqiects  to  reduce  the  number  of  LSOs  to  15  and,  in  addition,  to  designate  the  15  as 
follows: 

a.  Seven  of  the  15  are  allocated  one  to  each  of  three  corps,  two  theater  armies,  and  two  TACOMs.  (These  are 
the  headquarters  at  echelons  above  division  programmed  to  fight  in  two  major  regional  contingencies.) 

b.  The  remaining  eight  function  as  Mobilization  Support  Organizations  (MSOs).  MSO  assignments  are  made  by 
HQ,  FORSCOM,  on  the  basis  of  recommendations  by  HQ,  USARCOM. 

5.  Other  Types  ai  JAGSOs.  In  addition  to  the  LSO,  seven  other  types  of  JAGSOs  exist  as  listed  below: 

a.  The  IntemationaVOperational  Law  Team.  This  JAGSO  team  advises  on  the  application  of  international  and 
operational  law  to  i^tary  operations.  In  particular,  the  team  is  trained  to  investigate  and  prepare  reports 
on  alleged  violations  of  the  law  of  war  by  enemy  forces  (one,  major,  one  captain,  one  legal  NCO). 

b.  The  Court-Martial  Trial  Team.  This  JAGSO  team  advises  on  matters  related  to  the  administration  of 
military  justice,  including  the  disposition  of  alleged  violations  of  the  UCMJ.  In  particular,  the  team  is  trained 
to  perform  trial  counsel  duties  at  all  levels  of  courts-martial  and  to  act  as  recorders  before  administrative 
boards  (one  major,  three  captains,  two  court  reporters,  two  legal  NCOs). 

c.  The  Court-Martial  Defense  Team.  Members  of  this  JAGSO  team  performs  all  defense  counsel  duties  in 
courts-martial  and  repre^nts  soldiers  before  administrative  boards  and  other  proceedings.  Team  members 
may  also  act  as  'consulting  counsel*  as  required  by  law  or  regulation  (one  major,  three  captains,  one  legal 
NCO). 

d.  The  Legal  Assutance/Claims  Team.  This  JAGSO  team  receives,  investigates,  and  adjudicates  claims  by  and 
against  the  United  States  arising  from  military  activities.  In  addition,  members  of  the  team  provide  legal 
assistance  services  (one  major,  two  captains,  one  legal  NCO,  two  legal  .'•'pecialists). 

e.  The  Administrative/Contract  Law  Team.  In  addition  to  performing  all  administrative  law  functions,  this 
JAGSO  team  provides  advice  and  assistance  on  all  aspects  of  the  acquisition  process  -  including  combat 
contacting  (one  major,  two  captains,  one  legal  NCO,  one  legal  specialist). 

f.  TVo  Milita^  Judge  Teams.  Judges  from  the  regular  military  judge  team  preside  at  general  and  special 
courts-martial;  they  also  perform  magistrate  and  other  judicial  duties.  Senior  Military  Judge  Teams  perform 
the  same  functions  as  the  regular  team  but  also  provide  technical  supeivision  to  other  militaiy  judges  (one 
military  judge,  one  legal  NCO). 


D.  Employment  of  RC  Legal  Units  and  Personnel 

1.  General.  RC  legal  personnel  are  capable  of  providing  legal  support  to  AC  units  in  many  diverse  ways.  Her*-  are 
some  actual  examples  of  such  RC  support. 

a.  Mobilization  Legal  Assistance.  In  the  course  of  Operation  DESERT  STORM,  AC  JAs  at  Fort  Sill, 
OK,  recognized  that  they  would  not  be  able  to  provide  all  of  the  mobilization  legal  assistance  (wills, 
powers  of  attorney,  etc.,)  needed  by  AC  and  RC  personnel  deploying  from  Fort  Sill.  Accordingly, 
the  218th  JAGSO,  headquartered  in  Bismarck,  ND,  was  requested  to  help  provide  such  assistance 

at  Fort  Sill.  Similar  support  was  provided  at  other  installations  around  the  country  by  other 
JAGSO  units. 

b.  Procurement  Law.  Soon  after  U.S.  Forces  began  arriving  in  SWA  for  Operation  DESERT 
STORM,  AC  JAs  recognized  the  need  for  additional  legal  support  to  help  with  local  procurement 
activities.  Accordingly,  the  207th  JAGSO,  headquartered  near  Washington,  DC,  was  mobilized  and 
deployed  to  SWA  where  they  provided  the  majority  of  acquisition  law  services  to  U.S.  Forces.  In 
fact,  the  ARGENT  and  22d  SUPCOM  (TAA)  SJA  offices  were  principally  staffed  with  RC  JAs. 
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2.  Other  examples  include  activattott  of  teams  to: 

a.  Augment  the  Militaiy  Police/Enen^  Prisoner  of  War  Structure.  Presently,  the  reserve  EPW 
structure  has  an  insufficient  number  of  JAs  to  support  the  national  and  theater  prisoner  of  war 
information  centen  and  fourteen  EPW  battalions  in  the  reseive  structure. 

b.  Augment  STARC  and  TARC  Headquarters.  With  usualty  one  full  time  AGR  and  one  or  two 
other  NG  JAs,  the  STARCs  and  TARCs  are  not  staffed  to  support  military  family  members  within 
their  jurisdiction.  Although  these  HQs  have  the  mission,  they  lack  the  resources  to  staff  casualty' 
assistance  centers,  to  assist  family  support  groups,  and  to  provide  individual  legal  assistance  to 
femily  members  as  well  as  function  as  the  command  judge  advocate. 

c.  Augment  garrison  SJA  offices  to  replace  deploying  JAs. 

d.  Augment  theater  army  SJA  offices  to  perform  foreign  claims  commission  function  or  war  crimes 
investigBtioiL 

e.  Augment  SJA  offices  to  assist  with  civil  affiurs  functkn  and  stafiing  of  civilian  military  operation 
centers. 


E.  Procurement  of  RC  Legal  Units  and  Personnel 

1.  Corp^ivision  SJAs  may  be  able  to  secure  RC  legal  support  depending  upon  several  factors.  First,  the  time  factors: 
how  quickly  support  is  needed  and  for  period.  Second,  the  particular  legal  expertise  required.  Third,  the  number  and 
grade  of  the  pe^le  needed.  And,  fourth,  the  availability  of  funds. 

2.  Funding  may  or  may  not  be  a  problem.  Fbr  example,  when  an  entire  RC  unit  and  any  individual  member  of  the 
ARNG  or  Army  Reserve  performs  atmual  training  (AT),  funds  for  such  AT  are  usually  set  aside  long  before  the  two- 
week  training  period  commences.  Accordingly,  to  the  extent  that  AC  SJAs  are  able  to  secure  legal  support 
ARNG/Army  Reserve  units  or  individuals  during  their  AT  periods,  funds  for  such  training  normally  need  not  be 
provided  by  the  AC  unit  seeking  RC  legal  support  Furthermore,  with  sufficient  advance  notice  RC  units  and  individuals 
may  be  able  to  reschedule  AT  to  fit  the  needs  of  the  AC  unit  During  Operation  Desert  Storm,  preparation  of  many 
AC  and  RC  soldiers  for  overseas  movement  could  not  have  been  accomplished  without  the  help  of  RC  JAGSOs  that 
rescheduled  and  performed  their  AT  at  installations  where  such  soldiers  were  processed. 

3.  While  there  are  many  possibilities,  two  sceruuios  will  be  discuss^:  first  t  Corps  SJA  needs  two  company  grade  RC 
judge  advocates  for  a  sin^e  short  period  -  say  60  days  of  temporary  active  duty  and,  second,  a  Division  SJA  needs  a 
dozen  field  and  company  grade  JAs  plus  the  enlisted  members  for  two  wee-s  to  each  year  during  an  exercise  to  backfill 
most  of  the  military  staff  of  the  Division  SJA  office. 

a.  Two  RC  JAs  for  Two  Months.  f%st  note  that  absent  n  obilization  by  the  President  it  is  exceedingly 
difficult  to  get  individual  RC  soldiers  -  including  JAs  -  involuntrrily  activated  for  the  performance  of  such 
duties.  Even  during  DESERT  STORM,  individual  RC  JAs  were  r  ot  involuntarily  activated  under  the  200K 
limitations.  However,  volunteers  can  be  requested  to  Fill  this  requirement  for  RC  company  grade  JAs.  Since 
the  period  of  active  duty  is  more  than  two  weeks,  such  volunteers  would  not  be  able  to  use  their  AT  period 
(and  related  funds)  to  provide  such  service.  According^,  the  Frst  hurdle  here  m^  well  be  funding  since  the 
Corps  may  not  have  budgeted  funds  for  such  RC  temporary  active  dutj-.  Assuming  the  Corps  supports  such  a 
request  for  RC  personnel  but  does  not  have  the  funds,  the  Corps  SJA  might  informally  contact  PFT&O,  the 
FORSCOM  SJA  Office  (and  perhaps  the  USARCOM  SJA  Office)  to  explain  the  need  for  these  RC  JAs,  to 
determine  whether  such  temporary  active  duty  could  be  funded,  and  to  seek  assistance  in  locating  suitable  RC 
volunteers. 

b.  Dozen  RC  JAs  for  Two  Weeks  Annually.  As  the  requited  period  of  active  duty  equals  two  weeks 
each  year,  any  RC  units  or  individuals  who  performed  such  duty  for  the  Division  SJA  could  do  so  during 
their  regular  AT  periods  without  expending  Division  funds.  To  acquire  such  a  group  of  JAs,  the  Division  SJA 
has  some  less  format  and  more  formal  options  available.  On  an  informal  basis,  the  Division  SJA  could 
contact  the  Commanders  of  the  two  or  three  nearest  military  law  centers  (MLCs)  to  make  known  the 
Division’s  need  for  legal  support  during  the  specified  two-week  period.  For  example,  from  time  to  time  XVIII 
Airborne  Corps  SJA  contacts  contact  such  Commanders  to  invite  them  to  consider  AT  at  Fort  Bragg,  NC. 
Given  the  variety  of  legal  expertise  and  experience  within  each  MLC  and  its  subordinate  units,  the  MLC 
Commander  mi^t  even  be  able  to  tailor  a  special  AT  group  to  fit  the  particular  needs  of  the  Division  SJA. 
Once  the  Division  SJA  identifies  a  particular  MLC  with  the  appropriate  personnel  to  support  the  Division  on 
a  long-term  basis,  consideration  mi^t  then  be  given  to  a  formal  affiliation  between  the  RC  unit  and  the  AC 
Division  through  the  Army’s  CAPSTONE  program.  See  AR  11-30. 

Note:  During  DESERT  STORM  there  were  a  number  of  requests  for  the  activation  if  entire  JAGSO  units.  Determining  which 
JAGSO’s  to  activate  in  response  to  these  requests  was  a  joint  function  of  the  FORSCOM  SJA  and  PPT&O. 
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DEPLOYMENT 


Everyone  vrOI  now  be  mobilized  and  all  boys  old  enough  to  carry  a  spear  will  be  sent  to  Addis 
Abal^  Married  men  will  take  their  wives  to  carry  food  and  cook.  Those  without  wives  will  take 
any  woman  without  a  husband.  Women  with  small  babies  need  not  go.  The  blind,  those  who 
cannot  walk  or  for  any  reason  cannot  carry  a  spear  are  exempted.  Anyone  found  at  home  after 
receipt  of  this  order  will  be  hanged. 


Haile  Selassie 

Emperor  of  Ethiopia,  1935  (upon  invasion  by  Italy) 


L  OVERVIEW 

n.  OPnCEORGANIZAlIONADEFljOYMENrFUNCnONS 
m.  DEPLOYMENT  PLANNING  A  CHBOOiSIS 

OPLAW  Deployment  Checklists  (includes  separate  checklists  for  each  substantive  legal  area). 

1.  Pre-Alert  Preparation  Checklists 
Z  Post-Alert/Pre-Deployment  Checklists 
_  3.  Post  Deployment  Checklists 

IV.  EXERCISE  DEPLOYMENTS  (Indiulfj  both  ontliiie  and  tat  of  legpl  briefing  for  dqtlaying  soldieis). 


L  OVERVIEW 

The  primary  purpose  of  this  Tab  is  to  assist  SJAs  prepare  for,  and  execute,  deployment 
Tuneiy,  effective  legal  support  in  deployment  depends  in  large  part  on  the  following  live  factors: 

1.  Familiarity  with  the  general  legal  support  needed  during  mobilization,  so  that  SJA  offices  can  be  organized  and 

functions  prioritized  to  provide  such  stipport 

Z  Knowledge  of  the  particular  requirements  in  each  substantive  area  of  the  law  in  order  that  all  legal  peisonnel 

can  be  properly  trained  and  so  that  proper  references  andforms  will  be  on  hand  when  needed. 

3.  Participation  in  exercises  to  test  the  deployment  plans  that  have  been  made  and  the  training  provided. 

4.  Effective  utilization  of  RC  legal  personnel  ulierever  feasible  (see  Tab  M,  this  Handbook). 

5.  Establishment  of  good  working  relationships  with  key  personnel  within  the  supported  unit 

n.  OPnCE  ORGAraZATlON  ft  DEPLOYMENT 

The  manner  in  which  SJA  offices  organize  for  deployment  depends  upon  the  composition  and  mission  of  the  unit. 
Accordingly,  each  SJA  office  must  develop  a  detailed  plan  and  SOPs  which  ensure  both  the  successful  deployment  of  the  SJA  office 
or  element  and  the  extensive  legal  support  needed  to  POM  and  deploy  the  supported  unit  The  following  is  a  sample  basic 
Deployment  Plan  for  a  division. 


OSJA  DEPLOYMENT  PLAN 

SJA  plarming  for  deployment  is  based  on  an  assessment  of  likely  conflicts  in  which  the  Division  may  become  involved  and 
on  several  assumptions: 

1.  Contingencies  may  require  deployment  of  the  Battalion-sized  Division  Ready  Force  (DRF)  with  no  notice; 

2.  Although  the  DRF  will  be  supported  by  a  joint  task  force  (JTF),  it  can  expect  little  or  no  legal,  civil  affairs,  or 
combat  procurement  support  from  the  JTF  in  the  first  several  days  of  a  conflict; 

3.  Follow  on  deployment  of  the  Division  Ready  Brigade  and  additional  Divisional  forces. 

These  planning  assumptions  result  in  the  following  plan  for  deployments: 

1.  One  JA,  normally  the  Chief  of  Operational  Law,  will  be 

prepared  to  respond  to  a  no-notice  alert  at  all  times.  In  the  event  of  an  actual  deployment,  the  JA  will  join  the 
staff  of  the  DRF  CDR  and  deploy  with  the  task  force  to  provide  operational  law,  civil  affairs  and  combat 
procurement  support  until  reinforcement. 

2.  If  the  DRB  reinforces  the  DRF,  another  JA,  normally  the  assigned  trial  counsel,  will  deploy  \/ith  the  Bde.  The 
ranking  JA  will  become  the  principal  legal  advisor  to  the  entire  task  force. 
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3. 


If  the  Division  HQ  deploys,  the  SJA  will  deploy  with  such  support  as  pennitted  by  the  cucumstances. 


4.  Normally,  the  entire  OSJA  will  not  deploy.  Individual 

soldiers  will  be  prepared  to  deploy  according  to  the  deployment  schedule  (usually  within  one  week  of 
notification). 

3.  Personnel  designed  to  aooompai^  the  DRB  and  Division  HQ  should  be  prepared  to  deploy  immediately  (within 

18  hours  of  nt^fication). 

OFBRAIIONAL  LAW  DimBS 

SJA.  Reqxmsible  for  delivery  of  legal  services  to  the  Division.  Ordinarily,  the  SJA  deploys  with  the  Division  CG  and  is  situated  so 
as  to  directly  advise  the  Command  Group  and  primary  staff. 

Deputy  SJA.  Assists  the  SJA  and  directly  supervises  the  tqterational  taw  function  in  garrison.  Ordinarily,  the  Deputy  SJA  deploys 
only  when  the  entire  Division  deploys,  l^en  the  DSJA  deploys,  he  supervises  JA  operations  in  the  Divisitm  Rear  CP.  When  the 
DSJA  does  not  deploy,  but  the  9A  does,  the  DSJA  manages  the  office.  The  DSJA  is  responsible  for  RC  augmentation  of  the  office. 

Chief.  Criminal  Law.  Supervises  trial  counsel  and  ensures,  through  them,  that  units  are  prepared  for  deployment  from  the  military 
jusdce  viewpoint,  by  attachment  of  other  deploying  units  for  the  administration  of  criminal  law  and  by  maldng  necessary 
arr.mgements  with  reflect  to  accused,  witnesses,  and  members  for  cases  affected  by  deployment  Ensures  that  pending  cases  are 
diai,  osed  in  an  orderly  manner  prior  to  deployment  Ensures  that  Rear  Aiea/Home  Station  jurisdiction,  including  creation  of 
protisioiial  units,  if  necessary,  is  prope^  establ^ed.  Through  SJA,  provides  advice  on  punitive  policies  and  General  Orders,  and 
proposes  plans  for  handling  criminal  law  matters  in  the  AOR.  Coordinates  with  Senior  Defense  Counsel  (SDC)  to  provide  defense 
counsel  during  deployment  The  Chief,  Criminal  Law  is  located  in  the  Division  Rear  CP  upon  deployment 

Trial  Counsel.  Responsible  for  LOW  and  other  appropriate  training  (e.g.  SOFA,  ROE)  for  their  respective  jurisdictions. 

Coordinates  with  and  Bn  S>ls  concerning  attachment  schemes  for  deploying  units  and  makes  arrangements  regarding  accused, 
respr  ndents,  witnesses,  and  members  in  pending  cases  affected  by  deployments.  Reviews  Bde  OPLANs.  Supports  preparation  for 
overseas  movement  e3cercises(POMEXs)  in  supported  Bde(s).  Trial  counsel  for  Bdes  ordinarily  deploy  with  the  BdM  and  are  located 
at  the  Bde  Siq^rt  Area  (B^).  Other  trial  counsel,  if  d^oyed,  are  located  in  the  Division  Rear  CP. 

Chief.  Operational  Law.  Plans  and  esecutes  the  operational  law  program.  Coordinates  operational  law  training,  reviews  Division 
OPLANs,  and  ooordiiutes  with  the  Division  staff  in  operatiottal  law  matters.  Plans  and  implements  an  aggressive  and  comprehensive 
program  to  prepare  Division  units  for  deployment  Dejdcys  with  the  DRF  or,  if  applicable,  the  Division  Assault  CP  (if  SJA  does  not 
deploy  with  the  CG  in  the  Assault  CP)  to  provide  immediate  operational  law  support  As  the  area  of  operations  matures  and 
acWt'onal  divisional  units  are  deployed,  becomes  the  principal  operational  law  advisor  to  the  CDR  of  Divisional  forces.  When  the 
Divirion  HQ  is  deployed,  the  Chief,  Operational  Law,  is  located  in  the  G-3  Pl^  ceO  in  the  Division  Main  CP. 

Qae  .l^n\  Asriatance.  Manages  preparation  for  overseas  movement  (POM)  programs  and  provides  other  legal  services  as  required. 
Coordinates  with  local  bar  and  courts  regarding  legal  assistance  issues,  requirements,  and  stays  necessitated  by  deployment  Serves  as 
POC  for  Family  Support  Groups  and  Support  Centers.  Deploys  as  required;  is  located  in  the  Division  Rear  CP  upon  deployment 

Chie  j  Administrative  Law.  Assists  in  POM  programs  and  provides  advice  on  command  policies  and  General  Orders,  processing  of 
conscientious  objector  applications,  and  processing  of  administrative  separations  and  other  actions.  Assists  in  the  establishment  and 
operition  of  Rear  Atea^ome  Station  jurisdictions.  Deploys  only  if  entire  Division  deploys.  If  deployed,  located  in  Division  Rear 
CP. 

Chief.  Qaims.  Assists  in  POM  programs  and  ensures  that  Division  can  conduct  claims  operations  in  the  AOR  for  deployed  soldiers, 
and  for  Foreign  Claims  Act  claimants  through  foreign  claims  commissions.  Provides  advice  on  planning  to  limit  losses  to  soldiers’ 
property  and  automobiles  when  left  at  Home  Station  during  deployment.  If  deployed,  located  in  Division  Rear  CP  or,  if  activated,  in 
CMOC  Plans  and  executes  claims  mission  lAW  Claims  Office  Considerations,  infra. 

Legal  Administrator  and  Chief  Legal  NCO.  Ensures  equipment  and  supplies  are  ready  for  deployment  at  ail  times.  In  coordination 
with  Chief,  Operational  Law,  ensures  deployment  box  contains  appropriate  materials.  Deploys  as  required. 


LEGALSUPPORT  FOR  THE  DEPLOYING  FORCE 

Identify  legal  personnel  who  will  deploy.  Trial  counsel  will  generally  accompany  Bde-sized  task  forces  on  deployments.  When  units 
from  one  major  subordinate  command  are  attached  to  another,  the  counsel  from  the  larger  unit  will  usually  accompany  the  task 
force.  Legal  specialists  assigned  to  the  deploying  Bns  will  also  depl^.  Together,  these  personnel  will  provide  support  to  the  task 
force.  Benuse  there  is  no  provision  for  the  Bde  legal  center  to  logistically  support  itself  in  the  field,  the  trial  counsel  will  usually 
accompany  the  Bde  HQ,  and  legal  specialists  will  accompany  their  assigned  Bn.  The  SDC  will  assign  a  defense  counsel  to  deploying 
units,  as  the  SDC  deems  appropriate.  A  defense  counsel  should  accompany  Bde  task  forces. 

Identify  the  role  of  the  JA  during  deployment. 

1.  The  trial  counsel  accompanying  the  task  force  must  meet  with  the  CDR  and  members  of  his  principal  staff  prior  to 
dep'-iyment,  in  order  to  determine  their  expectations  of  the  JA  during  deployment  and  the  support  the  JA  can  expect  from  them. 

2.  JAs  in  an  emergency  deployment  may  be  tasked  to  provide  civil  affairs  support.  Civil  affairs  includes  identification  of 
Iocs'  resources  and  support,  minimizing  local  interference  with  US  operations,  and  generally  helping  the  CDR  in  his  dealings  with  the 
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local  p<9ulace.  GvQ  afGuzs  support  for  the  Division  comes  primarily  from  Army  Reserve  units,  which  may  not  arrive  for  some  time 
after  deployment  begins.  Initial^,  the  C3iief,  Operational  Law  provides  dvil  affiurs  support  to  the  ORF.  JAs  who  deploy  later,  with 
the  DR^  should  be  prepared  to  assist  in  the  Civil  Affairs  mission  (see  PM  41-10,  Civil  Affoirs  Operations). 


3.  In  addition  to  identifying  deployment  duties,  the  JA  must  also  see  that  resources  are  available  to  permit  tran^ttation 
and  cmununkation  between  the  Bde  HQ,  subordiiute  Bns,  and,  when  it  is  deployed,  the  Division  HQ.  The  trial  counsel  must  have 
access  to  the  unit  tactical  operations  centers  CTOCs),  both  to  learn  about  task  force  opeaitioos  in  the  field  and  to  provide 
appropriate  advice  concerning  operational  law  questions.  Inclusion  on  TOC  access  rosters  is  a  must 


m.  DEFLOYMEOT  PLANNING  AND  CHECXUSIS 


Effective  planning  and  preparation  is  essential  to  the  success  of  any  deployment  and,  quite  often,  much  of  this  be 
acctmiplished  well  in  advance  of  the  JCS  Warning  and  Execute  orders.  This  includes  routine  preparation  unrelated  to  specific 
missions,  as  well  as  mission-specific  preparation  and  planning.  The  result  is  an  efficient  and  speedy  deployment  when  an  Execution 
order  is  received. 

Perhaps  the  most  useful,  yet  most  neglected,  preparation  procedure  is  that  of  visiting  with  fellow  OPLAWYERs  in  other 
units.  This  includes  not  only  higher  HQ,  but  with  other  Divisions  that  will  most  probably  be  called  together  as  part  of  the 
deployment  Task  Force.  In  virtually  all  the  areas  described  below,  prior  coordination  with  other  units  will  pay  l^dsome  dividends 
upon  actual  deployment  Stan''ardization  of  policies  (or  at  least  comparison  of  annexes)  may  prevent  many  u^oreseen  problems,  and 
r^uces  the  'recreating  the  wheel*  effect-espedally  for  new  OPLAWYERs. 


_  SStepsfijT 
Deployment  Preparation 

The  JA  must  be  aware  of  those  countries  to  which  his  unit,  as  a  part  of  the  Army  component  of  a  Unified  Command,  is 
most  likely  to  deploy.  After  identifying  which  international  agreements  are  relevant  to  such  deployments,  concentrate  on  the 
following  8  areas  of  deployment  preparation: 

1.  OPLAW  Training  (Law  of  War  Training  at  TAB  Q,  this  Handbook;  other  training  infra.') 

Z  OPLAN  Development  and  Review  (TAB  F,  this  Handbook) 

3.  Developing  the  Legal  Annex  (TAB  F,  this  Handbook) 

4.  The  D^loyment  Checklist  (this  Tab) 

5.  Personal  Preparation  for  D^loyment  (this  Tab;  Tabs  P  and  R,  this  Handbook) 

6.  Preparation  of  the  Legal  Deployment  Package  (this  Tab;  Tabs  F  and  R,  this  Handbook) 

7.  Effecting  the  Depli^ent  SOP  (this  Tab;  Tab  F,  this  Handbook) 

8.  Developing  Rules  if  Engagement  (ROE)  (Tab  H,  this  Handbook. 

OPLAW  Training 

Routine  unit  training  is  part  of  the  preparation  that  all  units  must  undertake  to  ready  themselves  for  deployment.  The  JA 
contribution  to  unit  deployment  training  is  a  comprehensive  operational  law  training  program  consisting  of  two  parts:  judge  advocate 
education  and  soldier  educatior . 

Judge  Advocate  EducatioiL  Each  JA  must  develop  expertise  in  OPLAW.  Familiarity  with  this  Handbook  is  a  start.  The  Chief, 
Operational  Law,  should  prepare  additional  materials  and  classes  on  OPLAW  subjects.  JAs  should  deploy  to  the  field  as  much  as 
possible  to:  1)  become  familiar  with  the  field  environment,  and  2)  become  part  of  the  'operational  team*  on  the  CDR’s  staff.  JAs 
must  be  proficient  in  military  skills. 

Soldier  EducatioiL  Deploying  soldiers  must  have  a  sound  knowledge  of  the  law  of  war  and  ROE.  Additionally,  key  members  of  the 
deploying  unit  must  have  knowledge  of  SOFA  provisions,  claims,  fiscal  law,  and  procurement  matters.  Note  also  that  military  justice 
training,  as  well  as  other  OPLAW  instruction,  may  be  required  for  reservists  activated  for  deployment.  Instructional  requirements 
may  be  established  by  regulation  or  directives  from  higher  HQ,  or  instruction  may  be  necessitated  by  practical  considerations.  In 
preparing  for  any  deployment,  JAs  must  plan  for,  and  involve  themselves  in,  all  necessary  training  and  education.  A  key  aspect  of 
predeployment  training,  if  time  permits,  is  realistic  vignette  training  which  integrates  ROE  and  the  law  of  war.  The  SJA  is  a  key 
player  in  planning  and  executing  this  training. 


Questions  for  a  New  SJA 


Is  there  an  active  OPLAW  program? 

Have  attorneys  received  OPLAW  training? 

Is  there  an  ongoing  OPD/NCOPD  program  which  includes  OPLAW? 

Is  there  a  full-time  OPLAW  attorn^ 

Is  the  office  actively  engaged  in  reviewing  OPLANS? 

Do  OPLAWYERS  l.rve  TOP  SECRET  clearances? 

Do  OPLAWYERS  have  access  to  the  TOC? 

Do  OPLAWYERS  have  solid  working  relationships  with  G-3  counterparts? 
Do  OPLAWYERS  icgularly  participate  in  field  and  other  exercises? 
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Ooec  the  OSJA  have  a  realittic  and  periodically  evaluated  deployment  plan  and  Field  SOP? 

Do  all  SJA  penonnel  knoiv  where  (1^  Bde,  Main  CP,  Rear  CP,  CMOC)  th^  are  located  upon  deployment? 

Are  all  OSJA  personnel  deployable? 

Are  all  OSJA  personnel  prudent  in  military  skills? 

Is  there  a  program  to  train  soldiers  on  the  and  ROB? 

Is  realistic  LOW  training  integrated  into  field  eserdses? 

b  there  a  clear  understanding  of  ROE  staffing,  training,  and  implementation  procedures? 

Are  specific  attorn^  identified  and  prepared  for  immediate  deployment? 

Are  deployment  boaes  sufficient^  stocked  and  periodically  uddated? 

Are  rqplaoements  available  and  on  the  TPPDL  <»ce  tim  first  deployment  occurs? 

What  is  the  ]dan  for  RC  augmentation,  both  in  the  AOR  and  at  Home  Station? 

Where  does  the  OSJA  obtain  vehicular  support,  tentage,  pallets,  etc.?  (NOTE:  This  should  be  *NCO  business,’  but 
requires  some  SJA  attention.  The  temptation  in  many  offices  is  to  avoid  drawing  vehides  in  garrison  because  of 
maintenanoe  and  accountabiliqr  considerations.  The  office  then  must  deploy  and  is  shocked  to  leain  that  no  or  limited 
vehicular  support  is  fbrthcoming.  A  lesson  learned*  over  and  over  again  -  if  you  want  a  vehide  in  the  field,  you 
must  draw,  use,  and  maintain  it  in  garrison  and  in  eserdses.) 


OPLAW  DEPLOYMENT  CHECKLISTS 

This  sample  checklist  is  divided  into  3  sections:  PREPARATION,  PRB43EPLOYMENT,  and  DEPLOYMENT. 

1.  Pre>Alert  Prqanation  Chcrklists  (’befbae  the  balloan  gpes  iqn*) 

tViwuMt  OuMMfeftiniM.  Personal  readiness  reduces  turmoil  and  uncertain^,  increases  individual  confidence,  and  helps  establish 

credibility. 

_  Do  you  have  TA'^  and  is  it  serviceable? 

_  Have  you  familiarized  yourself  with,  and  qualified  with  your  assigned  weapon? 

_  Take  care  of  personal  affairs.  ConsideK  a  will,  power  of  attorney,  automatic  depodts/ptyment  of  bills,  child  care  plans, 

etc.  Encourage  subordinates  to  do  the  same. 

_  Are  your  dog  tags  correct  (particular^  your  blood  type)?  Wear  themi 

_  Is  your  field  equipment  and  TA-SO  assembled  in  accordance  with  your  unit’s  field  SOP? 

_  Do  you  have  a  TOP  SECKEI*  security  cleyance?  Get  one  if  possiblel  Operational  decision  making  is  based  on  Top 

Secret  and  oompartmented  information.  If  you  don’t  have  access  to  this  information,  your  advice  will  be  limited  and  you’ll 
look  foolish. 

_  Are  your  shots  (and  shot  records)  up  to  date? 

_  Is  your  *A  Bag”  packed  and  ready  to  deploy  at  all  times?  (Check  the.PSOP  for  items  in  addition  to:  additional  uniforms, 

field  jacket,  sMks  and  underwear,  shaving  gear,  toothbrush  and  paste,  wash  cloth,  soap,  towel,  etc.)  A  packed  bag  allows 
you  to  minimize  personal  turmoil  and  be  able  to  focus  on  the  mission  when  it’s  time  to  go  to  the  f  eld  or  to  war. 


Office  ConsidetatioBa. 

CraiERAL 

_  Is  SJA  office  on  the  distribution  list  for  message  traffic  and  for  all  OPLANS/CONPLANS? 

_  Is  a  JAG  attending  all  staff  briefings?  By  becoming  part  of  the  normal  staff  team,  you  won’t  be  overlooked  dur.ng 

deployment  planning.  If  your  unit  is  overlooking  the  lAGs,  talk  to  the  S-3/G-3  and  get  on  the  notice  list 

_  Does  SJA  office  have  sufficient  transportation  to  move  personnel  and  equipment  to  the  field? 

_  Are  the  vehicles  dedicated  to  the  SJA  office  (vs.  HHC)? 

_  Is  there  a  licensed  driver  for  each  assigned  vehicle? 

_  Do  all  personnel  have  a  military  driver’s  license? 

_  Can  the  office  deployment  paclmge  be  deployed  on  the  available  transportation? 

_  Has  the  load  plan  been  tested? 

_  Does  the  office  have  sufficient  field  equipment  (tentage,  chaiis,  field  tables,  field  desks,  etc.)  to  be  able  to  operate  in  a 

field  environment  for  an  extended  period  of  time? 

_  Do  the  personnel  know  how  to  set  up  the  tentage  and  break  it  down  quickly? 

_  Are  the  field  desks  fully  stocked  with  supplies  and  ready  for  deployment? 

_  Are  there  portable  manual  typewriters  so  that  power  outages  won’t  stop  the  office  operation? 

_  Are  there  flashlights  and  batteries? 

_  Is  the  deployment  library  ready  (fully  stocked)  for  immediate  deployment? 

_  Does  the  office  have  an  effective  Field  SOP  (FSOP)  and  Readiness  SOP  (RSOP)?  Simplicity  and  workability  should  be 

the  goal. 

_  Has  everyone  been  POMd?  Are  all  fully  qualified  to  deploy? 

_  Do  all  office  personnel  have  serviceable  TA-50/fieId  eear?  INSPECT  IT! 

_  Do  parents  have  plans  for  the  cate  of  their  children?  See  AR  6CX)-20,  Family  Care  Plan 

_  Does  the  office  have  an  up-to-date  alert  roster  and  has  it  been  tested? 

_  If  after-action  reports  of  prior  deployments  exist,  review  them! 
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INIERNAIKWIAL  LAW  CONSEDERAIIONS 


_  Are  there  copies  of  all  Status  of  Fbrces  aad  Supplementaiy  Agreements,  with  maps  of  countries,  where  deployment  is 

like^  For  dassiiied  agreements  and  Country  Dw  Studies,  contact  higher  HQ,  the  Unified  Command  (i.e.,  SOUTHCOM, 
CENTCOM,  etc.),  or  OTIAG  (Intenutioiial/Operetional  Law  Dhr). 

_  Ensure  regular  anid  thorough  training  in  the  law  of  war  (Hague  Regulations  and  Geneva  Conventions)  and  code  of  conduct 

is  provided  to  CDRs  and  soldiers.  Emphasis  should  also  be  given  to  the  treatment  of  property,  the  taking  of  war  trophies, 
and  ROES. 

_  Ensure  law  of  war,  ROE,  and  operatioiial  law  probletru  are  included  in  field  problems,  exercises,  and  CPXs.  See  AR  3S0- 

41. 

_  Regular^  review  operatioos  and  contingency  {rians  for  tiie  unit  Pay  close  attention  to  the  ROE,  targeting,  and  PW  portions 

of  the  plans.  Numerous  law  of  war  (and  ’fmat  page*)  issues  can  q>ring  from  these  areas,  if  they  contain  misleading, 
incorrect,  or  illegal  information. 

_  Determine  whether  deploying  JAs  will  be  assisted  by  Reserve  Component  sujqxMt,  (e.g,  JAGSO  Teams)  in  the  area  of 

deplpymeat  or  Individual  Mobilization  Augmentees  (IMAs)  at  Home  Station.  If  JAGSO  teams  axe  deploying,  ensure  that 
this  iact  is  included  in  the  operations  order. 

_  Ensure  all  personnel  have  the  necessary  security  clearances  to  review  operation  plans  and  contingency  plans  and  attend 

briefings  aad  planning  conferences. 

_  Determine  potential  legal  problems  in  the  countries  of  probable  deployment  (e.g.,  unique  religious  laws  that  would  affect 

US  personnel,  limitations  on  the  use  of  military  vehicles  in  country,  unique  customs  or  currency  laws,  and  any  significant 
terrorist  threats).  If  potential  legal  problems  ea^  tbqr  should  be  addressed  in  the  OPLAN  or  CONPLAN  for  that  countiy. 

_  Do  any  international  agreements  need  to  be  negotiated  prior  to  deployment  of  US  Forces? 

_  Become  part  of  the  operational  team  by  attending  all  coordination  and  planning  conferences. 

_  When  working  in  planning  groups,  assist  in  areas  other  than  the  law.  B^me  a  team  playtt. 

_  Does  your  deployment  pwtoge  hm  the  necessary  ARs,  FMs,  DA  PAMs,  etc.? 

_  Make  sure  that  the  deployment  package  has  a  camera,  film,  and  sworn  statement  forms. 

_  Submit  JA  portions  of  upcoming  exercise  phqr  on  time  (and  ensure  they  are  keyed  to  the  master  scenario  plan).  The 

planning  process  can  begin  a  year  in  advance.  The  Masto  Scenario  Events  Lists  (MSELs)  are  usually  the  way  exercise  play 
is  keyed  to  the  master  plan.  These  are  usually  submitted  six  months  before  the  exercise.  The  people  you  work  with  during 
this  year-long  planning  process  are  the  same  operators  you  wiU  deal  with  as  the  iqierational  law  adviser  in  combat  Giving 
them  a  good  timely  p^uct  during  this  exercise  planning  phase  is  an  excellent  way  to  demonstrate  your  competence. 

_  Contact  the  G-2  and  G-S  if  an  interpreter  will  be  necessary. 

_  Consider  solving  recurring  issues  such  as  war  trophies,  ROB,  requisitioning  of  properly,  contracting,  etc.  by  working  them 

into  SOPS,  exercises,  and  the  like.  Make  key  contacts  now! 

IntemaritMal  Law  Refereaoes 

Manual  for  Courts-Martial,  1984. 

AR  27-SO/SECNAVINSr  S820.4G,  Status  of  Forces  Policies,  Procedures,  and  Information,  IS  Dec  89. 

AR  190-41,  Customs  Law  Enforcement 

AR  3S0-30,  Code  of  Conduct  Training 

DA  Pam  27-1,  Treaties  Governing  Liw  Warfare. 

DA  Pam  27-1-1,  Protocols  to  the  Geneva  Conventions  of  12  Aug  1949. 

DA  Pam  27-24,  Selected  International  Agreements,  Vol.  Q. 

DA  Pam  27-161-1,  The  Law  of  Peace,  Vol.  L 

DA  Pam  27-161-2,  International  Law,  Vol.  E. 

DOD  Dir.  5030.49,  Customs 

FM  27-2,  Your  Conduct  in  Combat  Under  the  Law  of  War  (formed  TC  27-1.) 

PM  27-10,  The  Law  of  Land  Warfare  with  change  1  (if  you  can  only  take  one  Law  of  War  document,  this  is  the  one  to  take!). 

FM  41-S/NAVMC  2S00,  Joint  Manual  for  Civil  Affairs,  18  Nov  66. 

FMFM  1-10,  The  Commander's  Handbook  on  the  Law  of  Naval  Operations,  Oct  89;  and  Annotated  Supplement,  NWP  9  (Rev. 

A)/FMFM  1-10,  5  Oct  89. 

MCO  3460.1A,  Training  and  Education  Measures  Necessary  to  Support  the  Code  of  Conduct  (11  June  90) 

TC  27-10-1,  Selected  Problems  in  the  Law  of  War. 

TC  27-10-2,  Prisoners  of  War. 

TC  27-101-3,  Instructor’s  Guide  to  The  Law  of  War. 

AF  Pam  110-20,  Selected  International  Agreements. 


CLAIMS  CONSIDERATIONS 

_  Ensure  that  at  least  two,  one-member,  and  one  three-member  foreign  claims  commissions  are  available  for  appointment  by 

the  Cdr,  US  Army  Qaims  Service  (USARCS).  Periodically  review  the  commissions  to  ensure  their  members  are  available 
and  prepared  for  deployment 

_  Determine  whether  any  international  agreements  govern  claims  responsibility. 

_  Determine  if  single-service  responsibility  exists  for  probable  areas  of  deployment.  If  it  does  not  exist,  then  coordinate  with 

USARCS  to  establish  one  (if  necessaiy). 

_  Prepare  a  claims  kit,  to  include  manual  typewriter  and  required  forms.  The  forms  must  be  in  the  language  of  the  local 

nationals. 

_  Assemble  and  train  a  claims  expert.  Anticipate  and  prepare  for  the  following. 

(1)  The  JA  should  assist  the  G-4  in  obtaining  extended  purchase  authority,  LAW  AR  37-21,  up  to  the  limit  of  10  USC  2304 
for  Ordering  Officers  and  Qass  A  Agents,  down  to  battalion  level,  if  necessary;  develop  guidance  for  the  use  of  operations 
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funds;  and  assist  the  Class  A  Agents  in  distributing  such  funds. 


(2)  In  the  absence  of  an  established  oiganization  in  the  Area  of  Operations  (AO)  (i.e.,  one  with  contracting  officers,  civil 
afEain  peisonnel,  and  a  full  complement  of  combat  service  support),  at  what  level  will  CDRs  be  authorized  to  contract  for 
necessary  supplies  and  services?  This  warrant  must  be  obtain^  from  the  Head  of  the  Contracting  Activity  (e.g.  CDR, 
FORSCOM;  CDR,  Eighth  Army,  etc.). 

(3)  The  probable  need  to  ratify  irregular  acquisitions,  (Le.,  those  made  by  individuals  not  authorized  to  commit  the  US). 
Sw  AR  37-107,  pan.  S-2S;  and  appUrable  sections  of  the  Federal  Acquisition  Regulations  (PARS),  DOD  Acquisition 
Regulations  (DEARS)  and  Army  Acquisition  Regulations  (APARS). 

(4)  What  kinds  of  funds  will  be  available  for  acquisition  of  supplies  and  services  in  the  AO,  and  what  controls  will  be 
placed  (»  the  e3q>enditure  or  obligation  of  these  funds? 

(5)  Hoar  is  the  furnishing  of  goods  and  supplies  by  the  US  forces  to  allied  forces  to  be  accomplished. 

_  Review  legal  sttulies  and  materials  dealing  with  the  area  of  operations  (AO). 

Oainis  Refeieaoes  and  Focms 
References 

AR  27>20,  Claims,  chs.  ?  A  10. 

DA  Pam  27-162,  Claims,  chs.  4  A  6. 

Qupter  vm  (General  ci«i«n«  Provisions),  JAGINST  S800.7C,  Manual  of  the  JAG  (JAGMAN),  3  Oct  90 
JAGINST  S890.1,  Administrative  Processing  and  Consideration  of  Qaims  on  Behalf  of  and  Against  the  US,  17  Jan  91. 

Reouir^  Porms 

SP  95,  Claim  for  Damage  or  Injury,  with  simplified  instruction  forms  (1000  each). 

DA  Porm  1668,  Small  Claims  CettiEcates  (500  each). 

SP  1034,  Vouchers  (500  each). 

DA  Porm  3,  Individual  Claims  Data  Reports  (500  each). 

DA  Porm  1208,  Report  of  Claims  Officer 
DA  Porm  1666,  Settleraent  Agreement  (500  each). 

DA  Porm  1667,  daims  Journal 
DA  Porm  1668,  Small  Claims  Certificate 


CRIMINAL  LAW  00NSIDERA310P6 

_  Ensure  all  depkying  soldiers  are  assigned  or  attached  to  a  deploying  unit  for  UCMJ  purposes. 

_  Ensure  all  rear  detachment  personnel  are  assigned  or  attached  to  a  follow-on  unit  for  UCMJ  purposes. 

_  Ensure  the  criir  nal  law  section’s  deployment  materials  are  up-tonlate  and  necessary  ARs,  PAMs,  and  forms  are  present. 

Ensure  that  a  manual  portable  typewriter  is  included. 

Law  References  tod  Forms 
References 

Manual  for  Courts-Martial,  1984. 

AR  15-6,  Procedures  for  Investigating  Officers  and  Boards  of  Officers. 

AR  27-10,  Military  Justice,  with  local  supplements  (if  any). 

AR  27-50,  Status  of  Forces  Policies,  Proc^ures,  and  Information. 

AR  190-30,  Military  Police  Investigations. 

AR  190-34,  Correctional  Custody. 

AR  190-41,  Customs  Law  Enforcement. 

AR  190-47,  US  Army  Correctional  System. 

AR  195-2,  Army  Criminal  Investigation  Program. 

AR  195-5,  Evidence  Procedures. 

Combat  Law  Library,  to  include  references  A-K,  DA  Pam  27-9  (Military  Judges,  Benchboolc,  DA  Pam  27-10  Trial  Counsel  and 
Defense  Counsel ,  and  the  Military  Justice  Digest. 

Required  Forms. 

DD  Form  457,  Investigating  Officer’s  Report  (50  each). 

DD  Porm  458,  Charge  Sheet  (200  each). 

DD  Form  497,  Confinement  Order  (50  each). 

DA  Form  2627,  Report  of  Proceedings  Under  Art.  15,  UCMJ  (300  each). 

DA  Porm  2627-1,  Summarized  Record  of  Proceedings  Under  Art.  IS,  UCMJ  (300  each). 

DA  Porm  2823,  Sworn  Statement  (100  each). 

DA  Form  3169-R,  Report  of  Judicial  and  Disciplinary  Activity  in  the  Army  (10  each). 

DA  Form  4430-R,  Repor.  of  Results  of  Trial  (200  each). 

DA  Form  4916-R,  Certificate  of  Service/Attempted  Service  (100  each). 

DA  Form  4917-R,  Advic'  as  to  Appellate  Rights  (200  each). 

DA  Form  5110-R,  Art.  U  Reconciliation  Log  (50  each). 
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DA  Foxm  5111'R,  Sumnuiy  Couit-Maitial  Ri^ts  Notiflcatioii/  Waiver  Statement  (SO  each). 

DA  Form  S112-R,  Checklist  for  Pre-Trial  Coi^ement  (SO  each). 

SFi  11S6, 1157,  Witness  Payment  Forms  (SO  each). 

Local  Forms,  Form  Letters,  Disposition  Forms  Forwarding  Charges,  Referring  Cases  to  Trial,  etc. 


Z  Fost-Alert  I  Pi»4>c|iio9iiKat  PrepnwUon  ("after  tte  baUooii  goes  i^*) 

These  are  issues  that  may  arise  and  consideratioas  that  should  be  addressed  from  the  point,  of  the  alert,  or  notification  of 

deployment,  up  to  the  time  of  actual  deployment 

Oftte  Consaderatians 

UUNBRAL 

_  Obtain  a  copy  of  the  Operations  Order  (OPORDBR).  If  the  OPORDER  is  based  on  an  OPLAN  previous^  reviewed  by 

the  STA  OfS^  compare  the  two  for  changes.  Look,  particularly,  for  changes  in  the  mission,  assumptions,  and  rules  of 
engagement 

_  What  is  the  legal  basis  for  the  military  action?  Particularly  in  OOTW,  this  question  may  arise.  Brief  CDRs  on  the  legal 

basis  (or  bases).  Ensure  the  reasons  you  cite  are  consistent  with  the  chain  of  command,  up  to  the  National  Command 
Authority. 

_  Monitor  (or  man)  the  Emergency  Operations  Center  (BOC).  Always  be  conscious  of  Operational  Security  (OPSEC). 

_  Account  for  all  personnel,  draw  assigned  weapons,  and  check  Held  equipment  Establish  security  for  individual  weapons 

while  ofBce  personnel  conduct  their  work. 

_  Ensure  SIA  persoimel,  particulariy  those  who  deploy  with  the  advance  echelons,  are  assigned  or  attached  to  the  deploying 

unit  for  messing,  administrative  support,  and  UC^U  purposes. 

_  Review  the  Field  SOP/Readiness  SOP  and  load  plans. 

_  Establish  deadlines  for  the  loading  of  each  section  of  the  SJA  ofRce.  Prepare  a  sequenced  deployment  timeline.  Details 

depend  upon  the  mission  and  your  unit’s  deployment  sequence. 

_  If  Che  missimi  appears  to  requite  more  expertise  in  one  specialty  area  (e.g.  n»imx,  International  Law,  or  Contracts), 

allocate  adequate  personnel  to  those  areas. 

_  Review  the  legal  annex  to  ensure  that  it  supports  the  mission  and  that  your  ofRce  can  support  the  requirements  set  out  in 

the  annex. 

_  Determine  from  G-1  whether  reserve  JAGSO  units  will  augment  the  SJA  office.  If  so,  plan  for  allocating  their  resources 

where  needed.  Ensure  these  teams  are  attached  to  a  unit  for  quarters,  messes,  administrative  supportand  UCMJ  purposes. 

_  Determine  where  the  unit’s  Command  Post  (CP),  logistical  base,  and  other  pertinent  staff  elements  will  be  located. 

Determine  where  to  locate  the  main  SJA  office  and  selected  sections,  if  they  need  to  be  separate  (e.g  CUims  and 
Operational  Law).  Have  an  officer  in  charge  of  each  site. 

_  If  an  interpreter  will  be  needed  for  oontrat  ting,  claims,  or  investigations  of  combat  incidents,  coordinate  with  the  G-2  or  G- 

S  to  ensure  this  support  will  be  available. 

_  Detail  someone  to  keep  notes  or  record  le-sons  learned,  ideas,  details  of  incidents,  etc.  These  will  be  invaluable  when  you 

later  have  to  prepare  an  after  action  repor  . 

fNlERNATlONAL  LAW  CONStDERAllONS 

The  Intemational/Openitional  Law  Officer  should  be  the  SIA  office’s  point  of  contact  at  the  EOC  and  should  keep  the 

office  advised  at  all  times.  He  should  attend  all  EOC  brieflngs. 

_  Does  each  SJA  section  have  copies  of  the  SOFA,  maps,  etc.  of  the  deployment  area? 

_  Review  the  OPLAN/OPORD^  for  potential  problems.  If  it  has  been  previously  reviewed  looked  for  changes  and  focus 

on  the  mission  statement,  assumptions,  and  ROBs. 

_  Reread  the  country  law  study.  If  needed,  request  information  from  the  higher  headquarters  SJA  (Unified  Command  level; 

e.g.,  SOUTHCOWf),  or  CTIAG,  Intemational/Operational  Law  Div.  (Pentagon  (703)695-3170). 

_  Coordinate  with  the  G-S/Gvil  Affairs  office  to  determine  the  existence  and  terms  of  any  Civil  Affairs  Agreement  with  the 

Host  Nation  (HN). 

_  Give  briefings  on  the  Law  of  War  and  ROE  to  trxxips  awaiting  transportation. 

_  Consider  how  the  unit  will  transition  into  i  stabilization  phase  after  combat.  Develop  peacetime  ROEs  with  the  CDR  and 

G3. 

_  Ensure  an  OPLAWYER  is  scheduled  for  early  deployment  with  the  command  group. 

_  Double  check  the  Operational  Law  deployment  package.  Ensure  key  items  (to  include  camera  and  film)  arc  present.  Then, 

make  sure  it  gets  loaded! 

LEGAL  ASSISTANCE  CONSIDERATIONS 

_  Establish  POM/POR  sites  to  rapidly  process  deploying  personnel.  It  may  be  necessary  to  draw  upon  other  cross-trained 

attorneys  in  the  office  to  assist  in  this  effort. 

_  Are  there  sufficient  forms  to  handle  last-minute  legal  assistance  problems  at  departure  site? 

_  Spot-check  deploying  soldiers  to  ensure  b.jic  legal  assistance  needs  have  been  met. 

_  Notify  JAs  remaining  at  the  installation  of  follow  up  legal  assistance  requirements. 

_  If  reservists  will  augment  the  SJA  office,  ’Mive  guidance. 

_  Organize  and  initiate  legal  assistance  brieiings  for  dependents. 
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Refamees  and  Foana  (See  TU>  R,  thk  Handbook) 


CLAIMS  CONSIDERATIONS 

_  Coordinate  with  Chief,  Management  and  Budget,  US  Army  Qaimc  Service  (USARCS),  to  ensure  that  funds  are  available 

to  ptqr  claims  after  deployment  has  begun. 

_  Review  the  OPLAN/OPOROER  and  any  SOFA  to  see  if  any  international  agreements  govern  claims  responsibility. 

_  Contact  the  Chief,  Poreign/Maritime  Divinon,  USARCS,  to  finalhse  appointments  of  the  foreign  claims  commisskms 

(at  least  two  one-member  and  one  three-member  commissions).  If  the  country  to  which  you  are  deploying  comes  within  the 
geographical  responsibility  of  certain  Unified  Commands,  the  ONC  can  appoint  claims  commissioos.  See  AR  27-20,  paras. 
l-3c  &  l-3e  10-14). 

_  Coordinate  with  the  Corps  of  Bngineets  Real  Property  Team  to  ensure  prompt  real  estate  lease  support  upon  deployment 

_  Coordinate  with  the  Coc^troUer  to  have  Judge  Advocates  designated  as  Class  A  agentt  for  purpose  of  solatia  payments. 

CONIRACT  LAW  CONSmERAlIONS 

_  Ensure  the  contracts  deployment  package  has  all  of  the  key  regulations,  pamphlets,  and  manuals. 

_  Review  OPLAN/OPORD^  to  tee  if  overseas  procurement  will  be  necessary. 

Review  all  contract  considerations  discussed  under  the  PREPARATION  section  above. 


Contnct  Law  References 

Federal  Acquisition  Regulation  (FAR). 

DOD  Federal  Acquisition  Regulation  Supplement  (DFARS). 

Department  of  Anny  Federal  Acquisition  Regulation  Supplement  (AFARS). 

AR  37-20,  Administrative  Control  of  Appropriated  Funds. 

AR  37-21,  Commitments  and  Obligations. 

AR  37-10^1,  IrapriM  Funds. 

AR  37-107,  Processing  and  Payment  of  Commercial  Accounts. 

AR  405-13,  Real  Estate  Claims  Pounded  Upon  Contract. 

AR  415-35,  Minor  Construction,  Emergency  Construction,  and  Replacement  of  Facilities  Damaged  or  Destroyed. 
DA  Pam  27-153,  Procurement  Law. 

DA  Pam  715-xs,  Contingency  Contracting 

DA  Pam  690-00,  Use  and  Administration  of  Local  Civilians  in  Foreign  Areas  During  Hostilities. 

TM  5-300,  Real  Estate  Operations  in  Overseas  Command. 

Forms:  SF  44  Vouchers,  DD  1155  Vouchers 


CRIMINAL  LAW  CONSlDERA-nONS 

_  Determine  if  a  SOFA  exists  or  arrangements  have  been  made  for  exclusive  jurisdiction  over  US  personnel.  If  there  is  a 

SOFA,  is  it  expressly  applicable  during  hostilities? 

_  Plan  for  the  exercise  of  criminal  and  administrative  jurisdiction  over  personnel  left  behind. 

_  Ensure  deploying  soldiers  ate  assigned  or  attached  to  a  deploying  unit  for  UCMJ  purposes. 

Plan  for  continued  military  justice  operations.  Depending  on  the  anticipated  duration,  consider  the  following; 

_  Should  a  military  judge  deploy  to  tty  cases  at  the  location? 

_  Have  the  Trial  Judiciary  and  Circuit  Chief  Judge  been  notified? 

_  How  will  Art.  32  investigations  be  conducted  at  location  of  deployment? 

_  How  will  pretrial  confinement  be  established? 

_  How  will  summary  court  officers  be  drawn?  (line  ofRcets,  staff  officers,  or  JAs). 

_  Will  prisoners  serving  sentences  locally  be  released  to  deploy  with  their  units? 

_  Ensure  deployed  JAs  have  access  to  an  interpreter  for  interviews  and/or  depositions  of  local  witnesses.  The  Qaims  JA 

interpreter  may  be  able  to  serve  this  function. 

_  Ensure  that,  if  cases  ate  to  be  tried  during  the  duration  of  the  deployment,  the  pool  of  officers  and  enlisted  members  for 

court-martial  panels  contains  only  deploying  personnel. 

_  Ensure  personnel  ate  briefed  concerning  conditions  on  liberty  in  their  deployment  area. 
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3.  Fort  Dcpiojmuxt  rhrfHirto  (Nil^  the  bellacai  weat  up.”) 

Theae  are  iaaiiea  that  may  atiae  aad  considerations  that  should  be  addressed  from  the  time  of  actual  deplc^ent,  until  the  final 
redqdoyment  of  forces. 

Office  CoHideirtiaM 

GeneraL  Monitor  the  itiou  sections  of  the  SIA  office  to  ensure  that  the  office's  assets  are  applied  where  the  need  is  greatest.  For 
eaampte,  during  the  initial  phases  of  the  deployment  or  when  combat  activity  is  the  greatest,  the  Opetational  Law  section  will 

undoubtedly  be  much  busier  than  the  other  sections.  As  the  situation  moves  into  a  stabilization  {rfiase,  claims  and  contracting  will 

become  busier. 

_  Establish  communications  and  a  courier  service  with  rear  echelon  JAs. 

_  Keep  superiors  informed. 

_  Keep  reports  simple  and  have  them  address  only  essential  information. 

_  *Bad  news  does  not  get  better  with  time.* 

_  Observe  OPSEC 

_  Check  the  activities  of  each  section  daily,  especially  if  they  are  not  at  the  same  location. 


DflERNAnONAL  LAW  OONSTOERAIIONS 

The  early  stages  of  a  depteyment  will  usually  have  a  multitude  of  issues  of  Intemational/OPLAW  concern.  Close 
coordination/contact  must  be  maintained  with  the  operational  section  (G>3  and  the  command  group).  Trial  counsel  or  legal  advisers 
assigned  to  each  subordinate  unit  (usually  Brigade  size  units)  should  watch  for  potential  Intemational/OPLAW  issues  in  their  units. 

_  Establish  contact  and  become  the  liaison  between  the  International  Committee  of  the  Red  Cross  (ICRC)  and  the 

command.  Attempt  to  determine  the  identities  of  the  ICRC  representatives  and  whether  they  have  been  approved  by  the 
State  Department  prior  to  their  arrival.  Once  they  arrive,  identification  information  concerning  the  ICRC  representatives 
should  be  forwarded  to  the  next  higher  SIA  office  for  verification  of  authenticity. 

_  In  a  permissive  environment  (either  no  hostilities  or  we  are  supporting  a  HN),  establish  liaison  with  the  US  Embassy  or 

Department  of  State  representatives.  In  this  regard,  activities  should  be  coordinated  with  the  appropriate  sections  of  the 
Embassy. 

_  Coordiiute  with  provost  marshal  (PM)  and  logistics  personnel  to  ensure  that  provisions  have  been  made  for  PWs,  to 

include  security,  housing,  food,  religious  needs,  barbed  wire,  transfer  from  other  US  military  services  or  allies,  medical 
attention,  interpreters,  separate  accommodations  for  females,  if  aity,  and  reporting  to  the  ICRC  The  following  groups  will 
enjoy  PW  status: 

1.  Regular  armed  forces  of  a  party  to  the  conflict; 

2.  Members  of  resistance  movements  who  are  commanded  by  a 

person  responsible  for  subordinates,  who  have  a  fixed  emblem  recognizable  at  a  distance,  cany  arms  openly,  and 
conduct  their  (iterations  in  accordance  with  the  laws  and  customs  of  war, 

3.  Civilians  accompanying  the  armed  forces. 

4.  Other  categories  of  individuals  entitled  to  PW  status, 

but  who  are  rarely  encountered,  are  members  of  a  levee  en  masse,  members  of  regular  armed  forces  not 
recognized  by  the  detaining  power,  military  personnel  interned  in  neutral  countries,  and  demobilized  soldiers.  In 
case  of  doubt  as  to  entitlement  to  PW  statu^  such  status  should  be  afforded  the  individual,  pending  resolution  of 
their  status  by  a  tribunal  of  three  officers,  at  least  one  of  whom  should  be  a  JA.  A  directive  should  be  prepared 
and  promulgated  describing  how  an  Art  5  Geneva  Prisoner  of  War  Convention.  Tribunal  will  be  constituted  and 
implemented  (if  it  is  not  alieady  in  the  legal  annex). 

_  Ensure  arrangements  haw  been  made  to  recover  the  enemy’s  dead  when  the  combat  situation  permits.  Attempts  should  be 

made  to  identify  the  txxlies.  This  information  should  be  given  to  the  ICRC  If  the  situation  permits,  these  b(xlies  should 
be  returned  to  the  enemy.  Altematively,  the  txxlies  should  be  promptly  buried  in  a  dignified  manner,  the  graves  marked 
and  recorded,  and  this  information  provided  to  the  ICRC 

_  Ensure  that  all  combat  incidents  (e.g.,  inadvertent  bombing  of  a  protected  place)  and  allegations  of  war  crimes  (by  either 

side)  are  promptly  reported  and  investigated.  This  is  a  command  responsibility.  It  is  absolutely  imperative  that  the 
evidence  be  preserved  immediately.  If  necessary,  a  JA  should  conduct  the  preliminary  investigation. 

_  Coordinate  with  other  US  representatives  in  country,  such  as  the  State  Department. 

_  Assure  cl<jse  and  continuous  ctxrrdination  with  the  G-5/Civil  Affairs  office. 

_  Be  prepared  for  susuined  involvement  with  representatives  from  US  Agency  for  Internationai  Development  (USAID)  and 

State  Department,  including  Embassy  personnel. 

_  Have  guidance  prepared  for  the  c(Mnmand  concerning  War  Trophies.  If  the  potential  exists  for  troops  to  obtain  war 

trophies,  publish  guidance  rapidly!  Advise  troops  of  the  law  concerning  theft  of  private  property  (Art.  121,  UCMJ)  and  the 
retention  of  enemy  public  property  captured  on  the  battlefield  (Art.  103,  UCMJ).  They  should  also  be  briefed  concerning 
the  category  of  items  that  they  may  request  as  souvenirs. 

_  Review  and  c(x>tdinate  psychological  o^rations  and  intelligence  collection  plans/activities. 

_  Establish  channels  for  reporting  law  of  war  violations  and  (oordinate  with  the  PM  to  ensure  that  credible  allegations  are 

investigated.  Coordinate  with  the  military  justice  section  and/or  claims  section  to  employ  court  reporters  and  interpreters 
to  record  witness  testimony  or  other  statements  of  witnesses  in  the  country  of  deployment.  Be  prepared  to  use  SJA  office 
assets  to  investigate  allegations  of  law  of  war  violations. 

_  Ensure  that,  in  accordance  with  the  OPLAN/OPORDER  and  ROE,  protected  targets,  such  as  churches,  hospitals,  or 

charitable,  cultural,  or  historical  facilities,  are  not  targeted  or  bombaided,  unless  they  ate  being  used  for  a  military  purpose. 
If  a  protected  place  is  being  used  by  the  enemy  for  a  military  purpose,  such  use  should  be  documented.  Hospitals  being 
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by  the  enemy  should  be  waned,  unless  time  does  not  pennit  and  delay  would  jeopardize  the  mission.  In  all  such 
cases  misuse  of  protected  places,  incidental  or  collateral  damage  should  be  kept  to  a  minimum. 

_  Determine  if  war  crimes  trials  will  be  conducted  within  the  area  of  deployment  If  trials  will  be  held,  jurisdiction  over  PWs 

for  ore-eanture  offenses  may  be  established  through  Art  18  or  Art  21,  UCMJ.  For  post<8pture  offenses,  PWs  will  be 
tried  under  the  same  rules  and  procedures  appliad>le  to  US  soldiers  (Art  2,  UCMJ,  applies).  Always  check  with  the  next 
higher  legal  oflioe  regarding  war  crimes  trials,  as  the  decision  to  prosecute  has  significant  political  implications. 

_  If  an  occupation  is  anticipated,  coordinate  with  the  G^/Ovil  Affairs  office  in  order  to  review  potential  legal  issues  (Le., 

occupatioa  ordinances,  occupation  courts,  etc.). 

_  Be  prepared  to  advise  the  command  on  the  seizure  and  requisition  of  government  and  private  property. 

1.  Movable  property,  such  as  vehicles  beltmging  to  the  enenqr  state,  may  be  used  for  military  purposes.  Real  property 
belonging  to  the  eraetny  state  may  also  be  uted,  as  atyropriate. 

2.  Private  property  cannot  be  confiscated. 

3.  Private  prtyerty  may  be  seized  for  use  by  US  forces  if  it  has  a  direct  military  use,  such  as  ammunition,  weapons, 
uBhides,  or  communicatioo  devices.  At  the  end  of  hostilities,  however,  the  property  must  be  returned  and  compensation 
must  be  paid  for  its  use.  Thus,  records  and  receipts  must  be  kept  of  all  seizures. 

4.  Property  and  services  may  be  requisitioned  and,  to  the  extent  necessary,  force  may  be  used  to  effect  requisition. 
Requisitions  are  based  on  rotary  necessity  and  are  made  pursuant  to  the  authority  of  the  senior  area  CDR.  Payment  or 
receipt  must  be  given  for  the  requisition.  There  are  humanitarian  limits  on  the  ability  to  requisition.  For  example,  medical 
supplies  and  foodstuffc  may  be  tiK]visiCiooed  only  for  the  use  of  the  occupying  force  and  only  after  due  consideration  for 
the  needs  of  the  population. 

_  In  a  permissive  environment,  the  STA  should  advise  the  CDR  to  provide  a  liaison  officer  (preferably  the  SJA  or  one  of  his 

officers)  to  the  US  Embassy  in  ordc  *  to  represent  the  CDR  at  country  team,  political,  or  military  meetings,  etc. 

_  Coordiiuite  with  the  G-1  and  PM  concerning  the  preparation  and  issuance  of  special  ED  cards  in  the  local  language.  Such 

cards  should  be  especially  useful  in  a  permissive  environment  for  local  police  assistance  purposes. 

_  In  a  permissive  environment  in  which  US  forces  are  assisting  in  the  stabilization  phase,  ensure  that  the  HN  has  granted 

authonty  to  US  MPs  to  apprehend  or  arrest  local  nationals.  This  will  normally  be  accomplished  through  an  ordinance  or 
executive  proclamatiotL 

_  Coordinate  with  the  JA  (and/or  Country  Civil  Affairs  Team)  of  the  major  theater  component/supporting  command  to 

arrange  HN  liaison  for  soldiers  detained  by  the  HN.  Negotiation  responsibility  is  normally  assigned  to  the  SJA  for  one  of 
the  major  component  commands  in  theater.  If  there  is  a  SOFA,  it  will  usually  specify  the  liaison  authorify. 

_  In  a  permissive  environment,  coordinate  with  HN  national  police  authorities  concerning  the  status  of  the  US  force  in 

country.  Ensure  members  of  the  HN  police  force  understand  the  status  of  US  nationals. 

_  As  the  hostilities  stabilize  and  the  combat  phase  ends,  coordinate  with  the  PM  and  the  ICRC  to  arrange  repatriation  of 

PWs. 

CLAIMS  OONSIDBRA'nONS 

_  Establish  a  central  location  for  the  rexipc  of  claims. 

_  Publicize  the  existence  and  location  o'  the  claims  processing  site,  e.g..  by  radio  and  leaflet,  in  English  and  the  local 

langua^ 

_  Coordiute  with  the  PM  in  order  to  c  rtablish  security  for  the  claims  processing  site. 

_  Claims  persoimel  should  become  fam'liar  with  the  conduct  of  the  military  operation  and  the  nature  and  date  of  the 

resultant  damage. 

_  Obtain  damage  surveys  from  Civil  Affairs,  Disaster  Assistance  Survey  Team,  and  USAID. 

Investigate  and  adjudicate  daims  within  applicable  settlement  authorities. 

_  Coordinate  with  Comptroller  for  paytient  of  claims.  Checks  are  preferable  to  local  currency,  as  currency  would  cause 

security  pr^lems  at  the  claims  processing  site.  Also,  coordinate  with  the  Comptroller  on  irregular  procurement  claims. 

_  Ensure  liaison  with  the  Corps  of  Engineers  real  properfy  team  for  real  property  claims,  and  leasehold  acquisition  of  real 

property  assets  by  deploying  force  or  retroactive  leasing  of  property  (AR  405-15).  Take  pictures  of  leasehold  property  to 
establish  condition  of  the  property  at  the  time  of  the  leasehold. 


LEGAL  ASSISTANCE  CONSIDERATIONS 

In  the  area  of  deployment,  the  Legal  Assistance  section  should: 

_  Respond  to  inquiries  from  soldiers  in  country. 

_  Establish  liaison  with  communicationj,  transportation,  and  aviation  elements  for  contact  and  courier  service  with  JAs  in  the 

rear  echelon  (the  installation  from  which  the  deployment  took  place). 

_  Establish  liaison  with  US  Consulate  at  deployment  location  for  overseas  marriage  and  adoption  coordination,  in  addition  to 

emergency  leave  procedures. 

At  the  home  installation,  the  Legal  Assistance  section  should: 

_  Follow  up  on  legal  assistance  cases  referred  by  deployed  LAOs. 

_  Coordinate  with  communications,  transportation,  and  aviation  elements  on  the  installation  to  ensure  contact  and  courier 

service  with  deployed  LAOs. 

_  Extend  legal  assistance  office  hours,  as  necessary,  to  handle  legal  assistance  problems  of  working  dependents. 

_  Continue  legal  assistance  briefings  for  family  members.  Notice  of  these  meetings  should  be  mailed  to  the  individual,  using 

previously  obtained  mailing  addresses  and  disseminated  by  post  newspaper  and  local  television  and  radio  media. 

_  Coordinate  with  local  banks  and  finhiiciai  institutions  to  expect  a  higher  usage  of  powers  of  attorney. 

_  Coordinate  with  local  courts  concerning  the  failure  of  deployed  members  to  appear. 

_  Be  prepared  to  brief  and  assist  surv'  /or  assistance  officers. 
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a>mRACr  lAW  CONSIDERAnONS 


_  immwtiiitg  contact  With  thc  contracting  officer  and  dvil  affaiia  element  which  identity  and  coordinate  acquisition 

of  locally  available  materials  and  services. 

_  Prov^  legal  advice  and  other  assistance,  as  required,  on  all  contract  and  fiscal  law  matters. 

_  When  procuring  legal  property  by  requisition  or  aeizutc  (as  opposed  to  contracting),  ensure  that  receipts  describing  the 

items  seind,  the  location,  the  owner,  and  the  custodian  are  prepared. 

_  Coordinate  real  estate  arrangements  in  the  area  of  operationa  with  engineers  accompanying  the  force.  (See  AR  4QS-15). 

__  Ensure  that  minor  and  emergency  oonstruction  comply  with  applicable  law  &  regulation.  (See  AR  415>3S). 

_  To  the  extent  poesible,  accompany  contracting  personnel  dealing  with  the  local  populace. 

CRIMINAL  LAW  OONS1DERA3IONS 

_  Coordinate  with  transportation,  and  aviatimi  elements  to  establish  contact  and  courier  service  with  the 

tear  detachment 

_  Ensure  that,  where  necessary,  testimony  of  local  witnesses  is  preserved  tty  deposition.  A  deployed  court  reporter  and 

interpreter  may  be  used  for  this  purpose.  The  country  law  study  or  local  legal  agencies  should  be  consulted  to  determine 
whether  the  HN  laws  place  restrictions  on  local  nationals  giviiq,  depositions  (particularty  if  thqr  are  local  officials). 

_  Coordinate  with  the  PM  to  detemine  whether  Bvidence-hawiing  procedures  are  adequate  Pretrial  confinement 

facilities,  if  aity,  have  been  established. 

_  Make  periodic  visits  to  forward  uniU  to  meet  with  CDRs,  witnesses,  and,  in  the  case  of  deployed  defense  counsel,  suspects 

and  accused. 

_  Ensure  that,  if  Art  32  investigations  and  courts-martial  will  be  conducted  during  the  deployment  courtroom  facilities  have 

been  located  and  equipped. 

—  If  it  is  a  sbort*term  d^loyment  ensure  that  if  nonjudidal  punithment  is  to  be  administered  during  the  deployment  the 

attendant  paperwork  is  forwarded  by  courier  to  the  rear  detachment  for  processing. 

_  Ensure  that  allegations  of  law  of  war  violations  are  thoroughly  investigated  and  that  evidence  has  been  preserved. 

_  Ensure  that  orders  amigping  or  attaching  soldiers  to  other  than  their  original  units  for  UCMJ  purposes  are  revoked  upon 

deployraenL 

_  If,  in  an  area  where  a  SOFA  is  applicable,  ensure  that  a  waiver  of  jurisdiction  is  obtained  prior  to  redeployment  of  an 

accused. 


IV.  EXBROSB  DEPLOYMENTS 

A  deployment  for  an  overseas  exercise  is  the  type  of  deployment  scenario  most  likely  to  content  JAs,  as  Army  personnel 
increasingty  participate  in  exercises  in  diverse  areas  of  the  world,  to  includr  Europe,  Korea,  the  Philippines,  Central  and  Latin 
America,  the  Middle  East,  and  North  Aficica.  Thus,  it  is  pafficul^  import  nt  that  JAs  be  fiuniliar  with  the  functional  lepl  issues 
associated  with  such  exercises.  Much  of  the  guidance  prided  in  connecticn  with  functional  operational  law  issues  evolving  tern 
combat  deployments  is  equally  applicable  to  exercise  deployments. 

Planning  for  Exerdses 

The  planning  phase  of  an  exercise  is  usually  the  longest  phase.  This  phase  develops  all  support  plans  that  govern  the 
execution  and  post-exercise  phases.  Planning  begins  immediately  after  the  t*ecision  has  been  made  to  conduct  an  exercise,  and  the 
planning  steps  include  preparing  an  exercise  directive,  assigning  responsibilities  for  plaiming,  preparing  a  supporting  plans  schedule, 
publishing  a  Master  Scenario  ^ents  List  (MSEL),  conducting  a  reconnaissance,  completing  the  exercise  support  plan,  preparing  the 
scenario,  preparing  and  issuing  the  OPLAN,  publishing  the  letter  of  instruction  (LOI),  preparing  the  terrain,  and  conducting  a 
rehearsal. 

A  MSEL  is  usually  published  by  the  G3  and  is  used  to  shift  phases  of  the  exercise  and  to  hi^ight  the  significant  events 
that  will  occur  during  the  exercise.  It  is  necessary,  therefore,  that  law  of  war  play  be  one  of  the  MSEL  items. 

The  training  objectives  and  the  echelon  at  which  the  exercise  is  to  be  conducted  will  determine  how  complex  planning  steps 
will  become.  For  example,  at  Battalion  level,  there  may  be  little  or  no  need  to  condua  detailed  research  or  to  write  a  planning 
schedule.  Much  of  the  planning  can  take  place  during  training  meetings.  However,  at  Division  level,  research  and  written  planning 
schedules  are  necessary.  They  can  be  the  key  to  a  successful  exercise.  For  the  training  exercise  to  run  smoothly  and  accomplish  its 
objectives,  written  plans  must  contain  practical  guidance  for  the  exercise  participants.  These  plans  are  distributed  to  CDRs, 
controllers,  and  opposing  forces  (OPFOR). 

All  training  exercises  require  control.  Some,  such  as  tactical  exercise  war  table  (TEWT),  need  only  CDRs.  Others,  such  as 
command  post  exercises  (CPXs)  and  field  training  exercises  (PTXs),  require  a  formal  control  system  responsible  for  conducting  the 
entire  exercise.  The  control  system  for  any  exercise  should  ensure  that  the  exercise  is  followed  and  that  exercise  objectives  are 
obtained.  Controllers  ensure  that  events  occur  at  the  right  time  and  place,  in  accordance  with  the  scenario  and  schedule.  Umpires 
determine  the  outcomes  of  engagements,  fires,  obstacles,  and  support  activities.  They  report  outcomes  to  the  players  of  the  exercise 
and  the  controllers.  Evaluators  observe  activities  in  order  to  determine  whether  tasks  are  performed  to  standard.  Ideally,  one  person 
~^ould  not  serve  as  controller,  evaluator,  and  umpire  during  the  same  exercise.  As  the  focal  point  for  controlling  each  exercise,  the 
exercise  control  center  will  portray  the  higher  headquarters  of  the  player  unit.  It  will  also  be  responsible  for  the  administration  and 
logistics  necessary  to  support  the  exercise.  The  chief  controller  will  coordinate  all  activities  of  the  control  organization  in  accordance 
with  the  exercise  directive. 

For  exercises  such  as  CPXs  that  have  no  OPFOR,  umpires  asse-a  damage  and  casualties  with  the  use  of  published 
assessment  and  computation  tables.  For  exercises  such  as  FTXs,  that  have  OPFOR,  umpires  with  player  and  OPFOR  units  should 
determine  the  effects  of  fires  and  damage.  For  instance,  when  an  observe:  locates  a  target  and  calls  for  artillery  fire,  the  unit  umpire 
gets  the  fire  request  information  and  informs  the  company  umpire  of  the  impact  location.  This  information  is  passed  from  the 
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fneadtjr  to  the  OPFOR  umpite,  imetse*  casualties  and  damage  based  on  damage  tables,  accuracy  of  fire,  and  subjective 
judgment,  as  appropriate. 

OProR  units  are  trained  and  equipped  to  confront  US  units  with  realistic  opponents  that  look  and  fight  like  potential 
adversaries.  Well-equipped  OPFOR  units  ate  skilled  in  the  tactics  and  techniques  of  a  potential  adversary.  They  not  only  add  realism 
to  training  esereises,  but  generate  pfa^er  enthusiasm.  Soldiers  learn  the  potential  adversary's  tactics  and  doctrine,  and  OPFOR  units 
encourage  effective  intelligence  gathe^g  procedures,  electronic  warfare  techniques,  operations  security  (OPSEQ  measures,  deception 
measures,  and  unconventional  warfare  techniques. 

EXPLAN  Devetooment  and  Review 

Depending  upon  the  nature,  extent,  and  duration  of  an  overseas  exercise,  the  necessity  for  careful  and  detailed  preparation 
of  an  exercise  plan  (EXPLAN)  may  be  as  great  or  greater  than  that  required  for  an  OPLAN.  llie  JA  must  thus  be  an  integral  part 
of  tile  EXPLAN  development  and  review  process.  Many  of  the  same  considerations  posed  in  conjunction  with  a  combat  deployment 
must  be  examined.  Of  particular  importance  in  the  exercise  deployment  scenario  is  the  question  of  the  existence  of  or  necessity  for 
international  agreements  qieaking  to  HN  jurisdiction  over  US  persoimel  and  other  relate  issues. 

PliBgtimiai  Bcerdse  Leaal  Issues 

When  a  unit  deployClanctiotial  legal  issues,  or  "teal  world*  problems,  will  arise  at  both  the  deployment  location  and  at  the 
home  statioiL  The  SJA  and  the  OPLAW  JA  must  anticipate  and  prepare  for  this  situation,  as  the  daily  legal  problems  at  the  home 
station  must  be  handled  by  a  reduced  staff  while  the  exercise  will  generate  new  and  demanding  legal  issues.  The  result  is  that  the 
SJA  office,  as  a  whole,  will  confront  more  work  than  normal,  with  fewer  people  in  each  location  to  handle  it  The  importance  of 
extensive  predeployment  planning  cannot  be  overstated. 

Following  is  a  Briefing  Outline  to  brief  deploying  soldiers.  The  foil  text  is  found  at  the  end  of  this  outline. 

DEFIXJYMENT  BRIEFING 
A  lepl  Rriefiiig  fnr  TVfIffyment  to _ 


L  imitoDucnoN. 

A.  Purpose. 

B.  Background. 

1.  Geography. 

2.  Government 

3.  Role  of  Police/Militaty. 

4.  ReligiorL 

5.  Culture. 

ff  ENTRY  RBQUIREMENIS. 

A.  Documents. 

1.  Passport  Visa,  Military  ID. 

Z  Immunization  Record. 

B.  Status  of  Persotmel. 

1.  Diplomatic  Agent  -  full  crimitMl/foU  dvil. 

2.  Admin  &  Tech  Staff  -  full  criminal/limited  dviL 

3.  Members  of  Service  Staff  •  immunity  for  off  duty. 

C  Restrictions. 

1.  Weapons. 

2.  Drugs  (Individual/Medical). 

3.  Currency. 

4.  Prohibited  Items. 

m.  LAW. 

A.  Traffic. 

1.  Licensing. 

2.  Speed  Lhnits/Road  Signs. 

3.  Accident  Reporting. 

4.  Insurance. 

5.  Punishment 

6.  Special  Restrictions. 

B.  Criminal. 

1.  Jurisdictional  Rules. 

a.  Degree  of  Immunity. 

b.  NATO  SOFA  Model. 

2.  Individual  Rights. 

3.  Reporting  Crimes. 
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4.  Special  Offenses. 

a.  National  Security. 

b.  Weapons. 

c.  Assault 

d.  Insult 

e.  Sexual  Offenses. 

f.  Alcohol/Dnigs. 

g.  Prohibited  Items. 

5.  Punishments 

C  Contracts. 

1.  Written. 

1  Oral 

3.  Attachment/Self  Help. 

D.  Claims. 

1.  Against  United  States. 

2.  Against  Individuals. 

a.  Torts. 

b.  Causation. 

c.  liability. 


E.  Pamity  Law. 

1.  Marriage. 

2.  Divorce. 

3.  Paternity. 

4.  Wills/Estates. 

F.  Miscellaneous. 

1.  Taxes. 

2.  Postal  Restriction. 

3.  Photography. 

4.  Labor  Law. 

5.  Local  Customs. 

IV.  EXTTRBQUIREMBNISL 

A.  Local  Customs  Inspections. 

B.  U.S.  Customs  Inflections. 


SAMFLB  LEGAL  BRIEFING  FOR  DEPLOYMENTS 

The  US  Army  tnins  troops  in  many  countries  every  year.  This  training  includes  sending  small  teams  as  part  of 
NQIitaiy  Assistance  Training;  entire  battalions  to  participate  in  missions  of  extended  duration  (e.g.,  MFO  in  the  Sinai);  and  division  or 
larger-coed  units  to  participate  in  joint  exercises  (c.g^  Bright  Star  series).  For  many  soldiers,  this  may  be  their  flrst  time  overseas  and 
their  cuiiosi^,  coupled  with  the  customs  and  laws  of  a  foreign  country,  mqr  cause  problems  for  the  soldier,  and  possibly  embarrassing 
dipkMiatic  incidents  for  the  United  States. 

The  potential  for  such  problems  can  be  reduced  by  pre-deploymeat  training  and  information  briefing  These 
briefings  cover  a  wide  spectrum  of  topics  ranging  torn  individual  military  duties  to  the  historical  background  of  the  foreign  country. 
T^  should,  but  do  not  alwqn,  include  a  legal  briefing  on  the  laws,  rules,  and  customs  of  the  forei|pi  county,  pt^cularly  those  that 
may  affect  tte  unit  commander  and  his  tnx^  Most  dejdoyments  i^ude  oppoitunities  for  our  sohUets  to  visit  historical  sites  and 
meet  local  nationals.  In  order  to  avoid  problems  for  the  soldier  or  problems  within  the  host  nation,  we  have  the  responsibility  to 
ensure  our  soldiers  axe  aware  ^  and  respect  local  laws  and  customs. 

Dm  following  discussioa  provides  an  outline  for  the  deploying  Judge  Advocate  to  use  in  preparing  a  legal 
briefing  for  stridieis.  Dm  outiine  must  be  mo^ed  based  on  the  type  of  deplo^enL  Bcperience  will  result  in  a  refinement  of  the 
areas  that  should  be  Most  legal  studies  of  foreign  countries  concentrate  on  the  structure  and  theoiy  of  the  legal  system  and 

provide  little  information  on  the  specific  laws  as  they  would  apply  to  soldiers.  The  average  soldier  needs  to  know  the  laws,  not  the 
theoiy.  Gmsequently,  judge  advocates  working  with  operation  plans  riiould  be  aware  of  the  countries  within  which  their  units  have 
(^Miational  xeqionsibility;  request  information  well  in  advance  if  schAluled  as  potential  deployment;  and  prepare  a  briefing  for  each 
of  these  countries.  Soutm  of  information  include  higher  headquartei.  (with  the  focal  point  being  the  unified  command),  the 
Intemational/Operational  Law  Division  of  OTIAG,  the  Intemational/Operational  Law  Division  of  UAGSA,  and  counterparts  in 
other  services.  Any  publication  concerning  the  foreign  country  should  be  reviewed.  Country  Law  Studies,  Country  Studies,  Histories, 
and  even  tourist  publications  may  include  helpful  iiifotmation  (and  mapsi). 

The  sample  briefing  is  for  an  exercise  deployment  to  Egypt: 


L  InlrodartioB. 


A.  Purpose.  The  purpose  of  the  briefing  should  be  explained  in  sufficient  detail  to  ensure  the  soldiers  understand 
that  the  information  will  ke^  them  out  of  trouble  and  potentially  out  of  a  foreign  jaiL 

B.  Background.  In  order  for  the  soldiers  to  appreciate  the  laws  and  customs  of  the  foreign  country,  they  need  to 
be  aware  of  the  country’s  place  in  the  world  and  history.  Since  government  is  the  source  of  law,  thqr  should  understand  the  basic 
structure  of  the  government  Here  points  of  similarity  and  dissimilarity  without  our  government  should  be  stressed.  Since  in  many 
countries  the  police  and  the  militaiy  are  closely  associated  and  since  our  soldiers  will  be  working  closely  with  the  military  in  the 
foreign  countiy,  the  soldiets  should  be  aware  of  this  relationship.  Finally,  the  religion  and  culture  should  be  briefly  reviewed,  so  the 
soldiers  will  understand  the  differences  and  be  more  tolerant  This  Gou)d  avoid  numerous  problems  in  the  long  tun. 

Much  of  the  above  information  should  be  covered  in  detail  in  dvil  affairs  briefings,  but  a  brief  review/preview  is 
worthwhile.  It  will  reinforce  the  civi]  affairs  briefing  and  provide  a  bacl;ground  upon  which  the  country's  laws  and  regulations  can  be 
discussed. 

n.  Entry  Requireineiita. 

A.  Documents.  A  logical  starting  point  for  the  briefing  is  the  point  of  entry.  The  First  requirement  for  entry  is 
proper  documentation.  The  soldier  must  understand  vdiat  is  required  and  why,  the  consequences  of  not  possessing  the  proper 
documentation;  and  how  to  respond  if  he  or  she  is  stopped  without  proper  documentation.  The  need  for  passports,  visas,  and 
identification  cards  should  be  clearly  defined.  Many  countries  now  have  strict  immunization  requirements,  so  the  importance  of  an  up 
to  date  shot  record,  including  AIDS  testing,  needs  to  be  mentioned. 

B.  Status  of  Personnel.  US  personnel  may  have  one  of  five  statuses.  They  may  be  have  full  diplomatic  immunity, 
administrative  and  technical  staff  immunity,  service  staff  immunity,  status  under  a  SOFA  or  simple  tourist  status.  If  treated  as 
diplomatic  agents,  th^  will  have  full  civil  and  criminal  immunity  from  the  taws  of  the  foreign  countiy.  Administrative  and  technical 
staff  personnel  have  fon  criminal  and  limited  dvil  immunity.  Members  of  the  service  staff  have  immunity  while  in  the  performance  of 
official  du^.  The  NATO  SOFA  model  provides  for  jurisdictional  immunity  based  on  the  type  of  offense.  As  a  tourist,  the  soldier  is 
subject  to  full  civil  and  criminal  jurisdiction  in  the  foreign  country.  Depending  on  the  type  of  deployment,  the  duration  of  the 
deplc^ment,  and  the  existence  of  any  agreements,  any  of  the  abow  could  apply.  Soldiers  should  be  advised  of  the  status  that  applies 
to  them,  what  that  means  legalfy,  and  that  they  continue  to  be  subject  to  UCMJ  jurisdiction  at  all  times. 

C  Restrictions.  Entry  into  a  foreign  nation  may  cany  special  restrictions.  Examples  of  restricted  items  include 
weapons,  ammunition,  drugs  (individual  prescriptions  and  medical  supplies),  currency,  alcohol,  and  pornography.  The  restrictions 
af^licable  to  the  foreign  nation  must  be  impressed  on  all  soldiers  to  avoid  entry  being  denied  or,  even  worse,  an  arrest  at  the  port  of 
entry. 

m.  Law 


A  Traffic.  Regardless  of  where  US  forces  deploy  or  the  length  of  the  deployment,  our  soldiers  will  be  operating 
tactical  and  administrative-use  vehicles  on  the  roads  of  the  foreign  countiy.  They  need  to  be  aware  of  licensing  requirements,  speed 
limits,  and  road  signs  if  they  are  different  from  standard  US  road  sigt.i.  Accidents  will  happen,  so  it  is  important  that  they  know  the 
procedure  for  properly  reporting  them.  Some  countries  require  the  road  to  be  cleared  as  soon  as  possible;  others  require  the  vehicles 
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to  lenuin  untouciied  until  police  anive. 


While  some  soldien  auqr  diive  off-du^,  their  military  license  may  not  apply.  The  requirements  for  personal 
vehicle  use  should  be  covered  to  include  licensing,  insurance,  and  any  other  special  restrictions.  This  portion  of  the  briefog  should 
dose  with  a  few  comments  on  general  road  conditions  and  traffic  density. 

B.  CriminaL  Soldiers  will  be  soldiers.  On  any  deployment  of  extended  length,  soldiers  are  sure  to  get  involved  in 
some  d^iee  of  trouble  that  may  result  in  criminal  charges.  They  need  to  dearly  understand  rislt  and  the  consequences  of  their 
misconduct  The  first  point  that  should  be  stressed  is  that  they  are  always  subject  to  jurisdiction  under  the  UCMJ. 

Second,  th^  should  understand  who  will  prosecute  them  and  under  udiat  circumstances.  Depending  on  their 
status  in  file  country,  thqr  mi^  be  subject  to  U.S  jurisdiction,  foreign  jurisdiction,  or  both.  If  they  find  themselves  sut^ect  to  foreign 
jurisdiction,  they  shcraM  be  aware  of  their  rights  under  the  laws  of  the  foreign  countiry  and  any  agreement  we  may  have  with  the 
foreign  power.  The  best  way  to  anatjne  this  is  by  comparing  the  ri^ts  of  the  individual  under  foreign  law  with  the  basic  rights  we 
eiqiect  our  soldiets  to  receive.  Section  9,  Article  Vn  of  the  NATO  SOFA  enumerates  seven  rights  &t  all  US  personnel  should  be 
entitled  to: 

1)  to  a  prompt  and  spce&y  trial, 

2)  to  be  informed,  in  advance,  of  trial  of  the  charges  against  him, 

3)  to  confront  the  witnesses  against  him, 

4)  to  have  compulsory  process  to  obtain  witnesses  in  his  favor, 

5)  to  be  represented  by  legal  counsel, 

6)  if  necessary,  to  have  the  assistance  of  an  interpreter,  and 

T)  to  maintain  contact  with  US  representatives  who  may  also  attend  the  trial. 

Most  of  these  rights  are  guaranteed  by  agreement  with  our  allies.  However,  many  of  the  nations  to  which  we  send  soldiers  may  not 
have  these  guarantees. 


The  discussion  of  individual  rights  should  include  an  overview  of  the  trial  procedure.  Many  countries  operate 
under  a  civil  law  system  in  which  the  roles  of  prosecutora  and  judges  are  quite  difiierent  from  thed'  roles  under  our  system.  These 
differeiuxs  should  be  pointed  out  so  the  soldiers  have  a  general  understanding  of  the  foreign  criminal  process. 

Special  requirements  for  reporting  crimes  and  special  offenses  in  the  foreign  country  should  be  stressed.  An 
effective  way  to  do  th^  is  by  comparing  the  crime  and  punishment  under  our  system  with  a  sii^lar  offense  under  the  foreign  system. 
Special  attention  should  be  given  to  criminal  offenses  which  are  not  crimes  under  our  law  (e.g.,  possession  and  consumption  of 
alcohol  in  Saudi  Arabia).  Also,  customs  or  practices  in  the  foreign  country  which  would  violate  foe  UCMI  must  be  pointed  out  If  our 
soldiers  visit  foe  local  area  and  ‘go  native,*  they  need  to  be  aware  of  any  acts,  which  although  legal  under  foe  foreign  law,  might 
result  in  a  court-martial  or  Article  IS  punishment  Finally,  *btack  marketing’  should  be  discussed.  Most  countries  have  strict 
prohibitions  on  the  goods  that  miy  be  transferred  to  local  nationals.  Since  mostof  foe  property  ve  deploy  with  is  imported  tax  free, 
foe  tale  or  trade  of  these  items  would  constitute  a  customs  violation. 

The  types  of  punishments  and,  generally,  foe  crimes  to  which  they  apply,  need  to  be  discussed.  Many  nations 
require  ptisonm  to  work  and  foe  work  may  be  ha^  physical  labor.  Some  continued  milit^  bersfits  may  be  available,  while  foe 
soldier  is  in  prison  and  these  should  be  mentioned.  Prison  conditions  in  most  smaller  countries,  ;>articui^  less  developed  countries, 
are  terrible.  A  graphic  description  of  these  conditions  may  have  a  considerable  deterrent  effect  Ok  foe  soldiers  and  dissuade  a 
borderline  soldier  fiom  taking  a  chance. 

C  Gmtracts.  On  a  routine  deployment,  most  soldiers  will  not  be  involved  in  aity  contractual  matters. 
Consequently,  foe  main  area  of  concern  in  this  area  is  oral  contracts.  Our  society  generally  treats  only  written  agreements  as  binding. 
Although  orid  contracts  are  enforceable,  parties  to  an  agreement  do  not  consider  themselves  legally  bound  until  ‘something*  is  put  in 
writing.  This  is  not  true  in  other  countries,  particularly  countries  with  a  low  literacy  rate.  A  soldier  may  ask  a  vender  to  make 
something,  e.g.,  jewelry  or  carved  handiwo^  and  later  change  his  mind  on  foe  purchase.  His  request  and  foe  work  of  the  vendor  may 
obligate  the  soldier  to  pay  the  full  amount  If  this  is  foe  law,  soldiets  must  be  forewarned. 

D.  Claiins.  Qaims  may  be  filed  against  a  soldier  in  his  official  capacity  or  personal  capacity.  Claims  against  him 
in  his  official  capacity  are  actually  against  foe  US  Government  and  the  work  of  foe  Qaims  Judge  Advocate.  However,  claims  against 
foe  soldier  in  his  personal  capacity  should  be  addressed.  The  basic  theory  of  tort  liability  should  be  reviewed  and  a  comparison  of 
tort  liability  to  report  of  sur<^  liability  could  be  used  to  clarity  the  issues  to  foe  soldier.  Unique  grounds  for  liability  should  be 
discussed.  For  example,  in  many  Islamic  countries,  an  insult  to  family,  morals,  or  honor  is  considered  to  be  a  basis  for  liability.  If  a 
soldier  asks  a  Moslem  girl  for  a  date,  he  could  be  liable  for  money  damages  to  the  girl  and  the  other  members  of  her  family. 

E.  Family  Law.  This  area  of  discussion  depends  on  the  length  of  foe  deployment.  The  longer  our  soldiers  are  in 
a  foreign  country,  the  greater  the  chance  they  will  become  involved  in  matters  of  marriage,  divorce,  and  paternity.  For  example,  the 
evidence  and  standard  of  proof  in  a  paternity  case  may  vary  greatly  in  a  foreign  country.  We  can  expect  our  soldiets  to  become 
involved  with  local  nationals,  and  the  longer  foe  deployment,  foe  greater  the  involvement.  Most  of  these  matters  cannot  be  controlled, 
but  foe  soldiers  must  be  achised  of  the  legal  ramifications  of  their  actions. 

F.  Miscellaneous.  This  is  foe  ‘catchall*  section  of  foe  outline.  A  variety  of  matters  may  be  discussed  here.  Among 
them  are  taxes,  labor  law,  postal  restrictions,  photography  restrictions,  and  local  customs.  Although  taxes  should  not  be  a  major 
concern,  they  should  be  considered  because  they  may  either  cause  a  misunderstanding  or  possibiy  benefit  the  soldier.  In  Germany, 

US  forces  personnel  are  exempt  from  paying  the  federal  sales  tax.  This  can  be  a  substantial  benefit.  Usually  labor  law  is  totally 
inapplicable,  but  it  may  apply  to  contractors  participating  in  the  deployment  and  would  apply  tc  local  nations  working  for  the  US 
Army.  To  foe  extent  our  soldiers  may  be  required  to  supervise  or  work  with  these  individuals,  they  should  be  advised  of  any  special 
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rules  or  lequiiements. 


Local  customs  should  be  discussed  in  some  detail  Some  of  the  practices  or  customs  in  our  culture  may  be  illegal 
or  offensive  in  another  culture.  This  could  lead  to  insult,  argument,  and  an  assault  charge,  or  it  could  result  in  tort  liability  for  an 
insult  to  someone’s  morals,  honor,  or  family.  Ihis  sectiott  of  the  briefing,  like  the  initial  background  section,  can  reinforce  and 
siQiplenieat  the  dvil  affairs  briefinig. 

IV.  Bdt  Requiieaienla. 


A.  Local  Customs  Inspections.  Assuming  the  soldiers  have  survived  the  deployment  and  are  not  staying  behind  in 
a  local  jail,  two  customs  inq>ections  are  required.  The  first  is  a  local  customs  inspection  by  foreign  authorities.  Soldiers  ne^  to  be 
briefed  in  advance  of  the  articles  which  th<y  may  and  may  not  expoit  Usually,  this  inspection  is  cursory  since  the  soldier  is  leaving 
the  foreign  country. 


B.  US  Customs  Inspe^ons.  The  US  customs  inspecticms  at  the  port  of  entry  is  much  stricter.  The  Customs 
Service  has  strict  controls  on  what  can  te  imported,  and  the  list  is  extensive.  Soldiers  should  be  provided  copies  of  these  lists,  and 
itmns  common  m  the  fbreign  country  to  which  deployed  should  be  pointed  out  Enmples  include  food,  pets,  fiits,  stuffed 
anirnaWtoys,  and  some  manufactured  goods.  If  the  soldiers  are  aware  of  the  controlled  items  in  advance,  th^  can  avoid  buying  them, 
wasting  their  moacf,  and  being  stopped  at  the  pcwt  of  entry. 


The  above  discussion  includes  most  of  the  areas  that  should  be  addressed  in  a  legal  briefing  prior  to  deployment 
The  briefing  itself  must  be  tailored  to  the  duration  and  type  of  deployment  In  some  special  operations,  other  areas  will  need  to  be 
included.  This  will  serve  as  a  good  starting  point  for  the  deploying  Judge  Advocate,  and  any  information  which  will  assist  the 
commanders  and  soldiers  in  their  day  to  d^  relations  in  the  foreign  county  is  worriiwhile. 


Me- 16 


TAB  N 

SPECIAL  OPERATIONS 

We  taife  to  Icam  to  live  mam^  bf  our  head!  inrtred  of  our  harntL^mr  bctaecn  oiaeB  annks  walked  doan  by 
baioqae  egaganent  they  cannot  aae  fmpedj  hai  bccooie  aa  cattMriied  thiid  maid  qwtt  llte  advanced  oodd,  too 
aalocnitiB  to  uuvive  a  war  of  attrittmi  or  niaai  nnat  learn  to  coadnct  its  atEnis  by  tbe  tqiier-by  the 

Ihsrat  or  aae  of  small  iprfialisBd  forces  rsploiting  hthh  and  ttiate^ic  snipiiSB. 

Richanl  Simpkin 


1.  The  formation  of  the  United  States  Special  Opeiatioos  Command  (USSOCOM)  under  the  Goldwa^-racbols  Reorganization 
Act  (10  U^C  167e(2)),  and  the  great  nicceitrs  of  special  opeations  forces  (SOP)  in  Operation  DESERT  STORM,  validated  the 
significant  role  of  US  SOP.  ^  These  forces  train  for  their  wartime  mission  through  an  extensive  series  of  CONUS  and  OCONUS 
combined  e«rcises.  Additional^,  they  Crequentty  deploy  overseas  in  order  to  conduct  security  assistance  missions.  This  section 
will  focus  on  the  unh]tte  legal  issues  associated  with  Special  Operations  (SO)  and  on  the  role  that  the  JA  should  play  in  SO. 
Doctrine  for  SOP  is  stated  in  PM  100-2S,  Doctrine  fi»  Army  Soe<^  Operations  Forces  (December  1991). 

2.  AppHcabae  Law: 

a.  SO  often  do  not  fit  neatly  into  the  legal  foamework  which  supports  conventional  military  tolerations.  Nevertheless,  the 
unique  nature  of  the  missioos  and  the  frequent  need  to  conduct  these  itiiiarifMM  in  a  discreet  fashion  do  not  exempt  these 
operations  from  the  requirement  to  comply  with  domestic  and  international  law.  In  almost  all  cases  there  are  no  special  rules  for 
SO. 


b.  The  Department  of  the  Army’s  (DA’s)  policy  statement  on  SO  recognizes  the  very  special,  often  sensitive,  and 
extremely  complex  role  pbyed  by  SOP  in  peace  and  war.^  Nevertheless,  DA  requires  that  all  US  Arnty  SO  compty  with  US  law, 
national  polity,  DOD  Directives,  and  Antty  regulations.  This  requirement  exists,  regardless  whether  SOP  missions  are.  conducted 
during  an  intenutional  or  non-international  coi^ct,  or  during  peacetime. 

ofirnu  upcounoB 

a.  The  Army’s  SOP  cunentty  consist  of  Special  Forces,  Ranger,  Ptychological  Operations,  Civil  Affairs,  Special  Operations 
Aviation  units,  and  Special  Misskm  units.  These  units  are  organized  under  a  major  A^  Command  (MACOM),  the  US  Anny 
Special  Opentens  Command,  located  at  Port  Bragg,  North  Carolina.  Thty  may  be  employed  during  peacetime  as  one  element 
of  a  wtional  rctyxmae  to  a  Natiooal  Command  Authority  (NCA)  tasking  or, .during  wartime,  in  strate^  operational,  and  tactical 
roles.  ^  Moty  SOP  are  legionally  oriented,  capable  of  rapid  deployment,  and  ^uq^ed  for  all-weather,  all-terrain,  worldwide 
deployment  ^ 

b.  Sorie  of  the  peacetime  missions  of  SOP  ate: 

(0  Assisting  foreign  governments  or  other  elements  of  the  US  government 

(: )  Training,  adviring;  and  supporting  foreign  military  and  parai^taty  forces  through  security  assistance  programs. 

(3)  Supporting  foreign  internal  defense  operations,  terrorism  counteraction  and  counter  drug  support 

(1)  Ctmducting  show-of-force  operations. 

(S)  Conducting  humanitarian  operations  (HCA). 

c.  The  wartime  missions  of  special  operations  forces  include; 

(1)  Foreign  internal  defense. 

(2)  Unconventional  warfare. 

(3)  Special  and  tactical  reconnaissance. 

(4)  Strategic  and  tactical  psychological  operations. 

(5)  Gvil  Affairs  in  support  of  general-purpose  forces. 

(6)  Gvil  Administration. 

(7)  Special  light  infantry.^ 


headquarters,  Dep’t  of  Army  Letter  525-86-1,  subject*  DA  Policy  on  Special  Operations,  10  July  1986.  AJthou^  this  letter 
expired  on  10  July  1988,  it  continues  to  reflect  Army  policy. 

%d. 

draining  and  Doctrine  Command,  Pamphlet  No.  525-34,  Operational  Concept  for  Special  Operations  Forces,  4-5  (26  July  1984) 
[hereinafter  TRADOC  Pam.  525-34], 

^d.  at  4. 

^d.  at  6  See  also  FM  31-20,  Chapter  3. 
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(8)  CoUatend  Activities:  Secuiily  Assistance  (SA),  Humanitarian  Assistance  (HA),  Anti'tenoiism,  countenJiug,  Sea 
Air  Rescue  (SAR). 

(9)  Direct  Action. 

(10)  Multiple  and  foUoiv-on  missions. 

(11)  ^wdal  Activities. 

4.  The  Need  tor  a  Lcgpl  Advter  to  Sipedal  Opentions  Rocoea. 

a.  Amqr  SOP  current^  receive  operational  taw  support  6om  the  SJA,  US  Anny  Special  Operations  Command  (USASOQ, 
US  Amqr  ^ledal  Pbroes  Command  (Airborne)  (USASPC(A)],  the  US  Arn^  Gvil  Aifiurs  and  Psychological  Operations  Command 
(USAC/J*OQ,  and  all  Special  Missira  units.  Additionally,  a  JA  is  assigned  to  each  Special  Forces  Group,  the  4th  Pqrcfaological 
Operatioiu  Group,  the  75th  Ranger  Regiment,  and  the  160th  Special  Operations  Aviation  Regiment  These  attorneys  are 
rcHwnsible  for  providing  the  legal  advice  a  SO  unit  commander  requires  to  perform  his  assigned  missiott 

b.  SO  missioos  are  politically  sensitive,  particularly  in  a  peacetime  or  lo«r>intensity  conflict  environment,  and  thus,  the  area  of 
SO  is  finugbt  with  potential  legal  pitfalls,  llie  commander  must  consider  not  only  the  effect  of  traditional  law  of  war 
requirements  on  his  operation,  but  also  the  requirements  of  US  law,  such  as  security  assistance  and  intelligence  statutes,  and 
international  law  in  the  form  of  mutual  defense  treaties  and  host  nation  support  agreemsnts.  Failure  to  be  aware  of  and  comply 
with  these  legal  and  policy  demands  could  result  in  embarrassment  for  the  commander,  i  criminal  investigation  and  prosecution, 
or  an  international  incident  contrary  to  U.S,  foreign  policy  goals  and  objectives. 

c.  A  SO  commander  should  be  provided  legal  advice  by  a  JA  who  knows  not  only  the  applicable  law,  but  also  the  client’s 
busmesB.  The  JA  must  have  a  working  knowtet^  of  the  force  structure,  missions,  doctrine,  and  tactics  of  the  SOP  unit  he 
advises.  This  knowledge  miy  come  £rm  prior  service  in  SO  tmits,  from  SO  training,  (e.g.  Special  Forces  or  Ranger  training),  or 
from  working  closely  with  the  commanders  and  staff  of  the  unit  Just  as  important  tbs  SO  legal  advisor  must  have  access  to 
information  in  order  to  effectively  do  his  job.  The  JA  must  possess  a  Top  Secret  clearanic,  as  a  minimum,  and  should  be 
eligible  for  access  to  Sensitive  C^partmented  InfonnatioiL 

d.  The  Center  for  Special  Operations  Law  (CSOL)  at  Fort  Bragg  provides  a  rapid  source  of  information  for  the  SOP  soldier 
and  JA  dealing  with  SOF  unique  issues.  The  CSOL  has  an  extensive  compilation  of  SOF  references  and  access  to  numerous 
data  bases.  ITie  CSOL  may  be  reached  at  DSN:  236-8647/7176. 

5.  Hie  Duties  at  the  Special  Operations  Judge  Advocate. 

a.  Office  Supesvuuon. 

(1)  In  mat^  ways,  a  JA  assigned  to  a  SO  unit  will  face  the  tame  responsibilities  as  those  encountered  by  a  JA  in  other 
units,  lie  JA  may  need  to  provide  legal  support  to  the  commaad  in  the  foist  of  legal  assistance,  administration  of  military 
justice,  and  routine  administrative  law  issues.  The  JA  will  often  deploy  with  the  unit,  and  thus,  must  establish  a  q^m  through 
which  the  rear  detachment  legal  actions  of  the  command  will  be  ptoensed  in  a  timely  mr  mer  during  the  deployment  Usually  a 
support  agreement  will  be  concluded  between  the  SO  unit  and  its  host  installation  SJA’s  tffice.  In  addition,  le^  augmentatitm 
is  provided  as  needed  through  the  SO  chain  of  command.  Normally,  the  JA  will  have  a  i  mall  staff,  consisting  of  one  legal  NCO 
and  one  or  two  legal  specialists.  The  JA  is  responsible  for  the  training  and  professionai  evelopment  of  these  soldiers.  They 
must  receive  sufRdent  training  to  successfully  complete  all  Army  skill  and  MOS  tests.  ThiS  is  of  particular  importance  in  a  SO 
unit,  because  the  legal  specialists  and  NCO  may  not  experience  the  same  quantity  of  stan<lard  legd  actions  that  th^  would 
encounter  in  a  conventional  legal  offlee. 

(2)  The  JA  must  establish  standard  operating  procedures  (SOPs)  for  garrison,  deployment,  and  the  fleld.  The 
deployment  and  fleld  SOPs  should  be  designed  to  work  for  "no  notice*  deployments  to  overseas  locations  in  which  the  JA  may 
haw  to  function  under  austere  conditions.  Additionally,  the  SOPs  must  be  coordinated  with  other  staff  sections  in  order  that  ail 
elements  of  the  command  understand  the  JA’s  duties  and  responsibilities. 

b.  Advisiiig  the  Commander  and  His  Staff 

The  principal  function  of  any  Command  JA  is  to  provide  legal  advice  to  the  commander  and  his  staff  on  legal  matters. 
Accordingly,  commanders  and  staff  officers  are  accustomed  to  receiving,  and  even  soliciting,  advice  from  the  JA  on  traditional 
legal  matters,  such  as  military  justice  and  administrative  law.  In  our  increasingly  complicated  world,  commanders  are 
incorporating  Judge  Advocate  input  into  the  decision  process.  Experience  has  demonstrated  that  continual  JA  input  from  the 
concept  phase,  through  mission  planning  and  execution,  is  most  effective.  Judge  Advocates  in  SOP  units  have  the  unique 
opportunity  to  demonstrate  that  they  ate  ’force  multipliers*  by  guiding  the  commanders  and  staff  throughout  the  planning  cycle. 
Ai^  initial  r^istance  to  this  substantial  role  is  overcome  by  references  to  the  JCS  requirement  for  JA  review  of  all  OPLANS  and 
CONPLANs”  and  the  USASOC  command  policy  (USASOC  Reg  10-1)  which  requites  JA  review  and  participation  in  mission 
platming  and  execution.  Judge  Advocates  individually  account  for  the  most  important  aspect  of  this  process  by  their  involvement 
in  day-to-day  operations,  field  exercises,  and  field  training  The  Judge  Advocate’s  credibility  is  developed  and  sustained  by  this 
interaction  with  the  operations  and  intelligence  sections. 


%oint  Chiefs  of  Staff  Memorandum  0124-88,  subject:  Implementation  of  the  DoD  Lav  of  War  Program,  4  Aug  1988. 


c.  L«r  of  War  Todmag.  ...  7 

(1)  All  SO  soldieis  must  receive  law  of  war  training  commensurate  with  their  duties  and  responsibilities. '  This  training 
must  address  not  onfy  the  conventional  legal  issues  that  arise  in  an  armed  conflict,  but  the  situations  peculiar  to  SO,  as  well. 

(2)  An  example  of  this  is  SOP  use  of  the  enemas  uniform.  Article  23f  of  the  Hague  Regulations^  prohibits  the 
improper  use  of  the  enemas  uniform.  The  special  operator  taxf  consider  wearing  such  a  u^orm  during  some  phase  of  an 
operation.  Thus,  he  must  be  educated  oonoetning  the  very  narrow  circumstances  under  whidi  he  n^  do  so,  and  the 
ramifications  ct  being  captured  in  this  uniform.  Other  special  issues  that  must  be  addressed  in  training  are  the  proper  handling 
of  prisoners  of  war,  the  legality  of  the  use  of  weapons  not  a  part  of  the  standard  US  inventory,  and  the  prohibition  against 
assassination  as  set  forth  in  Ececutive  Order  12333. 

d.  Reviewing  Opexationn  FlnnsL 

The  JA  in  a  SO  unit  must  review  each  of  the  operations,  contingent,  and  exercise  plans  affecting  his  unit  Many  of 
these  plans  will  ptobabty  call  for  the  unit  to  support  a  larger  conventional  operation,  and  the  JA  must  understand  the  ta^  of 
the  SO  unit  If  the  unit  has  already  developed  a  plan  to  support  that  of  the  higher  headquarters,  the  JA  should  review  this  plan 
for  compUance  with  the  law  of  war,  US  law,  national  policy,  DOD  Directives,  and  Army  regulations.  If  the  unit  is  in  the  process 
of  devetoping  a  supporting  plan,  the  JA  should  become  a  put  of  this  process.  He  must  convey  to  the  operations  officer  timt  the 
provision  of  legal  input,  as  the  plan  is  being  developed,  is  much  more  effective  and  less  time  consuming  than  a  review  of  the 
completed  product 


UNIQUE  SPEOAL  OPERATIONAL  LEGAL  ISSUES 


1.  Combined  Bar,  irises, 

a.  SOP  spend  significant  time  practicing  their  wartime  missions  through  exercises  with  host  country  armed  forces  overseas. 
These  combined  exercises  afford  SOP  with  an  excellent  opportunity  to  train  in  regions  of  the  world  to  which  thqr  are  slated  to 
deploy  in  'real  world*  situations 

b.  The  JA  must  be  aware  of  the  legal  issues  arising  in  the  context  of  exercises,  of  which  the  principal  issue  is  the 
jurisdictional  status  of  US  forces  while  in  the  host  country.  A  peacetime  stationing  apeement  may  exist  between  the  US  and  the 
host  country  which  establishes  this  jurisdictional  status  If  there  is  not  such  agreement,  however,  the  JA  must  take  steps  to 
secure  one.  He  must  first  determine  who,  within  the  appropriate  unified  command,  has  been  delegated  that  authority  to 
negotiate  international  agreements  He  must  then  request,  through  command  channels,  that  this  negotiating  authority  conclude  an 
agreement  setting  forth  the  jurisdictional  status  of  US  forces  with  the  host  counby.  This  agreement  should  also  address  a 
number  of  other  relevaat  issues,  such  as  host  nation  sui^xwt  and  customs  requirements  for  the  exercise  force.  (See  Chapter  3, 
Sectimi  nut).  As  with  any  international  agreement,  strict  compliance  with  the  Case  Act  (1  U.S.C  112b)  and  USSOCOM 
Directive  SSO-1  is  required. 

c.  The  JA  must  also  review  all  proposed  training,  construction,  and  humanitarian  assistance  and  civic  action  (I!vCA)  activities 
that  are  to  occur  during  the  course  of  the  exercise  in  order  to  ensure  that  these  activities  comply  with  existing  staoitory  and 
regulatory  requirements.  As  has  been  noted,  legislation  exists  which  provides  DOD  with  greater  flexibility  in  condr  ning  such 
activities  during  combined  exercises,  but  particular  care  must  be  taken  to  carefully  differentiate  between  legitimate  irercise-related 
training  and  training  that  is  more  ptoperiy  conducted  under  security  assistance  programs.  The  most  effective  wqr  of  ensuring  that 
training  activities  remain  within  the  scope  of  US  law  is  for  the  JA  to  attend  all  exercise  planning  sessions. 

d.  SOP  units  deploy  in  support  of  the  war-fighting  CINCs  across  the  full  spectrum  of  Deployments  for  Training  (DFTs), 
Emergency  Deployment  Readiness  Exercises  (EDffiBs),  Poieign  Internal  Defense  (PID)  training,  joint  and  combined  exercises,  and 
actual  real  world  contingency  missions.  Under  a  GAO  developed,  and  recentty  legislated  (10  U.S.C  2011)  'Special  Porces 
Exception*,  the  uniqueness  hi  SO  forces  is  recognized  to  the  extent  that  these  forces  are  authorized  to  essentially  perform 
security  assistance  missions  aa  part  of  their  'trainer*  missions.  The  purpose  of  this  legislation  is  to  enhance  the  ability  of  C3NC 
USSOCOM  to  'prepare  special  operations  forces  to  carry  out  assigned  missions'  by  clarifying  his  authority  to  program  and 
expend  funds  to  train  SOP  in  both  the  US,  its  possessions  and  territories,  and  overseas.  It  also  assists  the  commander  of  other 
unified  combatant  commands  to  fulfill  their  responsibilities  for  ensuring  the  preparedness  of  their  forces  to  cany  out  assigned 
missions,  among  which  is  dealing  with  low-intensity  conflict  environments.  Unlike  conventional  forces,  the  successful 
accomplishment  of  many  types  of  SOP  activities  is  dependent  upon  language  capability  and  a  thorough  understanding  of  national 
and/or  ethnic  backgrounds,  cultures,  social  norms,  and  customs.  These  spedali^  forces  must  develop  and  maintain  this 
knowledge  and  understanding  the  ability  to  work  with  indigenous  forces.  This  is  particularly  true  in  view  of  their  role  as  force 
multipliers,  i.e.,  trainers  of  indigenous  forces  in  foreign  internal  defense  and  unconventional  warfare  scenarios. 

2.  Security  Aasistaiioe  Mnstona. 

a.  SOP,  particularly  the  Special  Porces,  are  often  tasked  to  deploy  Mobile  Training  Teams  (MTTs)  overseas  to  conduct 


\lSASOC  Law  of  War  Training  Program,  USASOC  Circular  27-90-1,  dated  1  June  1990. 

^Convention  Respecting  the  Laws  and  Customs  of  War  on  Land,  Oct.  18,  1907,  Annex,  36  Stat.  2277,  T.S.  No.  939  [hereinafter 
1907  Hague  Regulations],  reprinted  in  Dep’t  of  Army  Pamphlet  No.  27-1,  Treaties  governing  Land  Warfare,  at  5  (L'ec.  1956). 
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cecuriQr  wnttance  training.  The  JA  muct  review  the  proposed  mission  in  order  to  ensure  that  the  jurisdictional  status  of  the 
team  memben  has  been  addresmd.  lypically,  the  mission  will  be  conducted  as  a  Foreign  Military  Sales  (FMS)  case  under  the 
Arms  Eqmrt  Control  Act  (AECA).’  'Ae  Letter  of  Offer  and  Acceptance  (LOA)  (DD  Form  1513)  shtmld  set  forth  the 
status  of  the  team  membe:..  while  they  are  in  the  host  country.  These  personnel  will  most  probably  receive  the  same  privileges 
and  immunities  as  those  accorded  the  administmtive  and  technical  staff  of  the  US  embassy  pursuant  to  the  '\^enna  Convention  on 
Diptooutk  Relatiotts.  Security  assistance  team  members  may  also  be  considered  part  of  the  US  security  assistance  office  (SAO) 
located  in  the  host  country.  The  JA  should  refer  to  the  bilateral  agreement  between  the  US  and  the  host  country  in  order  to 
determine  these  privileges.  If  neither  the  LOA  nor  the  SAO  addresses  the  jurisdictional  status  of  US  forces,  the  JA  should 
contact  the  Security  Amistance  Training  Management  Office,  Fort  Bragg,  North  Carolina  (DSN:  239>9108/1599/50S7/900S.) 

b.  Although  the  MTT  will  reqionsible  to  the  US  military  mission  in  the  host  country,  it  nuty  operate  autonomousty  in  the 
field.  Uie  team  members  must  be  aware  ot  their  sensitive,  visible  mission.  For  this  reason,  the  JA  should  thoroughly  brief  the 
MIT  00  the  laws  and  customs  of  the  country  to  which  thty  are  deploying.  This  briefing  is  particularty  important  if  team 
members  have  not  previously  deployed  to  this  particular  country.  Tte  M^  may  deploy  to  a  country  operiendng  internal  armed 
conflict  In  this  situation,  team  members  must  be  informed  of  the  AECA  (10  U.S.C  2671c)  which  prohibits  US  personnel  fiom 
performing  any  duties  of  a  combatant  nature,  including  duties  related  to  training  and  advising,  that  may  result  in  their  becoming 
involved  in  combat  activities.  (Also  see  CJCS  MSG  DTG  1423S87Fbb91,  which  prohibits  DoO  personnel  from  accompanymg  Host 
Nation  Forces  on  actual  operations  where  conflict  is  imminent  )  In  addition,  guidance  with  respect  to  the  acceptance  of  gifts  from 
foreign  governments  and  humanitarian  law  concerns  must  be  provided. 

3.  TatijBting. 

Direct  action  operations  are  among  the  wartime  missions  assigned  SOF.  As  a  result,  these  forces  may  be  required  to  attack 
tactical  or  strategic  targets.  These  missioas  are  normally  develop^  through  a  formal  procedure  by  which  a  unifi^  command 
provides  a  target  folder  to  the  SOF.  The  unit  then  analyzes  the  target  and  prepares  a  plan  of  execution,  returning  the  plan  to 
the  unified  command  or  forwarding  to  a  higher  command  for  approval.  The  SO  unit’s  targeting  committee  requires  the  assistance 
of  a  legal  advisor  in  developing  the  target  folder  in  order  to  ensure  that  the  plan  complies  with  the  law  of  war,  US  law,  national 
polity,  DOD  Directives,  and  Anity  regulations.  Given  the  nature  of  SO,  it  is  possible  that  the  onty  legal  review  the  plan  will 
receive  will  be  at  the  unit  leveL  Thus,  the  JA  must  be  an  active  member  of  his  unit’s  targeting  committee. 

4.  Ovil  Afftim. 

a.  Qvil  Affiuis  (CA)  units  support  both  conventional  forces  and  SOF.  CA  doctrine  is  stated  in  FM  41-10,  Civil  Affairs 
Operations  (January  1993).  CA  assets  provide  the  commander  with  advice  and  assistance  concerning  dvil-militaty  operations.  CA 
are  especially  critic^  to  those  SOF  that  depend  on  the  support  of  the  local  populace  for  their  success;  i.e.,  SOF  tasked  with 
foreign  internal  defense  and  unconventional  warfare  missions. 

b.  '.(he  JA  should  contact  the  CA  units  that  support  his  SO  unit  under  each  operation,  contingency,  and  exercise  plan.  He 
should  t'en  determine  how  the  CA  units  plan  to  support  his  unit  and  whether  these  units  have  their  own  legal  staff,  ^gardless 
of  whether  the  CA  units  possess  in-house  legal  assets,  the  SO  JA  must  be  prepared  to  advise  bis  commander  on  the  legal  aspects 
of  CA  The  JA  must  consider  all  operations  in  light  of  human  rights,  intelligence  law,  and  fiscal  law  pertaining  to  such 
deploym  mts. 

5.  nytfmlogieal  Opemtkma. 

US  policy  and  strategy  stress  the  use  of  psychological  operations  in  conflicts  short  of  war.  Legal  factors,  however,  may 
constrain  the  use  of  psychological  operations  in  some  cases.  JAs  advising  PSYOP  unit  planners  and  commanders  must  ensure 
psychological  operations  follow  US  and  international  law,  especially  when  used  in  the  offense  without  a  declaration  of  war. 

PYSOP  JAs  must  ensure  the  legitimacy  of  psychological  operations  in  accordance  with  US  policies  and  laws  as  well  as 
international  law. 

The  success  of  psychological  operations  depends  upon  how  they  are  conducted  and  how  others  perceive  them.  Psychological 
operations  also  have  significant  political  implications.  ‘Therefore,  ail  ptychological  operations  must  have  a  sound  legal  basis.  All 
P^OP  personnel  must  understand  the  le^  implications  of  their  operations.  It  is  imperative  that  PSYOP  personnel  maintain 
awareness  of  the  leg^  aspects  of  their  actions.  Judge  Advocates  at  all  levels  must  ensure  their  commanders  are  aware  of  the 
legal  aspects  of  spe^c  operatiuns.  PSYOP  JAs  must  keep  themselves  informed  of  all  aspects  of  plans,  policies,  directives,  and 
doctrine  so  they  can  provide  PSYOP  commanders  and  their  staffs  with  proper  legal  advice,  guidance. 

JAs  advising  PSYOP  units  must  be  familiar  with  the  following  policies  and  law  that  affect  psychological  operations: 

Executive  Order  12333,  4  December  1981;  DoD  Directive  5240.1;  AR  381-10;  DoD  Directive  3321.1;  DoD  1990  PSYOP  Master 
Plan;  JCS  Pub  0.2;  Joint  Strategic  Capabilities  Plan,  Annex  D 

PSYOP  JAs  must  be  very  proactive  during  pre-hostilities.  Battlefield  preparation  in  the  PSYOP  arena  is  extremely  limited 
and  extensively  regulated.  Only  the  National  ^mmand  Authority  can  release  the  national  psyop  planning  guidelines  to  the 
warfighting  CINCs  to  start  pre-hostility  PSYOPS. 


^  U.S.C.  2751-2796C. 
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.  .  CONCLUSION 

OTF  pl^  a  veiy  sensitive  and  complex  role  in  war  and  peace.  Their  missions  give  rise  to  a  myriad  of  legal  issues.  Failure 
to  address  aese  ^ues  jeopardize  US  relations  with  an  ally  or  result  in  a  loss  of  public  and  Congressional  support  for  a 
|»ogwn  vital  to  US  national  security  interests.  The  SO  JA  must  fully  understand  the  veiy  critical  role  he  must  plav  in 
identitying  and  resolving  matters  of  legal  concern.  ^  ^ 
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TAB  O 

ADMINISTRATIVE  LAW 


L  CniMririitioHB  Objectoa 

n.  PipInwMrtic  Immunily  /  A^finm  /  Refiifsec 

m.  EwtonimiaiftJ  Lnr 

IV.  Aiithori^  to  Aqr  (beiciM  Uniqiie  Leg*l  bnes) 

V.  Cite 

VL  R^orti  at  San^ 

VH.  1S4  bnettig^tiam 
VUL  NatimiilHy 

L  GONSOENnOUS  OBIBCTORS 

Refetencei. 

SO  USCA  App.  sec.  4S6(j)  (West  1990)  (the  militaiy  Selective  Service  Act  Deferments  and  Exemptions  from  Training  and 
Service). 

DOD  Directive  1300.6,  Conscientious  Objection  (20  AUG  1971,  w/I04  dated  11  SEP  75). 

AR  600-43,  Conscientious  Objection  (1  AUG  83). 

AR  614-30,  Assignments,  Details  and  Transfers:  Overseas  Service  (1  APR  88). 

•  Message,  HQDA,  DAP&MPA-C8,  022213Z  Jan  91,  Personnel  App^g  for  Conscientious  Objector  Sta*  is  Change  in  Policy. 

Soldiers  who  have  *a  firm,  fixed  and  sincere  objection  to  participation  in  war  in  any  form  or  the  bearing  of  arms,  by 
reason  of  reliaious  trainina  and  belief*  may  apply  for  Conscientious  Objector  (CO)  status. 

The  two  classes  of  COs  are: 

1.  Class  1-0:  A  soldier  who,  by  reason  of  conscientious  objection,  sincerely  objects  to  participation  of  any  land  in  war  in  any 
form. 

2.  Class  1-A-O:  A  soldier  who,  by  reason  of  conscientious  objection,  sincerely  objects  to  participation  as  a  combatant  in  war  in 
aiqr  form,  but  whose  oonvictioas  permit  military  service  in  a  non-comlMtant  status. 

CO  status  will  not  be  granted  when  requests  ate: 

-  Based  on  a  CO  claim  that  existed,  but  was  not  presented,  prior  to  notice  of  induction,  enlistment,  or  appointment  Claims 
arising  out  of  eiqietieiices  before  entering  military  service,  however,  which  did  not  become  fixed  until  ater  entry,  will  be 
considered. 

-  Baaed  solely  on  CO  claim  that  was  denied  by  the  Selective  Service  Siystem  before  induction. 

•  Based  solety  upon  policy,  pragmatism,  or  expnliency.  ... 

-  Based  on  objection  to  a  certain  war. 

•  Based  upon  insinceriqr. 

The  applicant  for  CO  status  must  prove  by  ”clear  and  convincing*  evidence  that: 

1)  the  basis  of  the  claim  satisfies  the  de^tion  and  criteria  for  CO;  and  2)  bis  or  her  bc.'ief  is  honest,  sincerr  and  deeply  held. 
Once  the  soldier  makes  this  prima  fade  showina.  the  Army  must  grant  the  application  unless  the  administrativ.-  record  shows 
affirmative  written  evidence  supplying  a  "basis  in  fact*  for  denial  of  the  application.  A  1-0  applicant  cannot  be-  granted  1-A-O 
status  as  a  compromise,  nor  can  1-A-O  applicants  be  discharged. 

The  soldier  will  be  counseled  by  his  or  her  CDR  and  interviewed  by  a  chaplain  and  psychiatrist  These  recommendations 
are  forwarded  with  the  application  to  the  Special  Court-Martial  Convening  Authority  (GCMCA),  who  appoints  an  investigating 
officer  (lO).  The  lO  conducts  a  hearing  at  which  the  applicant  may  appear  and  present  evidence.  The  lO’s  written  report  is 
forwarded  to  the  GCMCA  where  it  is  reviewed,  approved,  disapproved,  or  forwarded  to  HQDA  for  action.  The  GCMCA  may 
approve  application  for  Qass  1-A-O  status.  HQDA  acts  on  applications  for  Qass  1-0  status  and  1-A-O  applications  that  were 
not  approved  by  the  GCMCA 

The  2  Jan  91  message  change  affects  the  time  at  which  a  soldier  may  submit  a  CO  request  The  message  change  affects 
both  AR  600-43  and  AR  614-30.  It  distinguishes  soldiers  who  have  individual  reassignment  orders  and  soldiers  who  are  assigned 
or  attached  to  units  that  are  deploying.  A  soldier  who  receives  individual  orders  for  reassignment  or  who  has  departed  his  unit 
in  compliance  with  individual  reassignment  orders  may  not  apply  for  CO  status  until  he  arrives  at  the  new  du.y  station.  This 
policy  does  not  apply  to  soldiers  who  are  TDY  en  route  for  a  period  in  excess  of  8  weeks.  These  soldiers  may  apply  at  their 
TDY  duty  station. 

On  the  other  hand,  a  soldier  who  is  assigned  or  attached  to  a  unit  that  is  deploying  to  a  new  duty  station  may  submit  an 
application  for  conscientious  objector  status  after  the  unit's  deployment  order  is  announced.  The  unit  must  process  the  ap¬ 
plication  as  operational  and  mission  requirements  permit.  The  soldier  must  continue  to  prepare  for  deployment  and  will  deploy 
with  the  unit  unless  the  soldier’s  application  has  been  approved.  If  the  soldier's  application  has  been  forwarded  to  the  DA  Con¬ 
scientious  Objector  Review  Board  (DACORB),  the  GCMCA  may  excuse  the  soldier  from  deployment.  The  DACORB  should  be 
contacted  to  determine  the  status  of  the  application  before  the  GCMCA  excuses  the  soldier  (DACORB:  AV  221-4122  or 
commercial  (703)  32S-4122). 

In  the  case  of  RC  soldiers,  not  on  active  duty,  AR  600-43,  para.  2-10  provides,  the  submission  of  an  application  after 
receipt  of  orders  to  report  for  AO  or  ADT,  will  not  serve  as  a  basis  to  delay  reporting.  If  the  soldier  appli  s  for  CO  status 
before  AD  or  ADT  orders  are  issued  and  the  soldier’s  application  cannot  be  processed  before  the  soldieris  reporting  date,  the 
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soldier  mutt  comply  with  the  oidets.  (the  application  must,  however,  be  sent  to  the  proper  Active  Army  GCMCA  for  processing). 


n.  DIPLOMATIC  IMMUNTIY 
TteatBKnt  of  Foceigp  Dtptnoiatic  and  Cnnsalnr  PemoBnel 

c^wHBISIBO  OQKflB  QDBET  UUOOHDDDBI  ^^ODWOlXi^^Be 

Foreign  diplomatic  and  consular  peisonnel  and  fodlities  are  protected  in  accordance  with  two  international  conventions  that 
describe,  in  detail,  their  protected  status  and  the  obligations  of  the  HN  in  that  regard.'*^  The  US  is  a  party  to  these  treaties, 
thereby  malting  them  the  supreme  law  of  the  land  and  obligating  military  CDRs  to  act  in  conformity  with  the  conventions,  as 
well  as  US  poiUcy  set  forth  below. 

2.  Protectinn  of  Daeeign  Dlptnaiaiic  ft  CmiaBlar  PeiKmnel  ^  US). 

In  case  of  armed  conflict,  the  US  win  provide  «*«««>«"<•»  to  foreign  diplomatic  and  consular  agents  (other  than  US 
nationals)  and  their  families  and  staCEs  to  en^le  them  to  leave  the  US  at  the  earliest  possible  time.  This  effort  includes  placing 
necessary  transportation  at  their  disposal  and  applies  even  to  the  representatives  of  enemy  states.*^  Thus,  deploying  US  troops 
must  respect  the  protected  status  of  these  diplomatic  and  consular  personnel  and  will  assist  in  their  timely  departure,  if  so 
required  by  higher  authority. 

The  US  also  is  obliged  to  respect  and  protect  the  diplomatic  premises  and  property  left  behind  by  foreign  personnel  after 
their.4lepartuTe,  even  when  caused  tty  the  breaking  off  of  di^omatic  relations  or  armed  conflict  between  the  US  and  the  foreign 
state.*^  US  forces  are  therefore  required  to  respect  the  foreign  mission’s  premises,  together  with  its  property  and  archives. 

3.  Treatment  of  Fom^  Otylamatic  ft  Coasnlar  Peraonniel  Ovesaeas. 

In  overseas  areas,  US  troops  must  respect  the  status  of  diplomatic  and  consular  personnel  of  neutral  states.  In  particular, 
military  attaches  and  other  diplomatic  representatives  of  neutral  states  who  establish  their  identities  as  such  and  ate  accompanying 
an  ar^  in  the  Geld,  or  are  found  within  a  captured  fortiGcatioa,  are  not  to  be  held  as  prisoners,  provided  that  they  took  no 
part  in  hostility  agtunst  the  US  or  its  allies.  They  may,  however,  be  ordered  out  of  the  theater  of  war  or  interne^  if  they 
refuse  to  leave.'' 


Diplomatic  and  consular  personnel  of  neutral  states  should  be  allowed  to  leave  a  besieged  place  before  hostilities 
commence,  but  this  privilege  cannot  be^laimed  while  hostilities  are  in  progress,  and  those  who  choose  to  remain  are  subject  to 
the  same  risks  as  the  other  inhabitants.^ 

In  enemy  tenitoty  oonqried  by  US  forces,  diplomatic  and  consular  personnel  of  neutral  states  must  be  treated  with  all  the 
courtesy  due  their  positions.  They  must  be  given  such  freedom  of  Ktion  as  is  possible  to  allow,  consistent  with  the  necessities  of 
war.  US  forces  should  not  forcibly  enter  diplomatic  and  consular  premises  of  neutrai  stater,  and  should  not  damage  oirseize 
property  contained  therein.  Note  that  this  rule  does  not  apply  to  foreign  consular  personnel  who  are  enemy  nationals.” 

US  authorities  may  grant  safe-conduct  through  occupied  territory  to  diplomatic  agents  of  neutral  states,  even  when 
accredited  to  the  enemy  state.  This,  however,  is  not  a  legal  requirement  and  may  te  denied  if  military  considerations  so  dictate. 
Safe-conduct  is  normally  granted  at  diplomatic  or  national  command  authority  level.' 

Diplomatic  and  consular  personnel  of  the  enemy  state,  encountered  in  overseas  areas,  may  appropriately  be  given  the 
benefits  of  treatment  as  prisoners  of  war,  rather  than  as  civilian  internees.” 


Vienna  Convention  on  Diplomatic  Relations,  April  18,  1961,  22  U.S.T.  3227,  T.IA.S.  No.  7502,  500  U.N.T.S.  95  [hereinafter 
Diplomatic  Convention];  Vienna  Convention  on  Consular  Relations,  April  24,  1963,  21  U.&T.  77,  T.I.A.S.  No.  6820,  596  U.N.T.S.  487 
[hereinafter  Consular  Convention]. 


diplomatic  Convention 


,  at  art.  44;  Consular  Convention,  at  art.  26. 


diplomatic  Convention,  at  art.  45;  Consular  Convention,  at  art  26. 


>ep’t  of  Army,  Field  Manual  27-10,  The  Law  of  Land  Warfare,  July  18,  1956,  para.  83. 


d.  at  para.  44^ 

^d.  at  para.  549. 

^Id  at  456ib. 

d.  at  para.  70  and  index  p.  205  (Diplomats). 
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Folitial  Aqrlmn  and  Teaipotaiy  Refuge 


L  Defioitiaaa. 

a.  PoBtieal  Aqrtnm.  Political  asylum  is  piotectioa  and  sanctuary  granted  1^  the  US  within  its  territorial  jurisdiction  or 
on  the  high  to  a  foreign  national  who  applies  for  sudi  protection  because  of  petsecurion  or  fear  of  persecution  as  a  result 
of  race,  religion,  nationali^,  membership  in  a  particular  social  group,  or  political  opinion. 

b.  TiLm|Mwiy  Refuge.  Temporary  refuge  is  protection  given  for  humanitarian  reasons  to  nationals  of  any  country  in  a 
shore  installatioii,  facility,  or  vessel  within  the  territorial  jurisdiction  of  a  foreign  nation  under  conditions  of  urgency  in  order  to 
secure  the  life  mr  safely  of  that  person  against  imminent  danpr  (such,as  pursuit  by  a  mob).  Temporary  refuge  wiu  also  be 
granted,  under  siinilar  circumstances,  on  US  vessels  on  the  high  seas.'*' 

2.  Pmoedniea  to  be  PoOoiaed  ty  US  Rrcoes  OveaeasL  — 

DOD  Directive  200.1r^  and  Army  Regulation  S00>r^  provide  detailed  guidance  on  US  military  action  in  response  to 
requests  for  political  aqrlum  or  temporary  refuge.  In  summary: 

a.  Political  asylum  'nay  not  be  granted  in  anjuArmy  installation  or  facility  or  on  board  any  aircraft  or  vessel  within  the 
territorial  jurisdution  of  a  foreign  country. 

b.  If  temporary  reh  fe  is  granted  in  overseas  areas,  it  *.  .  .  will  end  only  when  directed  by  higher  authority,  through  the 
SECARMY.^  Custody  of  the  person  will  be  transferred  to  ’.  .  .  the  authorities  designated  in  the  message  authorizing 
the  release.*" 

c.  All  requests  for  political  a^um  or  temporary  refuge  must  be  reported  in  accordance  with  the  procedures  and  format 
contained  in  AR  550-1,  para.  7. 

d.  The  involved  Am.y  element  will  not  release  any  information  to  the  public  or  to  the  media,  ^ether  or  not  the 
request  [for  political  asyltun  or  temporary  refuge]  is  granted,  without  prior  HQDA  approval.*" 


HMTMO 
Gnantananw  Bay,  Oaba 


REFUGEE  /  ASYLUM  PR 


NG 


IntroductioiL  The  following  is  a  brief  overview  of  US  reftigee/a^um  procedures.  It  has  not  been  coordinated  with  or 
cleared  by  INS.  It  is  not  intended  to  provide  a  detailed  oqrlanation  of  the  specific  procedures  applicable  to  processing  of  Haitian 
migrants  at  GTMO.  It  is  understood  that  DIS,  not  JTP,  has  responsibility  for  immigration  proctssing.  In  any  event,  the 
following  discuasioa  may  be  tvlpful  in  understanding  immigration  procedures,  concepts  and  terms  impacting  on  JDP-GTMO 
operations. 


Refugee  v.  AqFtum 

a.  'Refugee*  is  generally  lerined  as:  A  person  outside  his  country  of  nationality  and  not  within  the  US  or  at  the  borders  of 
the  US  who  is  unable  or  unwilling  to  return  to  his  home  country  because  of  past  persecution  or  a  "well-founded  fear*  of  future 
persecutioa  on  account  of  lao ,  religioii,  narionality,  membership  in  a  particular  so^  group,  or  political  opinion.  Title  8,  § 

1101(a)  (42)  (A)  of  the  Immigration  and  Naturalization  Act  (INA),  as  amended  by  the  Refugee  Act  of  1980.  The  definition  of 
refugee  adopted  from  the  Re^gee  Act  removed  tha  geographical  and  ideological  basis  for  granting  asylum.  Previously,  the  INA 
limited  asylum  only  to  persons  fleeing  communist  or  Middle  Eastern  countries. 

b.  A  person  seeking  asylum  on  the  other  hand,  is  either  physically  present  within  the  US  or  seeking  admission  at  a  border 
or  port  of  entry.  The  ^S  applies  the  same  *well-founded  fear  of  persecution*  standard  to  both  refugee  and  asylum  applicants. 

A  person  may  apply  for  asylum  in  three  ways:  (1)  in  exclusion  proceedings  before  an  immigration  Judge,  (2)  in  deportation 


^Dep  ’t  of  the  Army,  Reg.  No.  550-1,  Procedures  for  Handling  Requests  for  Political  Asylum  and  Temporary  Refuge,  Oct.  1,  1981, 
para,  ^[hereinafter  AR  550-1]. 

®AR  550-1,  supra  note  9,  at  para.  3^ 

»Dep  ’t  of  Defense  Directive  No.  2000.11,  Procedures  for  Handling  Requests  for  Political  Asylum  and  Temporary  Refuge, 

March  3,  1972. 


%e 


supra  note 


9. 


®AR  550-1,  supra  note  9,  at  para.  ^l)(a). 
%  at  para.  fi^2). 

.  at  para.  8^ 
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hMriwgp  before  an  immigration  Judge  or  (3)  by  filing  affinnatively  for  asylum  with  the  INS  Aiylum  Office  before  being  detained 
or  served  with  an  order  to  show  cause  in  deportation  proceedings.  Asylum  status  is  granted  for  an  indefinite  period. 

c.  The  term  "migrant*  is  used  with  respect  to  interdicted  Haitians  to  clarify  that  they'  do  not  necessarily  qualify  for 
refugee/hqdum  status. 

Aliens  tune  the  right  to  appfy  and  make  a  claim  for  as^um  status.  However,  the  granting  of  such  status  is  discretionary, 
even  if  the  alien  meets  all  the  criteria.  As  earfy  as  1892,  the  US  Supreme  Court  held: 

"It  is  an  accepted  maxim  of  international  law  that  every  sovereip  nation  has  the  power,  as  inherent  in  sovereignty,  and 
fontirl  to  self-preservation,  to  forbid  the  entrance  of  foreigners  within  its  dominicuis  or  to  admit  them  onfy  in  such  cases  and 
upon  sudi  conditions  as  it  mqr  see  fit  to  prescribe.*  Nishimura  Rlriu  v.  UA.  142  US  dSl  (1892). 

latemational  Aareements.  The  present  US  definititti  of  "refugee*  is  based  on  the  1967  United  Nations  Protocol  Relating  to  the 
Status  of  Refugees  ("UN  Protocol"),  to  which  the  US  acceded  in  1968.  The  UN  Protocol,  in  turn,  incorporates  articles  2-34  of 
the  19S1  United  Nations  Cottvention  Relating  to  the  Status  of  Refugees,  which  the  US  did  not  sign.  US  courts,  including  the 
recent  11th  Circuit  opirtion  in  Haitian  Refiiaee  Center,  fac  v.  Bake^^  have  generally  held  that  the  UN  Protocol  is  not 
"self-executing*  and  therefore  does  not  grant  arty  legal  rights  to  aliens  appfying  for  refugee  or  aqdum  status  in  the  US 

"Well-Founded  Peat*  Standard.  As  previously  noted,  to  be  entitled  to  refugee/a^um  the  alien  must  demonstrate  a  "well- 
founded  fear*  persecution.  This  requires: 

(1)  fear  of  persecution  on  account  of  race,  rel^ion,  nationality,  membership  in  a  particular  social  group,  or  political 
opinion  (a  subjective  standard) 

(2)  a  "reasonable  possibilify  of  actually  suffering  such  persecution*  (an  objective  standard);  and 

(3)  that  the  individual  is  unable  or  urrwilling  to  return  because  of  such  fear  8  CFR  208.13(b)  (2). 

An  applicant  need  not  establish  that  he  would  be  singieci  out  individually  for  persecution  if 

(1)  he  establishes  that  there  is  a  pattern  or  practice  of  persecution  of  groups  of  persons  similarly  situated  to  the 
applicant  on  account  of  1  of  the  S  statutory  grounds,  arid 

(2)  he  establishes  his  own  inclusion  in  and  association  with  such  a  group. 

Harsh  conditions  shared  by  many,  general  dvil  strife,  or  adverse  economic  conditions  are  not  considered  "persecution*.  A  person 
who  has  suffered  past  persecution  is  presumed  to  have  a  "well-  founded  fear  of  persecution*  in  the  future.  8  CFR  S)8.13(b)  (1). 
DOS  and  INS  have  noted  that  the  vast  majorify  of  Haitian  migrants  are  not  entitled  to  refugee  status  because  they  are  seeking 
better  economic  conditions,  not  fleeing  persecution  based  on  one  of  the  five  statutory  grounds. 

Grounds  for  Exclusion. 

a.  (xenetaL  An  applicant  does  not  qualify  as  a  refugee/asylee  if  he  participated  in  'the  persecution  of  any  person  on 
account  of  race,  teligiot:,  nationality,  membership  in  a  pi  rticular  sodal  group,  or  Political  opinion."  ENA  $  1101(a)  (42). 

In  addition,  just  as  with  other  aiiens  seeking  entry  into  the  US,  applicants  are  subject  to  various  grounds  of  exclusion,  INA 
S  1182.  Many  of  these  grounds  are  automatically  waiver  for  applicants  otherwise  quali^^g  for  refugee/aqium  status:  those  who 
would  become  a  public  charge  (lack  of  financial  support);  tack  of  a  labor  certification*  authorizing  employment  and  lack  of 
appropriate  documentation  (travel  documents,  visas,  pas^rt,  etc).  Exclusionary  grounds  that  cannot  be  waived  (and  thus  bar 
granting  of  refugee/asylum  status)  are  trafficking  in  controlled  substances  and  various  'security*  concerns,  including  involvement  in 
terrorist  activities  and  any  alien  r^om  the  Secretary  of  State  'has  reasonable  grounds  to  believe  would  have  potentialfy  serious 
adverse  foreign  policy  consequences*  for  the  US  INS  Section  1182(a)  (3).  In  addition,  an  alien  who  has  been  convicted  of  an 
aggravated  felor^  may  not  apply  for  or  be  granted  asylum.  8  USC  §1158  (d). 

b.  HIV  Fas.  Persons  with  communicable  diseases  of  public  health  significance  (which  includes  individuals  who  are  HIV 
pos)  are  excludable  from  the  United  States.  Section  1182(a)  (1).  With  respect  to  persons  who  are  determined  to  be  refugees, 
however,  the  Attorney  General  may  waive  the  medical  exclusion  "for  humanitarian  purposes,  to  assure  family  unity,  or  when  it  is 
otherwise  in  the  public  interest.”  INA  §llS7(c)  (3).  The  request  for  waiver  must  be  in  writing  and  is  granted  onfy  on  an 
individual  basis  following  an  investigation. 

Other  waivable  exclusion  grounds  include:  (1)  conviction  of  certain  crimes  (except  trafficking  in  controlled  substances);  (2) 
prostitution;  (3)  membership  in  a  communist  or  other  totalitarian  party;  and  (4)  aliens  who  have  made  previous  illegal  entries 
into  the  US. 


Overseas  Refugee  Processing 

a.  Background  Each  year  the  President  designates  the  number  of  'normal  flow*  refugees  to  be  admitted.  In  1991,  for 
example,  there  were  l.sl,000  allocations,  3,100  of  which  were  designated  from  Latin  America/Caribbean.  Additional  'emergency 
flow*  refugees  may  be  admitted  where  an  unforeseen  emergency  exists  such  that  admission  is  justified  by  'grave  humanitarian 
concerns  or  is  otherwise  in  the  national  interest.*  (This  is  presumably  the  category  in  which  the  Haitian  migrants  fall). 

Ordinarily,  a  person  within  his  own  country  does  not  meet  the  definition  of  'refugee'.  In  special  circumstances,  however, 
the  President  may  authorize  refugee  processing  when  such  persons  otherwise  qualify  for  refugee  status.  INS  Section 
llOI(a)(42)(B).  This  is  the  case  with  respect  to  refugee  processing  currently  taking  place  at  Port-au-Prince. 
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b.  A  refugee  ai^>liciat  tubmiti  an  applkatioo  and  record  of  medical  examination  with  an  overseas  INS  Officer 

or  at  one  of  a  handful  of  designated  consular  offices,  whidi  dien  conducts  a  hearing.  Each  applicant  must  be  sponsored  by  a 
're^xmsible  person  or  organization*  who  ««  provide  assurances  of  housing  and  employment  8  CFR  207.2(d).  The  alien  must 
Him  not  be  'firmly  resettled*  and  must  obtain  a  waiver  of  any  discretionaty  grounds  for  exclusion.  *Fimify  resettled*  means  an 
offer  of  permanent  residency,  dtizenship  or  similar  status  by  another  nation. 

If  the  applkatioo  is  approved,  the  refugee  (and  aiqr  qxsuse  and  children  not  statutorily  disqualified)  is  conditimially 
admitted  into  the  US  for  one  year.  The  alien  may  then  apply  for  adjustment  of  status  to  permanent  resident  alien.  Denial  of 
waiver  fmn  exdusfon  or  the  denial  of  refugee  status  is  not  appealable. 

Agjfamftocmgnfe  As  previously  noted,  a  person  seeking  aqduffl  is  either  plqfsically  present  within  the  US  or  seeking  admission 
at  a  ui  border  cw  port  of  entry. 

a.  ^Bcfadalile^  vn  “Deportable*  AHenn  An  excludable  alien,  althougfr  physical^  within  the  US,  is  deemed  not  to  have 
made  an  'entry*  or  “an  admission*  into  the  cmmtry.  This  inrlud**  aliens  who  ate  being  detained  or  who  have  been  “paroled* 
(either  permanently  or  tempocarify  pending  determinatioii  of  their  excludability).  A  deportable  alien,  on  the  other  hand,  has 
made  an  entry,*  even  if  illegally.  The  difference  between  thk  admitted  le^  fictioo  is  significant  Par  mote  procedural 
protections  are  afforded  to  an  alien  in  a  deportation  hearing  than  to  one  in  an  exclusionary  hearing  (for  example,  certain 
constitutional  protecticMis). 

b.  Parole  The  Attorney  General  m^  temporarily  parole  aliens  into  the  United  States  *for  emergency  reasons  or  for 
reasems  deemed  strict^  in  the  public  interest*  Parole  does  not  constitute  an  admission  into  the  US  and  confers  no  immipation 
or  refugee  status.  'Parole*  is  a  discretionary  act  granted  to  persons  preliminarily  found  to  be  inadmissible  presenting  neither  a 
security  risk  or  risk  of  absconding.  Under  the  Refugee  Act  of  1980  (amending  the  INA),  the  Attorney  General’s  broad  authonqr 
to  parole  persons  otherwise  qualifying  as  refugees  is  limited  to  where  required  by  'compelling  reasons  in  the  public  interest  with 
respect  to  that  particular  alien.* 

c.  Procem.  Asylum  petitions  are  sent  to  the  Asylum  Officer  (AO)  who  has  jurisdiction  over  the  area  in  which  the 
applicant  lives.  The  AO  conducts  an  asylum  interview  in  *a  nonadversarial  manner.*  The  alien  may  have  legal  counsel  or  a 
representative  present  and  may  present  evidence  and  wimesses.  A  copy  of  the  application  is  then  forwarded  to  the  DOS  Bureau 
of  Human  Rights  and  Humanitarian  Affurs  (BHRHA).  BHRHA  has  45  days  to  comment.  8  CFR  206.11(b).  An  application 
for  asylum  which  has  been  denied  by  the  AO  may  be  reviewed  before  an  Immigration  Judge. 

The  AO’s  decision  must  be  in  writing  and  give  specific  leasmis  for  deniaL  Mandatory  grounds  for  denial  include: 
conviction  of  a  particuiarly  serious  crime,  firm  resettlement,  and  securify  concerns.  The  decision  of  the  AO  is  not  appealable.  If 
asylum  is  denied  and  the  alien  is  a  parolee,  the  alien  may  be  placed  in  exclusionary  proceedings.  If  asylum  is  denied  and  the 
alien  'entered*  the  US,  he  may  be  granted  voluntary  departure  or  deportatioit-ptooeedinga  will  be  commenced.  An  application 
for  aqdwDi  which  has  been  denied  by  the  AO  may  be  reviewed  before  an  Immigmtion  Judge.  Decisions  of  Immigration  Judges 
may  be  appealed  to  the  Board  of  Inimigration  Appeals. 

Withholdina  of  Deportation.  INA  Section  12S3(h)  provides: 

The  Attorney  General  shall  not  deport  or  return  any  alien  to  a  country  if  the  Attorn^  General  determines  that  such 
alien’s  life  or  ffeedom  would  be  threatened  in  such  country  on  account  of  race,  religion,  nationality,  membership  of  a  particular 
social  group,  or  political  opinion.*  This  section  is  based  on  Art.  33  (non-refouiement)  of  the  U.N.  Protocol. 

Withholding  of  deportation  under  Section  1253(h)  is  mandatory  if  the  alien  so  qualifies  (in  contrast  to  the  discretionary 
grant  of  asyluni/tefugee  status).  Withholding  also  differs  from  asylum  in  that  it  is  country  specific  -  it  seeks  to  withhold 
deportation  to  a  particular  country  where  the  applicant’s  'life  or  freedom  would  be  threatened.'  Also,  unlike  a^um,  the  alien  is 
not  eligible  for  permanent  residency  after  one  year.  Grounds  for  disqualification  from  withholding  include  (1)  participation  in  the 
persecution  of  persons  on  account  of  race,  religion,  nationality,  membership  in  a  particular  social  group  or  political  opinion,  (2) 
conviction  of  a  particularly  serious  crime  (e.g.  a  felony),  (3)  commission  of  a  serious  'nonpolitical'  crime  outside  the  U.  $.,  and 
(4)  being  a  security  risk.  Withholding  of  deportation  is  onfy  considered  after  the  alien  has  been  denied  afylum. 

Haitian  Migrant  Processing.  B^use  Haitian  migrants  at  GTMO  are  neither  piprsically  present  within  the  US  nor  seeking 
admission  at  a  US  border  or  port-of-entry,  the  courts  have  held  that  they  are  not  entitled  to  the  provisions  of  US  law  relating  to 
asylum  processing.  In  Haitian  Refugee  Center  v.  Baker  HI.  supra,  the  court  affirmed  that  Haitian  migrants  interdicted  on  the 
high  seas  and  held  at  GTMO  may  not  rely  on  the  provisions  of  the  UN  Protocol  (including  Art  33,  refoulement),  the 
us/Haitian  Interdiction  Treaty,  the  Executive  Order  establishing  Alien  Migrant  Interdiction  Operations  (AMIO),  or  INS  migrant 
processing  guidelines. 

Procedures  in  place  at  GTMO  for  processing  of  Haitian  migrants  involve  the  conduct  of  pre-screening  interviews  to 
determine  whether  a  migrant  has  (or  has  not)  established  a  credible  fear  of  return.  Migrants  with  credible  claims  are  temporarily 
'screened  in*  to  be  further  proces^  for  parole  into  the  US  to  pursue  their  claims  of  asylum.  A  final  determination  is  made  on 
a  migrant’s  'screened  in*  status  after  further  medical  testing  is  completed  by  the  Public  Health  Service.  The  migrants  who  are 
determined  to  be  HTV  positive  are  given  a  second  interview  under  the  *well-founded  fear  of  persecution*  standard. 

'Screened-out*  migrants  are  processed  for  repatriation,  with  certain  exceptions  (where  justified  by  family  unity  concerns  or,  in 
some  cases,  with  respect  to  unaccompanied  minors). 


^avy:  see  SECNAVINST  5710.22,  Procedures  for  Handling  requests  for  Political  Asylum  and  Temporary  Refuge,  7  Oct  72. 
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m.  ENVntONMENEAL  LAW 


Among  dm  mangr  chnllengMi  ne  in  the  United  Sintes  Am^  ftet  today,  none  ia  moie  ondal  than  the  Iwlanring  of  lealimie 
♦‘■‘■‘tt,  dopindfing  rraouicea,  and  the  peeaeivation  of  oar  vital  natual  icaouicea.  We  mart  lemain  tnined  and  leai^  ne 
amat  protect  die  eavironmeat  tod^  a^  in  the  fatase. 

GEN  Gordon  R.  Sullivan,  Anny  Oiief  of  Staff 

This  section  provides  infonnation  on  issues  relating  to  environmental  policy  at  US  bases  overseas.^ 

a.  DOD  has  divided  application  of  environmental  law  into  two  distinct  areas:  current  compliance  and  environmental 
restoration. 

b.  The  restoration  policy  is  undergoing  inidai  staffing.  The  Conference  Report  to  the  FY  91  National  Defense 
Authorization  Act  expresses  the  sense  of  Congress  that  the  US  o^enses  for  environmental  ameiioraticm  during  base 
closures  will  not  exceed  the  amount  of  residual  value  owed  to  the  US  by  the  HN.  Section  2921  of  the  Act  defines 
’residual  valtie*  as  *fiur  market  value*. 

e.  The  overseas  iastalladoa/^uUity  environmental  complumce  poli^  was  recently  published  in  DOD  Dir.  6050.16  (20 
SEP  92). 

1.  Operations  conducted  off  fuilities/installatioos  located  overseas  are  not  covered  by  this  directive. 

Z  It  applies  to  hU  DOD  components  including  unified  and  specified  commands. 

3.  It  ej^lidtly  does  not  apply  to: 

a.  The  operation  of  naval  vessels  or  military  aircraft 

b.  Determination  or  conduct  of  remedial  or  cleanup  actions  necessary  to  correct  environmental  problems 
arising  from  past  DOD  activities. 

d.  6050.16  requires  that  DOD  components  operating  abroad  develop  a  country  specific  ’baseline’  document  The 
baseline  wUl  consist  of  standards  applicable  to  similar  operations  conducted  in  the  US  and  all  US  environmental  laws 
with  extra-territorial  effect 

1.  Once  developed,  the  baseline  will  be  compared  with  existing  host  nation  law.  After  consultation  with  the  US 
Diplomatic  Mission  in  the  host  country,  the  'Executive  Agent*  will  determine  whether  to  apply  baseline 
standards  or  host  nation  standards. 

2.  Disposal  of  hazardous  wastes  in  the  host  country  will  be  limited  to  instances  where: 

a.  Disposal  complies  with  the  baseline  guidance  and  any  applicable  international  agreements;  or, 

b.  DiqMsal  complies  with  the  baseline  guidance  and  host  nation  authorities  have  concurred  with  disposal  in 
their  country. 

e.  Waivers  Grom  applicable  standards  can  be  obtained  Grom  the  Executive  Agent  where  ’compliance  would  seriously 
imiw  operation  adversely  affect  relations  with  the  host  country,  or  require  substantial  expenditure  of  funds  not 
available  for  such  purpose.’  Consultation  with  the  Diplomatic  Mission  must  occur  before  compliance  with  a  host 
nation  standard  is  waived. 

The  following  documentation  represents  the  preliminary  phase  of  a  Deployment  Guide  For  Environmental  compliance 
OCONUS.  Although  targeted  at  Latin  America,  much  of  the  US  law  and  many  of  the  treaties  dted  will  have  universal 
applicability. 


CHECKUSTFOR 

ENVIRONMENTAL  CONSIDERATIONS 


A  -  US  LAW 

_ US  Law;  Master  IJst  &  Summaries 

B  -  ENVIRONMENTAL  TOEATIES 

1.  Treaty  Master  List 

2.  Treaties  cross-referenced  by  country 

3.  _ Summaries 

C  -  COUNTRY  SPECIFIC  INFORMATION 

1.  _ List  of  Countries 

Z  _ Country  summaries 

_ Environmental  concerns 

_ US  Points  of  contact 

_ Host  Nation  points  of  contact 

_ Treaties  cross-referenced  to  Master  List 


APPENDIX 

1.  _ World  Heritage  List 


“The  start  point  for  any  US  military  activity  overseas  is  international  law,  particularly  any  SOFA  in  the  country. 
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.  Endangered  Species  List 


OP  MAJOR 


OCEAN  DUMPING  .  33  USC  1401  THRU  1419 

This  oiiqor  legislation  regulates  the  dumping  of  any  matetial  into  ocean  waters  which  would  adveneijr  affect  human  health, 
welfare,  amenities  or  the  marine  environment  or  its  economic  potentiaL 

DEEPWATER  PORTS-  33  USC  ISOl  INIERNAITONAL  APPUCATION  THROUGH  33  USC  1510 

The  purpoae  of  this  mi^  legislatiott  is  to  regulate  constnictimi,  ownersh^  and  operation  of  deepwater  ports  bqrond  the 
territorial  mnits  of  the  US,  thereby  protectiag  indigenous  marine  iife  and  the  coastal  environment 

FOREIGN  CLAIMS  ACT  -  10  USC  2734 

Ptopejly  loss;  peianwal  hgn^  or  death:  iariilrat  to  noneomhat  aelivitks  at  the  armed  farces;  Coceiga  ooonliaes 

Tins  nuqor  legislation  prescribes  the  «*«»««t«««t«|  procedures  and  amounts  payable  for  claims  arising  out  of  noncombat 
activities  of  the  US  Armed  Forces  outside  the  Uil 

INTERNATIONAL  AGREEMENTS  CLAIMS  /  T  •  10  USC  2734A 

Propel^  lorn;  pemnal  hqery  or  death;  hrideat  b-  noneomhat  activitka  of  armed  forces;  ftxeign  countries  IntematiMial 


This  major  legislation  regulates  piyment  of  claims  by  the  US.  where  such  claims  are  founded  on  an  international  agreement 
applying  to  the  US  Armed  Forces  and  the  civilian  emuponent 

NATIONAL  HKTORIC  PRESERVATION  ACT  •  16  USC  470a  -  2 

This  Act  provides  for  the  nomination,  identification  (through  listing  on  the  National  Register)  and  protection  of  historical 
and  cultural  properties  of  significance.  Specific  procedures  are  established  for  compliance  including  rules  for  consultation  of  the 
World  Heritage  List  or  equivalent  national  register  prior  to  approval  of  any  OCONUS  tmdertaldng. 

THE  OIL  POLLUTION  ACT  OF  1961  -  33  USC  1001-1015 

This  is  an  Act  to  implement  the  provisions  of  the  International  convention  for  the  Prevention  of  the  Pollution  of  the  Sea 
by  Oil,  1954.  S^tedfically  it  implements  the  1969  and  1971  amendment  to  the  International  convention;  but,  this  Act  is  not  in 
effect  at  present  time. 

PRE  COLUMBIAN  MONUMENTS  -  P.L  92-587 

TTnUB  n  -  REGULATION  OP  IMPOICCATION  OP  PRECOLUMBIAN  MONUMENTAL  OR  ARCHRECIURAL 
SCULPTURE  OR  MURALS 

This  Public  Law  prohibits  the  importation  in  'o  the  US  of  pre-Columbian  monumental  or  architectural  sculptures  or  murals 
which  are  the  product  of  pre-Columbian  Indian  culture  of  Mexico,  central  America,  South  America,  or  the  Caribbean  Islands 
without  a  certificate  from  the  country  of  origin  certifying  that  the  exportation  was  not  in  violation  of  law. 

ANTARCTIC  PROTECTION  -  16  USC  2461 

This  major  legislation  prohibits  prospecting,  exploration,  and  development  of  Antarctic  mineral  resources  by  persons  under 
the  jurisdiction  of  the  US. 

ENDANGERED  SPECIES  ACT  OF  1973  -  16  USC  1531 

The  purpose  of  this  Act  is  to  determine  fish,  wildlife,  and  plant  species  which  might  be  threatened  or  endangered;  and  to 
specify  get^taphically  the  ’critical  habitat*  of  such  species. 

MARINE  SANCTUARIES  ACT  (72),  as  amended  -  16  USC  1431-1435  IMPLEMENIED  THRU  33  USC  1419 

This  major  Federal  legislation  sets  out  the  procedures  for  designation  of  marine  sanctuaries  and  the  enforcement  procedures 
for  their  protection.  It  also  addresses  the  circumstance  where  this  legislation  applies  to  noii-citizens  of  the  US. 

MARINE  MAMMAL  PROTECnON-  16  USC  1361  &  1378 

This  major  legislation  establishes  a  moratorium  on  the  taking  and  importation  of  marine  mammals  and  marine  mammal 
products,  during  which  time  no  permit  may  be  issued  for  the  taking  of  any  marine  mammals  nor  may  marine  mammal  products 
be  imported  into  the  US  without  a  permit. 

FOREIGN  ASSISTANCE  -  22  USC  2151p,  ENVIRONMENTAL  AND  NATURAL  RESOURCES 

This  subsection  of  the  Foreign  Assistance  Legislation  requires  environmental  accounting  procedures  for  projects  that  fall 
under  the  Act  and  significantly  affect  the  global  commons  or  environment  of  any  foreign  country. 

RESOURCE  CONSERVATION  AND  RECOVERY  ACT  (RCRA)  -  42  USC  6938 

This  subsection  of  the  Resource  Conservation  and  Recovery  Act  prohibits  the  export  of  hazardous  waste  without  the 
consent  of  the  receiving  country  and  notification  to  the  appropriate  US  authorities. 

ACT  TO  PREVENT  POLLUTION  FROM  SHIPS,  33  USC  1901 

This  Act  provides  the  enabling  legislation  which  implements  the  protocol  of  1978  relating  to,  the  International  Conv.  for  the 
Prevention  of  Pollution  From  Ships,  1973.  The  p  otocol  is  specifically  designed  to  decrease  the  potential  for  accidental  oil  spills 
and  eliminate  operational  oil  discharges  from  ships  at  sea  and  in  coastal  waters.  It  contains  many  new  requirements  concerning 
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the  conttnictioa,  opentioii,  inspectioii,  aad  oettification  of  new  and  existing  ships.  Specifically,  it  requires  the  installation 

of  oil-water  separating  equipment  and  oil  content  monitors  in  nearly  all  ships  and  prohibits  the  discharge  of  oil  at  sea. 


EXECUTIVE  ORDERS  fEO^  AND  POD  DERECnVES 

EO  12114  •  ENVIRONMEbrrAL  EFFECTS  ABROAD  OP  MAJOR  FEDERAL  ACTIONS 

This  Executive  order  establishes  the  requirement  for  every  Pbderal  agmiqr  to  establish  procedures  to  account  for  the 
environmental  ^ects  of  'major  Federal  actions  significantly  affecting  the  environment*  outside  the  geographical  borders  of  the 
US,  its  territories  and  possessions.  Actions  (i)  major  Federal  actions  significantly  affecting  the  envirmiment  of  the 

global  oommoos;  (2)  major  Federal  actions  significantly  affecting  the  environment  of  a  foreign  nation  not  participating  with  the 
US  and  not  otherwise  involved  in  the  action;  (3)  major  Federal  actums  significantly  affecting  the  environment  of  a  foreign  nation 
which  provides  to  that  nation  a  product  that  is  prohibited  or  strictly  regulated  in  the  US;  (4)  major  Fbderal  actkms  outride  the 
US,  its  territories  and  possessions  which  significant^  afliect  natural  or  ecological  resources  of  global  importance. 

DOD  DIRECnVE  6050.7  -  ENVIRONMENTAL  EFFECTS  ABROAD  OP  MAJOR  DOD  ACTIONS 

This  directive  is  the  DOD’s  implementing  guidance  for  EO  12114.  It  requires  environmental  considerations  for  the  same 
categories  of  actkms  set  out  in  12114  and  further  stresses  the  need  to  respect  the  sovereignqr  of  other  nations.  The  DOD 
Directive  also  requires  coordination  with  the  Department  of  State  on  fonn.J  communications  with  foreign  governments. 

DOD  Directive  6050.16  -  DOD  POLICY  FOR  ESTABLISHING  AND  IMi  CEMENTING  ENVIRONMENTAL  STANDARDS 
AT  OVERSEAS  INSTALLATIONS 

See  the  discussion  in  the  text  to  Part  IB. 

DOD  DIRECTIVE  4210.15  -  HAZARDOUS  MATERIAL  POLLUTION  PREVENTION 

This  directive  establishes  policy,  assigns  responsibility  and  prescribes  procedures  for  hazardous  material  pollution  prevention. 
It  requires  Secretaries  of  Military  Departments  and  Heads  of  Defense  Agencies  to  develop  and  revise  Hazardous  Material 
Pollution  Prevention  Plans. 


ARMY  REGULATIONS 

AR  27-20  CHAPTER  10  -  CLAIMS  COGNIZABLE  UNDER  THE  FOREIGN  CLAIMS  ACT  (FCA) 

(a)  This  chapter  implements  the  FCA  and  authorizes  the  administrative  settlement  of  claims  of  inhabitants  of  a  foreign 
country,  or  a  foreign  country  or  a  political  subdivision  thereof;  against  the  United  States;  for  personal  injury,  or  death  or 
properqr  damages  caused  outride  the  US,  its  territories,  comnonwealths,  or  fossessioiis;  by  military  pers^el  or  cMlian 
employees  of  the  DA;  or  claims  which  arise  incident  to  noncombat  activities  of  the  Ar^. 

(b)  rmulting  from  the  activities,  or  caused  by  persoimel  of  another  militacy  department,  service,  or  i^nqr  of  the 
US  may  also  be  settled  by  Army  foreign  claims  commisrions  when  authorize*!  by  this  chapter. 

(c)  Claims  arisiiig  from  acts  or  omissions  of  employees  nonappro,riated  fond  activities  may  also  be  settled  by  Army 
foreign  claims  commissions  pursuant  to  this  chapter,  otherwise  applicable,  but  are  payable  from  nonappropriated  funds  (chap.  12). 

AR  200-1  ENVIRONMENTAL  PROTECnON  AND  ENHANCEMH^  (Para.  1-24  and  1-40) 

This  Army  regulation  sets  out  standards  and  procedures  far  environmental  protection  by  CDRs  outride  the  US  (OCONUS). 
It  regulates  compliance  with  environmental  standards  set  out  in  HN  lanv  or  .‘Itatus  of  Forces  Agreements  (SOFA)  and  supplies 
regulatory  standards  for  OCONUS  CDRs  at  locations  triiere  there  is  an  absence  of  HN  law  or  SOFA  requirements. 

AR  200-2  (Subpart  HAG)-  EFFECTS  OF  ARMY  ACnOhS  ABROAD 

AR  200-2,  Appendix  6,  requires  that  proposed  actions  affecting  'global  commons*  be  subject  to  a  documented  decision 
making  process.  'Global  commons*  are  areas  outside  the  jurisdiction  of  any  nation,  including  such  areas  as  the  oceans  and  An¬ 
tarctica.  AR  200-2,  Glossary 

AR-200-2,  Appendix  H  requires  that  proposed  actions  significantly  harming  the  environment  of  a  foreign  nation  or  a 
protected  'global  resource*  also  be  subject  to  a  documented  decision  malting  process. 

AR  420-40  mSrrORIC  PRESERVATION 

This  regulation  prescribes  management  responsibilities  and  standards  for  the  treatment  of  historic  properties,  including 
buildings,  structures,  objects,  districts,  sites,  archaeological  materials,  and  landmarks,  on  land  controlled  or  used  by  the  Army. 

Outside  the  US,  Department  of  Army  activities  will  comply  with:  (1)  historic  preservation  requirement  of  the  HN;  (2) 
International  and  Status  of  Forces  Agreements;  (3)  requirements  for  protections  of  properties  on  the  World  Heritage  List. 

NAVY  REGULATIONS* 

NAVY  OPNAVINIST  5090.1  -  NAVY  PROGRAM  FOR  THE  PROTECTION  OF  THE  ENVIRONMENT  AND 
CONSERVATION  OF  NATURAL  RESOURCES 

This  Navy  regulation  conteins  guidance  to  deployed  CDRs  concerning  the  management  of  hazardous  materials,  the  disposal 
of  hazardous  waste,  and  ocean  dumping.  It  also  contains  the  Navy’s  implementing  guidance  for  Executive  order  12114  and  DOD 
Directive  6QS0.7,  setting  out  the  situations  that  require  environmental  review  for  OCONUS  actions. 


«Se  e  Chapter  37  (Overseas  Environmental  Compliance),  NAVJUSTSCOx^  Envir.  Law  Deskbook  (Rev.10/91);  Sec.  1006  (Foreign 


Environmental  Law),  JAGINST  5800.7C,  JAGMAN,  3  OCt  90;  Art.  0939,  US  Navy  Reg,  1990. 
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MARINE  REGULATION^ 

MARINE  MCO  PS090^  -  ENVIRONMENTAL  Compliance  AND  PROTECnON  MANUAL 

This  codification  of  the  Marine  Coips  policies  instructs  the  deploy  CDR  to  adhere  to  SOFA  guidance  and  HN  taws  that 
establish  and  inqdement  HN  pollution  standards. 


AIR  FORCE  REGULATIONS 

AF  REG  19-3  •  ENVIRONMENTAL  IMPACT  ANALYSIS  PROCESS  (EIAP)  OVERSEAS 

This  regulation  is  the  Air  Foree’s  implementiag  guidance  for  Executive  Order  12114  and  DOD  Directive  6050.7.  It  sets  out 
seivice  activite  fiiat  require  environmental  documentatioo  and  the  ^pe  of  documentation  required. 


1  Jgr  OF  aONIPICANT  BNVmONMHNTAL  INTERNATIONAL  AfiMTOIRNTS 

1.  Conv.  (rf  Nature  Protection  &  Wildlife  Preservation  in  W.  Hemiqthere 

2.  Conv.  For  EstabHshment  of  an  Inter-American  Tropical  TUna  Commisrion 

3.  PI  Plant  Protection  Convention 

4.  n  Conv.  [To]  Prevent  Pollution  of  Sea  by  Oil  (amended  11  Apr  1962  &  21  Oct  1969) 

5.  Conv.  cm  the  Continental  9ielf 

6.  Conv.  of  Hshing  ft  Conservation  of  the  Living  Resources  of  the  High  Seas 

7.  Conv.  on  the  High  Seas 

8.  The  Antarctic  Treaqr 

9.  Vienna  conv.  on  civil  liability  for  nuclear  damage 

10.  Treaty  Banning  Nuclear  Tests  in  Atmosphere/Space  ft  Under  Water 

11.  n  oW.  For  the  Conservation  of  Atlantic  Tunas 

12.  1*1  Conv.  on  Gvil  Liability  for  Oil  Pollution  Damage  (asamended) 

13.  n  Conv;  Interventi<m  on  the  High  Seas  in  Cases  of  Oil  Pollution  Casualties 

14.  Protocol  relating  to  intervention  on  the  high  seas  in  cases  of  marine  pollution  by  substances  other  than  oil  (as  amend) 

15.  Conv.  on  Wetlands  of  PI  Importance  EspMially  as  Waterfowl  Habitat 

16.  Treaty  [prohibitingl  emplacement  of  nuclear  weapons  [ft  others  of  mass  destruction]  on  the  sea-bed/ocean  floor  ft  in  subsoil 
thereof 

17.  Conv.  for  the  conservation  of  Antarctic  Seals 

18.  Conv.  concerning  protection  of  world  cultural  ft  natural  heritage 

19.  Conv.  [preventintj  pollution  by  dumping  at  wastes  ft  other  matter  (amended) 

20.  Conv.  of  PI  trade  in  endangered  species  of  wild  fiiuna  ft  flora 

21.  PI  conv.  for  the  prevention  of  pollution  fircMn  ships,  1973 

22.  Protocol  of  1978:  PI  coitv.  for  the  prevention  of  pollution  from  ships,  1973 

23.  Conv.  [for]  the  archaeological,  historical,  ft  artistic  heritage  of  the  Amerii^  nations  (Conv.  of  San  Salvador) 

24.  Conv.  [prohibiting]  military  or  other  hostile  use  of  environmental  modification  techniques 

25.  Treaty  for  Amazonian  co-operation 

26.  Ccmv.  for  the  conservation  ft  management  of  the  vicuna 

27.  Conv.  on  conservation  of  Antarctic  marine  living  resources 

28.  UN  Conv.  on  the  Law  of  the  Sea 

29.  Conv.  [to  protect  ft  develop]  marine  environment  of  wider  Caribbean  region 

30.  Protocol:  co-operation  in  combating  oil  spills  in  the  wider  Caribbean  region 

31.  PI  trcqncal  timber  agreement 

32.  Vienna  Conv.  for  the  protection  of  the  ozone  htyer 

33.  Montreal  protocol  on  substances  that  deplete  the  ozone  layer* 

34.  Conv.  on  early  notification  of  a  nuclear  accident 

35.  Conv.  on  ass’t  in  nuclear  accident  or  radiological  emergency 

36.  Conv.  on  the  teg.  of  Antarctic  mineral  resource  activities 

37.  Protocol  for  the  conservation  ft  management  of  protected  marine  ft  coastal  areas  of  the  S.  East  Pacific 

38.  Protocol:  protect  the  S.  East  Pacific  against  radioactive  contamination 

39.  Protocol:  protected  areas  ft  wildlife  to  the  Conv.  for  the  protection  ft  development  of  the  marine  environment  of  the  wider 
Caribbean  te^on 

40.  Supp.  Protocol  to  agreement  on  region  co-operation  in  combating  pollution  of  the  S.  East  Pacific  by  oil  ft  other  substances  in 
case  of  emergency 

41.  Basel  Conv;  control  [i’l]  movement  ft  disposal  of  hazardous  wastes 

42.  PI  Conv.  on  salvage 

43.  Protocol:  protect  the  S.  East  Pacific  against  pollution  from  land 

44.  Agreement  on  regional  co-operation  in  combating  pollution  of  the  S.  East  Pacific  by  oil  &  other  substances  in  cases  of 
emergency 

45.  Conv.:  Protect  the  marine  environment  ft  coastal  area  of  the  S.  East  Pacific 


IV.  EXEROSB  UNIQUE  LEGAL  ISSUES:  FUNDING 

As  a  result  of  their  nature,  combined  training  exercises  afford  the  US  an  excellent  opportunity  to  demonstrate  tangible  US 
support  for  host  countries  ft  provide  invaluable  readiness  training  to  US  fortxs.  Moreover,  combined  exercises  also  serve  as  an 


See  MCO  P5090.2,  Envir.  Compliance  and  Protection  Manual,  26  Sep  91. 
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otoeUent  medunism  by  which  the  US  may  assist  countries  in  addressing  a  number  of  the  social  &  economic  conditions  which 
make  them  vulnerable  to  low  intensity  conflict  It  must  be  emphasized,  however,  that  the  combined  training  exercise  cannot  be 
used  for  the  purpose  of  circumventing  existing  US  statutory  requirements.  Wflth  this  in  mind,  the  JA  must  be  aware  of  three 
tpedBc  aspcett  combined  exercises  that  hsiw  consistently  given  rise  to  exercise  unique  legal  issues. 

Iheicim  Beiatad  Cnamnictioa  (ERQ 


Bb#m»  aocte  AelMka  m  UOJCON. 

In  developing  an  eseidse  plan  for  concept  approval  by  JCS  and  subsequent  assignment  of  exercise  tasks  to  service 
components,  mqr  theater  operators  and  platmers  'build  into*  the  exercise  certain  construction  projects  vdiich  may  later  prove  to 
be  of  militaty  or  economic  benefit  to  the  HN?  A  1964  dedsioa  issued  by  the  US  Comptroller  General  (63  Co^  GetL  422 
(1964)  and,  in  partieular,  a  foilow-on  1986  Comptroller  General  decision  (1966  Comp.  G^  Decision)  set  forth  the  foUowing 
guidanoe  concerning  construction  activities  undertaken  in  conjunctiott  with  overseas  training  exercises. 

1.  DOD  nuqr  utilize  operation  &  maintenance  (OAM)  appropriations  (exercise  funds)  to  finance  construction  activities  undertaken 
in  support  of  joint  combined  exercises  only  if  such  activities  fall  within  the  specific  statutory  authority  of  10  USC  28QS(c)  (minor 
constructkm  projects  under  $200,000).  (Note  that  under  10  USC  2233a(b),  this  dollar  limitation  is  $100,000  for  construction 
projects  undertaken  by  Army  Rmerve  and  National  Guard  units.) 

2.  Ekerdse-related  construction  nay  not  be  deemed  and  funded  as  operationai  expenses  chargeable  to  O&M  exercise  funds  (as 
opposed  to  minor  construction  under  10  USC  2805  (c)),  unless  such  construction  consists  of  'minor  structures  clearly  of  a 
temporary  nature.*  (Fbr  a  discussion  of  'temporary  construction,*  see  AR  350-28,  Dec.  15,  1983;  this  is  an  extreme^  limited 
exception  &  rarely,  if  ever,  applicable  to  the  type  of  construction  activities  under  discussion  )  of  importance  is  the  ^  that  these 
funtfing  principles  app^r  not  o^  to  *vertical  structures,*  but  to  other  ^pes  of  construction  as  well,  to  include  toads  and  airstrips. 


'Sonpe*  at  the  CmistiucUon  Peqiect 

Note  that  a  military  construction  project  indudes  all  military  construction  work  necessary  to  produce  a  'complete  and 
usable*  fadlily  or  a  'complete  and  usable*  improvement  to  an  alreadjr  existing  fadliqr  (10  USC  2801).  This  requirement  is 
designed  to  elimirute  the  possibiliQr  of  *prajeet  splitting.*  (See  AR  415-35,  I^or  Construction,  Emergency  Construction,  & 
Replacement  of  Facilities  Damaged  or  Destroyed,  15  Oct  1983).  For  a  detailed  discussion  of  this  concept  see  the  1986  Comp. 
G^  decision,  pp.  11-13. 

10  USC  2805  Aaeaded. 

In  responding  directly  to  funding  and  construction  cost  issues  which  arose  in  conjunction  with  the  1986  Comp.  Gen.  guidance 
teganUng  exercise-related  construction  activities.  Congress  amended  10  USC  $2805  and  issued  spedfle  instructions  concemmg  the 
costing  procedures  to  be  used  in  determining  the  totai  cost  associated  with  exercise  construction  projects.  The  principal  elements 
of  this  legislation  are: 

1.  Each  Service  Secretary  may  use  up  to  $5,000,000  each  fiscal  year  for  exercise-related  unspecified  minor  military  construction 
I^ects  undertaken  in  conjunction  with  JCS  coordinated  or  directed  exercises  occurring  outside  the  US.  Note  this  funding  is 
limited  to  JCS  coordinated  or  directed  exercises. 

2.  A  Service  Secretary  retains  the  10  USC  28QS(c)  authority  to  use  up  to  $200,000  of  O&M  funds  for  each  unspecified  military 
construction  project  undertaken  during  an  overseas  exercise,  if  such  an  exercise  is  not  JCS  coordinated  or  directed.  That  is, 
the  10  USC  28(^c)  minor  MILCON  exception  may  be  used  to  defray  construction  project  costs  associated  with  single  service 
(Army  only)  deployments  for  training  (D^s). 

Congress  has  also  mandated  that  all  services  must  follow  the  guidelines  set  forth  in  the  Conference  Report  accompanying 
the  Continuing  Appn^riations  Act  for  fiscal  year  1987  with  req^ect  to  the  manner  in  which  costs  of  construction  projects 
undertaken  in  support  of  overseas  military  training  exercises  should  be  determined.  These  guidelines  apply  to  both  JCS 
coordiiuted  or  directed  and  uni-service  exercises  and  are  as  follow;  For  the  purpose  of  determining  the  costs  of  projects 
constructed  in  support  of  militaty  training  exercises,  the  following  shall  not  be  included: 

1.  Transportation  costs  of  materials,  supplies  and  Govemment-fumished  equipment; 

2.  Travel  and  per  diem  costs  applicable  to  troop  labor,  costs  of  material,  supplies,  services  and  fuel  furnished  by  sources 
outside  of  DOD  on  a  non-reimbursable  basis.  These  costs  shall  be  reported  to  the  extent  that  such  costs  exceed  $50,000  per 
project.  The  costs  of  supplies  or  services  furnished  on  a  non-reimbursable  basis  should  be  estimated  on  a  fair  market  value 
basis. 


For  the  purpose  of  determining  costs  attributable  to  such  construction  projects,  the  following  costs  shall  be  included: 

1.  Costs  of  all  nuterials,  supplies  and  services  applicable  to  the  project,  including  those  furnished  on  a  non-reimbursable  basis  by 
other  militaty  departments  and  Defense  agencies; 

2.  Labor  costs,  except  for  US  military  labor, 

3.  Overhead  or  support  costs,  which  can  be  identified  as  representing  additional  costs  which  would  not  have  been  incurred  were 
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it  not  to  the  project,  except  to  planning  and  design  costs;  4.  DOD  funded  costs  applicable  to  the  c^ratioo  of 
GovTOunent-fiiniished  equi^ent,  including  fuel  and  direct  maintenance  costs. 

Post  estiniates  of  non-DOD  funded  items  should  be  tnduded  in  the  estimate  of  the  project  costs,  but  are  not  to  be  derived 
from  the  fun  HR.  Ri^  No.  99-lOQS,  99th  Cong,,  2d  Srss.  737  (1986)  (Conference  Report  accompanying  HJ.  Res.  738). 

Congress  has  also  reaffirmed  the  previously  noted  Comp.  Gen.  determination  that  structures  of  a  minor  and  temporary 
nature  (e.|^  base  canq>  facilities  such  as  tent  plattoms,  field  latrines,  range  targets  and  installed  relocatable  structures), 
conqiletefy  removed  at  the  terminatioo  of  an  exercise  may  be  funded  thrmigh  0AM  exercise  accounts.  A  detailed  eiqtlanation  of 
the  statutoty  basis  and  cost  accounting  procedures  to  ERC  is  set  forth  in  the  attached  HQDA/Engineer  message. 

Construction  projects  undertaken  within  the  context  of  an  exercise  may  often  be  sensitive  and  relative^  complex  issues. 
Judge  advocates  advising  CDRs  on  such  matters  should  effect  carefiil  coordination  of  proposed  projects  through  established 
cfasnncis. 


Training  Activities 

Ostensibly,  a  combined  training  exercise  would  appear  to  be  a  ccnvenient  vehicle  by  which  badly  needed  military  training 
might  be  provided  to  HN  military  perscmneL  The  training,  it  would  stem,  could  be  furnished  quickly,  unencumbered  1^  the 
bureaucratic  delays  and  reimbursement  of  the  securiqr  assistance  A  attyt  transto  programs.  Sud  is  not  the  case. 

The  Comptroller  General  has  recognired  that  some  degree  of  'familiarization  and  safety*  instruction  is  necessary  prior  to 
the  conduct  of  combined  training  activities  in  order  to  ensure  interoperability.  However,  the  1986  Comp.  Gen.  Decision  states 
that,  when  familiarization  A  safeqr  instruction  provided  prior  to  combined  exercises  or  incidental  instruction  provided  during  an 
exercise  rise  to  a  level  of  formal  training  ctmiparable  to  that  normally  provided  by  securiQr  assistance  projects,  these  activities  fall 
within  the  scope  of  security  assistance  A  must  be  funded  as  such  (1986  Comp.  G^  Decision,  pp.  20-21). 

An  issue  often  associated  with  the  appropriateness  of  training  provided  during  a  combined  exercise  is  the  extent  of  such 
training  in  which  Special  Forces  (SF)  personnel  might  engage.  The  argument  often  put  forward  in  connection  with  these 
personnel  is  that,  as  an  integral  part  of  the  SF  mission  is  to  train  indigenous  forces,  SF  training  of  such  forces  is  undertaken 
simply  to  meet  ^  training  requirements. 

The  Comptroller  General  has  recognized  the  necessity  to  distinguish  between  security  assistance  training  and  ‘minor 
instruction  provided  incidental  to  other  DOD  operational  i^uirements,’  Le.,  instruction  not  conducted  to  the  purpose  of 
providing  assistance  to  foreign  governments,  but  designed  to  fulfill  SF  training  requirements.  While  the  1986  (tonp.  Gen. 
Decision  recognizes  that  there  are  a  number  of  distinctions  in  both  scope  and  purpose  between  these  forms  of  training,  it 
emphasizes,  nevertheless,  that  DOD  must  ensure  that  SF  training  activities  are  not  utilized  as  a  means  of  providing  security 
assistance  to  HN  forces.  (1986  Comp.  Gen.  Dectrion,  pp.  20-27.) 

JAs  responsible  for  providing  advice  to  Army  personnel,  to  include  SF  personnel,  participating  in  combined  exercises  must 
be  aware  that  training  activities  undertaken  during  the  exercise  may  not  constitute  the  provision  of  security  assistance  training  for 
which  the  US  must  be  reimbursed. 


Humanitarian  and  Civic  Asostance  Activities 

DOD  is  engaged  in  an  expanding  role  of  providing  humanitarian  and  dvic  assistance  (HCA)  to  countries  within  the  context 
of  combined  exercises.  Given  the  nature  of  the  activities  involved  A  the  environment  in  which  these  activities  are  taken,  HCA 
prefects  uniquely  lend  themselves  to  the  skills  of  specialty  trained  US  military  personnel.  Working  in  coordination  with  local  US 
diplomatic  representatives  and  in  conjunction  with  HN  armed  forces  A  government  agencies,  DOD  personnel,  while  addressing 
destabilizing  social  A  economic  conditions  within  a  country,  ultimately  serve  to  enhance  both  US  A  regional  security  interests. 

JAs  must  be  aware,  however,  that  HCA  is  generally  recognized  as  a  form  of  foreign  assistance  and,  as  such,  programmed, 
administered,  and  funded  by  the  Department  of  State  (Agency  for  International  Development  (AID)).  Given  this  fact,  DOD 
traditionally  has  possessed  limited  authority  to  engage  in  HCA. 

In  certain  cases,  DOD  resources  may  be  utilized  to  provide  assistance  through  written  agreements  with  AID  under  the 
authority  of  the  Economy  Act,  31  USC  1S3S.  This  legislation  requires,  however,  that,  if  DOD  undertakes  assistance  projects 
under  agreement  with  AID,  full  reimbursement  be  made  for  costs  ’attributable’  to  DOD  services  performed. 

Apart  from  the  authority  of  the  Economy  Act,  DOD  may  also  engage  in  civic  action  activities  on  a  limited  basis  through 
security  assistance  programs.  Under  502,  Part  n  of  the  Foreign  Assistance  Act,  defense  articles  and  services  may  be  provided  to 
a  foreign  country  for,  among  other  purposes; 

...assisting  foreign  military  forces  in  less  developed  friendly  countries  (or  the  voluntary  efforts  of  personnel  of  the  Armed  Forces 
of  the  US  in  such  countries)  to  construct  public  works  and  to  enpge  in  other  activities  helpful  to  the  economic  and  social 
development  of  such  friendly  countries.  It  is  the  sense  of  the  Congress  that  such  foreign  military  forces  should  not  be 
maintained  or  established  solely  for  civic  action  activities  and  that  such  civic  action  activities  not  significantly  detract  from  the 
capability  of  the  military  forces  to  perform  their  military  missions  and  be  coordinated  with  and  form  part  of  the  total  economic 
and  social  development  effort. 

In  addition  to  the  above  authority,  which  has  always  proven  to  bt  of  minimal  value,  DOD  received  specific  statutoiy 
authority  to  engage  in  HCA  during  authorized  overseas  operat'ons  in  1986.  As  a  precursor  to  this  10  USC  authority,  which  will 
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later  be  wmmiiwid  in  detail,  section  8103  of  the  FY  8S  DOD  ^>piopiiations  Act  (the  Stevens  Amendment)  had  authorized  DOD 
to  ei^ate  in  HCA  incident  to  authorized  operations  &  to  fund  costs  with  such  assistance  through  O&M  funds. 

Consistent  with  the  legislative  history  accompanying  this  amendment,  JCS  limited  the  provision  of  this  form  of  assistance  to  HCA 
activities  conducted  incidental  to  JCS  direct^  or  coordinated  exercises.  This  ‘Stevens  authori^  was  extended  under  section  8072 
of  the  1986  Continuing  Appropriations  Resolution  A  sec  9062  of  the  1987  DOD  Appropriations  Act 

Given  the  difficulty  sssoristed  with  attempting  to  define  and  establish  the  parameters  of  ‘incidental*  in  the  Stevens  HCA 
and  the  requirement  that  the  provision  appear  in  every  DOD  Appropriations  Act,  DOD  sought  and  received  specific  and 
permanent  10  USC  authority  to  engsge  in  humanitarian  assistance  and  civic  action  during  the  course  of  authorized  military 
operations  overseas  (10  USC  Chapter  20,  sec  401).  Several  provisions  are  of  particulm  importance  to  JAs. 

Sec.  401(b)  mandates  that  HCA  may  not  be  provided  to  a  foreign  country  the  Secretary  of  State  specifically 
approves  the  provision  of  such  assistance.  Note  should  be  taken  that  this  approval  authority  has  been  delegated  to  State 
representatives  at  the  embassy  level  and  is  generally  effected  in  coordination  with  a  representative  of  the  responsible  Unified 
conunand. 

Sec.  401(e)  defines  HCA  for  the  purpose  of  this  legislation.  A  term  of  art  set  forth  in  this  section  is  ‘rudimentary.* 
What  is  meant  by  ‘rudimentary*  surface  transportatkm  systems  A  ‘rudimentary*  construction  and  repair  of  public  facilities?  The 
interpretation  of  this  term  tty  a  command  providing  HCA  under  the  authority  of  10  USC  is  an  >ssue  meriting  close  JA  scrutiity 
and  careful  coordination  through  the  chain  of  command. 

Sec.  401(cXl)  deals  with  the  payment  of  expenses  incurred  by  a  command  as  a  direct  rcsui'  of  the  provision  of  HCA. 

Note  that  sec  401(c)(1)  directs  that  such  erqienses  will  be  paid  ftom  funds  (O&M  funds)  specificalty  appropriated  for  this 
purpose. 

Sec  401(cX2)  was  added  to  the  originally  proposed  legislation  by  Congress.  It  merits  dose  examination.  Recall  that  the 
p**tp<*e  of  DOD’s  seeking  permanent  statutory  authority  to  engage  in  HCA  activities  was  the  elimination  of  the  interpretative 
difficulties  associated  with  the  ‘inddental*  HCA  authority  of  the  Stevens  Amendment  Sec  401(c)(2)  provides,  nevertheless,  that 
DOp  mqr  now  incur  ‘minimal*  oqrenditures  for  HCA  activities  and  definqr  these  costs  with  O&M  funds  other  thun  those 
spedfically  appropriated  pursuant  to  sec  401(c)(1).  Is  this  authority  to  incur  ‘minimal‘HCA  expenditures  simply  a  return  to  the 
‘inddental*  standard,  with  all  of  the  interpretative  difficulties  »tisnriatfld  with  this  concept?  No. 

Congress,  in  passing  the  10  USC  HCA  legislation,  provided  specific  guidance,  in  the  accompattying  Conference  Committee 
Report,  of  what  it  viewed  ‘minimal*  expenditures  for  ‘diminimus*  HCA  activities  to  be  The  language  of  the  Report  follows: 

The  confe^  .  .  .  exemp^  •diminimtu*  activities  from  this  section,  [sec  4Q3(a)].  The  ctn  ferees  did  not  put  a  specific 
dollar  ceiling  on  the  definition  of  ‘diminimus*  but  wish  to  make  dear  they  had  in  mind  activities  that  have  been  com¬ 
mon-place  oa  foreign  exercises  for  decades.  These  would  indude  a  uruf  doctor's  examination  of  villagers  for  a  few  hours, 
with  the  administration  of  sever^  shots  &  the  issuance  of  some  roedidnes-but  would  not  include  the  dispatch  of  a  medical 
team  for  mass  inoculations.  ‘Diminimus*  would  also  indude  the  opening  of  an  access  road  Juough  trees  &  underbrush  for 
several  hundred  yards-but  would  not  indude  the  asphalting  of  aity  roadwity. 

Qearly,  then,  the  ‘diminimus*  HCA  activities  for  which  sec.  401(c)(2)  ‘minimal*  expenditure,  may  be  made  are  very  limited 
in  nature,  a  fact  of  which  JAs  must  be  aware.  DA/Engineer  guidance  concerning  HCA  construction  &  cost  accounting 
procedures  is  attached. 


pie  provision  of  HCA  to  a  HN  in  the  context  of  a  combined  training  exerdse  is  a  legitimaie  DOD  activity  and  an 
exceptionalty  effective  use  of  DOD  perroimel  &  equipment,  particularly  in  a  potential  low  intensity  conflict  environment.  The 
role  of  the  JA  is  to  ensure  that  HCA  is  provided  in  a  manner  fully  consistent  with  the  applicable  law. 

Baerdse-%iedfic  Legislation 

JAs  should  be  aware  of  the  existence  of  legislation  specificalty  related  to  the  ability  of  developing  countries  to  participate  in 
combined  training  exercises.  This  legislation  is  referenced  below. 

1.  Authority  to  Pay  Certain  Expenses  of  Developing  Countries  in  Combined  Exercises.  DOD  provides  policy  direction  & 
oversight  responsibility  for  this  program. 

2.  Authority  to  Pay  Certain  Expenses  of  Defense  Personnel  of  Foreign  Countries. 
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V.  GIITS 


To  detennine  whether  the  acceptance  of  a  gift  is  appropriate,  S  CF.R.  263S,  Subpait  B  requires  a  4  step  analysis: 

1.  b  it  a  gift,  or  1  of  9  OBtakas  (Sec.  2fi3SJ03(b))? 

If  not  a  gift,  item  mqr  be  accepted.  Items  of  little  intrinsic  value  intended  solely  for  presentation,  or  benefits 
available  to  all  military  personnel  in  an  area  are  *non-gifls.* 

2.  ir  it  is  a  gift,  tbea  decide  whether  it  is  praUemBtkri  beeanK  it  is  eiUiec 

a)  Cram  a  pwrliiiilrd  aoone  (Sec.  2^.2Q3(d))  [someone  seeking  business],  or 

b)  gi*ea  bccaaae  at  recipiealb  official  pnait^ 

3.  g  it  k  a  pwhaiited  gjit,  tliea  dcteimiae  whether  it  blla  wMiiB  1  of  12  oieqitioBa. 

-  $20  or  less,  but  cannot  exceed  $S0  in  a  calendar  year  from  one  source 

•  A  gift,  not  from  a  prohibited  source,  to  a  group  (but  doesn’t  finer  those  of  higher  rank) 

-  Arrards  fbr  meritorious  public  service  or  achievement  if  pursuant  to  an  established  program  of  recognition,  other 
than  awards  or  decorations  Grom  a  foreign  govenunent 

-  Social  invitatitms  from  other  than  prohibited  sources,  but  based  on  employee’s  official  position,  if  no  fee  is  charged 
to  atqnne  attending. 

4.  ff  it  k  a  proligwlwl  gift  to  which  no  fxrrrprtnp  appBea,  h  most  be  dsywed  o£  p^  tor  it;  retnra  it  (at  Govemmeat 
oqpeaae);  if  perishable,  m^  give  it  to  charig,  share  and  consome  it,  or  destroy  it.  (Sec.  2635.202(0)) 

ff  it  k  a  pcohiwted  gift,  bat  aa  eitieplion  ^piies,  still  can’t  accept  it  if  it  was  in  enrhange  for  inflnmiT,  was  solicited 
or  coerced,  or  if  it  appears  someone  k  asmg  pnbfie  for  private  gpin.  (Sec.  263S.2Q20(c)). 

g  a  gift  is  fiom  a  competing  contractor  to  a  procurement  official  fSee  41  U.S.C  423),  ana^Fsis  must  comport  with  FAR  3.104- 
4(0. 


Above  analysk  applies  whether  the  donor  is  from  the  US  or  local  deployment  area.  It  does  not  apply  if  it  is  from  a  foreign 
govemment  (agent  or  representative).  (See,  5  U.S.C  7342,  AR  672^-1). 

A  gift  of  mote  than  $200  can  only  be  accepted  on  behalf  of  the  US. 

g  the  gift  is  valued  at  $200  or  less,  the  recipient  may  keep  it;  g  more  than  $200,  the  gift  must  be  turned  over  to  PERSCOM. 
POC  Mr.  Wentink  DSN  2274)921 
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VL  REPORTS  OP  SURVEY 


L  REFERENCES. 

A.  AR  37-1,  Arn^  Accountiiig  and  Pdnd  Control,  30  91. 

B.  AR  600-4,  Remisiion  of  Indebtednen  for  Piiliated  Members,  1  Dec  83. 

C  AR  73S-5,  Policies  and  Procedures  for  Property  Aeeotutability,  31  Jan  92  (Unit  Suppfy  UPDATE  Issue  No.  13,  31 
Jan  92). 

D.  DA  Pim  710^,  IS  April  1987,  Unit  Commander's  Supply  Handbook. 

m  DnRODUcmm: 

EL  REPCHCr  OP  SURVEY  SY5IEM. 

A.  Alternatives  to  Reports  of  Survey  tbat  Commanders  Should  Consider. 

1.  Statement  of  diarges  when  liability  is  admitted  and  the  charge  does  not  exceed  one  month's  base  pay. 

2.  Cash  collection  voider  when  liability  is  admitted  and  the  cfouge  does  not  exceed  one  month's  base  pay. 

3.  Cash  sales  of  handtools  and  organisational  clothing  and  individual  equipment 

4.  Unit  level  commanders  may  adjust  losses  of  durable  handtools  up  to  $100  per  incident,  if  no  negligence  or 
misoondutt  is  involved. 

5.  Abandonment  order  may  be  used  in  combat,  targe  scale  field  exercises  simulating  combat,  military  advisor 
activities,  or  to  meet  other  military  requirements. 

6.  Recovery  of  property  unlawfully  held  tty  ctvilians  is  authorized  -  show  proof  it  is  U.S.  property  and  do  not 
breach  the  peace. 

7.  AR  lS-6  investigations  and  other  collateral  investigations  can  be  used  as  .i  substitute  for  the  report  of  survey 
iirvestigation. 

8.  If  the  commander  determines  that  no  negligence  was  involved  in  the  damage  to  the  property  no  report  of 
survey  is  required  as  long  as  the  approving  authority  concurs. 

B.  Initiating  the  Report  of  Survey. 

1.  Active  Antty  commanders  will  initiate  the  report  of  survey  within  IS  calendar  drtys  of  discovering  the  loss  or 
damage. 

2.  The  goal  is  a  thorough  investigation. 

3.  Mandatory  requirements  for  a  report  of  survey  or  AR  lS-6  investigation. 

a.  Indhndual  refuses  to  admit  liability  by  signing  a  statement  of  charges,  cash  collection  voucher  or  other 
accountability  document,  and  negl^nce  or  misconduct  is  suspected. 

b.  Anytime  a  higher  authority  or  other  DA  regulations  directs  a  report  of  suivty. 

&  Whenever  a  sensitive  item  is  lost  or  destroyed. 

d.  Property  is  lost  by  an  outgoing  accountable  officer,  unless  voluntary  reimbursement  is  made  for  the  full 
value  of  the  loss. 

e.  When  the  amount  of  loss  or  damage  exceeds  an  individual’s  monthly  base  pay,  even  if  liability  is 
admitted. 

f.  When  dartuge  to  government  quarter's  or  furnishings  exceeds  one  month’s  base  pay. 

g.  When  the  loss  involves  certain  bulk  petroleum  products. 

4.  In  the  Active  Army,  reports  of  survey  will  normally  be  processed  within  75  days. 

C  Approving  Authority. 

1.  The  approving  authority  is  normally  the  battalion  commander,  but  it  may  be  aity  commander  in  the  grade  of 
LTC  or  higher. 

a.  Does  not  have  to  be  a  court-martial  convening  authority. 

b.  Takes  fitui  action  by  authority  of  the  Secretary  of  the  Army. 

2.  Rega^less  of  who  initiates  the  report  of  survey,  it  will  be  proces^  through  the  chain  of  command  of  the 
individual  responsible  for  the  property  at  the  time  of  the  incident,  provided  the  individual  is  subject  to  AR  735- 

3.  If  negligence  or  no  negligence  is  clearly  established  on  the  report  of  survey,  the  approving  authority  may 
recommend  liability  without  appointing  a  surveying  officer.  Ihe  approving  authority  is  then  responsible  for 
ensuring  tbat  the  charges  are  property  comput^  and  the  individual  held  financially  liable  is  properly  notified. 

D.  Appointing  Authority. 

1.  When  approving  authority  is  retained  at  the  Colonel  level  or  above,  the  approving  authority  may  designate  as 
appointing  authority  a  lieutenant  colonel  or  U.S.  DOD  civilian  employee  in  the  grade  of  GS/GM-13  or  above. 

2.  The  appointing  authority  appoints  report  of  survey  investigating  officers.  The  appointing  authority  also  reviews 
all  reports  of  survey  arising  within  his  or  her  command  or  authority. 

E.  Surveying  Officer. 

1.  The  surv^ng  officer  will  be  senior  to  the  person  subject  to  possible  financial  liability,  'except  when  impractical 
due  to  militaty  exigencies.” 

2.  The  surveying  officer  can  be  an  Army  commissioned  officer;  warrant  officer,  or  enlisted  soldier  in  the  rank  of 
Sergeant  Rrst  Class  or  higher;  a  civilian  employee  GS-07  or  above;  a  commissioned  officer  of  another  service; 
or  a  Wage  Leader  (WL)  or  Wage  Supervisor  (WS)  employee. 

3.  Consult  AR  640-3,  table  5-2  for  the  grade  equivalency  between  military  personnel  and  civilians  employees. 

4.  The  investigation  is  the  surveying  officer’s  primary  duty. 

5.  The  surveying  officer  should  get  a  briefing  from  a  judge  advocate. 
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P.  Leg»l  Coiisidenti(»«  for  Impodng  Liability.  (AR  73S-S.  ^tpendix  C 

1.  Standard  of  liabilily. 

a.  Simple  negligee  •  the  foilure  to  act  as  a  teasonabfy  prudent  person  would  have  acted  under  similar 
circumstances. 

(1)  A  reasonabty  prudent  person  is  an  average  person,  not  a  perfect  person.  Consider  also; 

(a)  Wlut  could  be  expected  of  the  pmson  considering  their  age,  eqterience,  and  special 
qualifications. 

(b)  The  type  of  responsibility  involved. 

(c)  The  Qqte  and  nature  of  the  property.  More  complex  or  sensitive  property  will  normally 
require  a  greater  degree  of  care. 

(2)  Examples  of  simple  negligence. 

(a)  Rulure  to  do  required  maintenance  checks. 

(b)  Leaving  weapon  leaning  against  a  tree  while  attending  to  other  duties. 

(c)  Dtiving  too  fist  for  toad  or  weather  conditions. 

(d)  Failing  to  maintain  proper  hand  receipts. 

b.  Gross  ne^igenoe  -  an  extreme  departure  from  the  course  of  action  to  be  expected  of  a  reasonable 
pradent  person,  all  circumstances  being  oonsidexed,  and  accompanied  by  a  reckless,  deUberate,  or  wanton 
disregard  for  the  foreseeable  consequences  of  the  act 

(1)  Reckless,  defiberate,  or  wanton  • 

(a)  These  elements  can  be  otytess  or  implied.  ^ 

Does  not  include  thoughtlessness,  inadvertence,  or  error  in  judgment 

(2)  Foreseeable  consequences. 

(a)  Does  not  require  actual  knowledge  of  actual  results. 

Need  not  foresee  the  particular  loss  or  damage  that  occurs,  but  must  foresee  that  some 
loss  or  damage  of  a  general  nature  may  occur. 

(3)  Examples  of  gross  negt^ence. 

(a)  Soldier  drives  a  vehicle  at  a  speed  in  excess  of  40  mph  of  the  posted  speed  limit 
Intentionally  tries  to  make  a  sharp  curve  without  slowing  down. 

(b)  Soldier  lives  in  family  quarters  and  has  a  child  who  likes  to  play  with  matches.  Soldier 
leaves  matches  out  where  child  can  reach  them. 

c.  Willful  misconduct  •  aity  intentional  or  unlawful  act 

(1)  Willfolness  can  be  eaqiress  or  implied. 

(2)  Includes  violatitMS  of  law  and  regulations  such  as  theft  and  misappropriation  of  government 
property. 

(3)  A  violation  of  law  or  regulation  is  not  negligence  per  se. 

(4)  Examples  of  willful  misconduct 

(a)  Soldier  throws  a  tear  gas  grenade  into  the  mess  tent  io  let  the  cooks  know  what  he 
thou^t  about  breakfast  and  as  a  result  the  tent  bur,;s  to  the  ground. 

(b)  Soldier  steals  a  self-propelled  howitzer,  but  he  does  n.>t  know  how  to  operate  it 
Acoordingty,  his  joy  tide  around  post  results  in  damat  e  to  several  buildings. 

d.  Proximate  cause  •  the  cause  which,  in  a  natural  and  continuous  sequence,  unbroken  by  a  new  cause, 
produces  the  loss  or  damage,  and  without  wfaidi  the  loss  or  damap  would  not  have  occurred.  It  is  the 
primary  moving  cause,  or  the  predominating  cause,  from  which  the  in  uty  follows  as  a  natural,  direct,  and 
immediate  consequence,  and  without  which  it  would  not  have  occurreo. 

(1)  The  damage  arises  out  of  the  originai  act  of  negligence  or  misconduct. 

(2)  A  continual  Row  or  occurrence  of  events  fiom  the  negligent  act  or  misconduct. 

(3)  Use  common  sense. 

(4)  Examples  of  proximate  cause. 

(a)  Soldier  driving  a  vehicle  fails  to  stop  at  a  stop  sign  and  strikes  another  vehicle  after 
failing  to  look.  Proximate  cause  is  the  soldier’s  failure  to  stop  and  look. 

(b)  Soldier  A  illegally  parks  his  vehicle  in  a  no  parking  zone.  Soldier  B  backs  into  A’s 
vehicle.  B  did  not  check  for  obstructions  to  the  rear  of  his  vehicle.  A’s  misconduct  is 
not  the  proximate  cause  of  the  damage.  Instead,  B’s  negligent  driving  is  the  proximate 
cause. 

e.  Independent  intervening  cause  -  an  act  which  interrupts  the  original  Row  of  events  or  consequences  of  th 
original  negligence.  It  may  include  an  act  of  God,  criminal  misconduct,  or  negligence. 

f.  Joint  negligence  or  misconduct  -  two  or  more  persons  may  be  held  liable  for  the  same  loss. 

(1)  There  is  no  comparative  negligence. 

(2)  The  financial  loss  is  apportioned  according  to  AR  735-5,  Table  12-3. 

2.  Loss.  Iliere  are  two  types  of  losses  which  can  result  in  fiiuincial  liability. 

a.  Actual  loss.  Phytical  loss,  damage  or  destruction  of  the  property. 

b.  Loss  of  accountability.  Due  to  the  circumstances  of  the  loss,  it  is  impossible  to  determine  if  there  has 
been  actual  physical  loss,  damage,  or  destruction  because  it  is  impossible  to  account  for  the  property. 

3.  Responsibility  for  property. 

a.  Command  responsibility. 

(1)  The  commander  has  an  obligation  to  insure  proper  use,  care,  cirstody,  and  safekeeping  of 
government  property  within  his  or  her  command. 

(2)  Command  responsibility  is  inherent  in  command  and  cannot  be  delegated.  It  is  evidenced  by 
assignment  to  command  at  any  level. 

b.  Direct  responsibility. 
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(1)  An  obligation  of  a  person  to  ensure  the  proper  use,  care,  custody,  and  safekeeping  of  all 
government  properly  for  which  the  person  has  receipted. 

(2)  Direct  responsibility  is  closely  related  to  supervisory  responsibility  which  is  discussed  below. 

c.  Personal  responsibility.  The  obligation  of  an  individual  for  the  proper  use,  care,  and  safekeeping  of 
government  property  in  their  possession,  with  or  without  a  leceipL 

d.  Supervisory  tespcmsibiii^. 

(1)  The  obli^tkm  of  a  supervisor  for  the  proper  use,  care,  and  safekeeping  of  government  proper^ 
issued  to,  or  used  by  subordinates.  It  is  inherent  in  all  supervisory  positions  and  is  not  contingent 
upon  signed  recetpis  or  terqponsibility  statements. 

(2)  If  supervisory  responsibilily  is  irtvoh«d,  consider  the  following  additional  factors. 

(a)  The  nature  and  compleiEity  of  the  activity  and  how  that  affected  the  ability  to  maintain 
close  siqrervision. 

(b)  The  adr^uacy  of  supervisory  measures  used  to  monitor  the  activity  of  subordinates. 

(c)  The  extent  supervisory  duties  were  hampered  by  other  duties  or  the  lack  of  qualified 
assistants. 

G.  Determining  the  Amount  of  Loss. 

1.  Consider  depredatiotL  Compute  the  charge  according  to  AR  73S-S,  ^ipendix  B. 

2.  Limits  on  Rtumdal  liability. 

a.  The  general  rule  is  that  an  individual  will  not  be  charged  more  than  one  month’s  basic  pay. 

(1)  Charge  is  based  upon  the  soldier’s  basic  pay  at  the  time  of  the  loss. 

(2)  For  ARNG  and  USAR  persotmel,  basic  pay  is  the  amount  they  would  receive  if  they  we  e  on 

active  duty. 

b.  As  exceptions  to  the  general  rule,  there  are  times  when  persotmel  are  liable  for  the  foil  amount  of  the 
loss. 

(1)  Aay  person  is  liable  for  the  foil  loss  to  the  Goverrunent  (less  depreciation)  when  th^  lose, 
danui^  or  destroy  personal  arms  or  equipment 

(2)  Any  tretson  is  liable  for  the  foil  loss  of  public  funds. 

(3)  Accountable  officers  will  be  held  liable  for  the  foil  amount  of  the  loss. 

(4)  Aay  person  assigned  government  quarters  is  liable  for  the  full  amount  of  the  loss  to  the  quarters, 
fomishings,  or  equipment  as  a  result  of  gross  negligence  or  willful  misconduct  of  the  responsible 
individual,  his  guests,  dependents,  or  pets. 

H.  Rights  of  Individual  for  Whom  Rnandal  Liability  is  Recommended. 

1.  Tile  report  of  survqr  form  (DA  Fbtm  469^  contains  a  rights  notice;  however,  to  adequate^  inform  an 
individual  of  his  or  her  rights,  see  AR  73S-S,  para.  13-34  and  figure  13-12. 

2.  If  financial  liability  is  recommended  the  surveying  officer  must  take  the  following  actions. 

a.  Give  the  person  an  opportunity  to  examine  the  report  of  investigation. 

b.  Ensure  the  person  is  aware  of  rights. 

c.  Fiilly  consider  and  attach  any  statement  the  individual  desires  to  submit 

d.  Carefully  consider  any  new  or  added  evidence  and  note  that  the  added  evidence  has  been  consi  lered. 

e.  Biqrlain  the  consequences  of  a  finding  of  gross  negligence  for  a  survey  involving  government  quarters, 
fotnishings  and  equipment 

I.  Duties  of  the  Approving  Authority. 

1.  Before  the  approving  authority  takes  action,  the  survey  will  be  reviewed  by  a  judge  advocate  as  to  the  adequacy 
of  the  evidence  and  propriety  of  the  findings  and  recommendations. 

2.  The  approving  authority  is  not  bound  by  the  surveying  officer’s,  or  judge  advocate’s  recommendations. 

3.  If  the  approving  authority  decides  to  assess  finance  iiabili^  contrary  to  the  recommendations  of  the  surveying 
officer  or  judge  advocate  the  decision  and  the  rationale  must  be  reduced  to  writing. 

4.  If  considering  new  evidence,  the  approving  authority  must  so  notify  the  individual  and  provide  an  opportunity 
to  rebut 

5.  The  approving  authority  must  ensure  that  the  individual  was  advised  of  rights  (See  AR  735-5,  para.  13-43  and 
fi(^te  13-13). 

6.  Iifitiate  collection  action  by  sending  documentatioo  to  the  servicing  firmnce  office. 

7.  The  approving  authority  may  request  that  a  charge  be  prorated  beyond  2  months. 

J.  Involuntary  Withholding  of  Current  Pay. 

1.  Members  of  the  armed  forces  may  have  charges  involuntarily  withheld.  37  U.S.C  §  1007. 

2.  Involuntary  withholding  for  civilian  employees. 

5  U.S.C  5  5512,  AR  37-1,  Chapter  15. 

3.  No  irtvoluntary  withholding  for  the  loss  of  NATO  property  (DAJA-AL  1978/2184). 

4.  No  involuntary  withholding  for  the  loss  of  Mlkl  property. 

IV.  RELIEF  FROM  REPORTS  OP  SURVEY. 

A.  Appeals. 

1.  The  appeal  authority  is  the  next  higher  comnumder  above  the  approving  authority  (normally  the  brigade 
conunander). 

2.  Individual  has  30  days  to  appeal  unless  he  or  she  shows  good  cause. 

3.  Appeal  is  submitted  to  approving  authority  for  reconsideration  before  action  by  the  appeal  authority. 

4.  If  the  approving  authority  denies  reconsideration  the  following  actions  are  required. 

a.  Prepare  a  memorandum  giving  the  basis  for  denying  the  requested  relief. 

b.  The  ai^toving  authority  must  personally  sign  the  denial. 

5.  Action  by  the  appeal  authority  is  final. 

6.  Issues  on  appeal. 
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a.  Survey  not  initiated  within  15  calendar  days  after  discovery  of  the  loss  as  required  by  AR  735-S.  Tune 
limits  are  for  the  benefit  of  the  goverrunent  Deny  the  appeal. 

b.  Survqnng  officer  was  not  senior  to  the  person  held  financially  liable  as  required  by  AR  73S-S.  Purpose 
of  the  requirement  is  to  prevent  a  'chilling  effect*  on  the  surviving  officer.  If  senior  individual  is  held 
liable,  then  the  purpose  of  the  regulation  has  been  met  Deny  the  appeal. 

c.  Rights  wanting  not  given  by  the  surveying  officer.  This  is  an  administrative  procedure.  A  failure  to 
warn  does  not  invalidate  the  survey.  Deny  the  appeal 

d.  Surveying  officer  does  not  complete  the  investigation  within  30  days  as  required  by  AR  735-5.  Some 
iitvestigations  mi^  take  longer  than  others.  Deny  the  appeal. 

e.  Survey  not  procMsed  through  the  chain  of  command  of  the  person  responsible  for  the  property  at  the 
time  of  the  toss  as  required  by  AR  735-5.  This  a  purely  administrative  requirement  and  harmless  error. 
Deny  the  appeal 

B.  ket^iening  RepcM  of  Survey. 

1.  Not  an  appeal 

2.  Authoriqr  to  reopen  rests  with  the  approval  authority. 

3.  May  occur 

a.  As  part  of  an  appeal  of  the  assessment  of  financial  liability. 

b.  When  a  response  is  submitted  to  the  surveying  officer  fiom  the  person  charged  subsequent  to  the 
approving  authority  having  assessed  liability. 

c.  A^en  a  subordinate  headquarters  recommends  reopening  based  upon  new  evidence. 

d.  When  the  property  is  recewered. 

e.  When  the  approving  authority  becomes  aware  than  an  injustice  has  been  perpetrated  against  the 
govemnient  or  individual. 

C  Remission  of  Indebtedness  (AR  735-5;  AR  tiOO-4). 

1.  Rnlisted  soldiers  only. 

2.  Only  to  avoid  extreme  hardship. 

3.  Onty  unpaid  portons  can  be  remitted.  Suspend  collection  action  long  enou^  for  the  soldier  to  submit  his 

request  for  remission  of  the  debt 

4.  Must  request  reconsideration  before  submitting  request  for  remission  of  indebtedness. 

D.  Artny  Board  for  the  Correction  of  Military  Records  (ABCMR)  (AR  15-185). 

E.  Civilian  employees  may  avail  themselves  of  the  grievance/arbitration  procedures. 

F.  Lawsuits  (with  civilian  counsel). 

V.  STAFF  JUIXm  ADVOCATES  REVIEW. 

A.  For  the  Approving  Authority;  adequacy  of  evidence  and  propriety  of  findings  and  recommendations. 

B.  For  the  ^jqieal  Authority,  evidence  is  adequate  and  findings  are  proper. 

C  'ilie  same  attorney  cannot  perform  both  leg^  reviewsi 

VL  CONC  XJSKXi 
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vn.  15^  INVESnCATIONS 

Pfocediue  for  Incitiptiiig  Officers  sod  Boords  of  Officer^ 

Amqr  Regulatioa  15^  (Procedure  for  Investigstiiig  Officers  and  Boards  of  Officers)  contains  the  basic  rules  for  Anof 
regulatory  boards.  Mbuqr  boards,  however,  are  appoint^  under  a  specific  regulation  or  directive  (e.^,  AR  63S>200  provides  for 
the  q^ointinent  of  boards  to  consider  the  sqraratioa  of  enlisted  personnel).  In  that  case,  the  provisioos  of  the  specific 
regulatioo  or  directive  will  control  the  proceedings.  Often,  that  specific  regulation  will  have  a  provision  that  makes  AR  15-6 
^^icable  to  the  proceedings.  Consequently,  you  may  have  to  look  to  both  the  specific  teguktion  involved  and  to  AR  15-6  for 
the  proper  board  procedures.  If  the  two  regulations  conflict  on  a  particular  point,  the  provisions  of  the  specific  regulation 
authorh^  the  board  will  override  the  provisions  of  AR  15-6. 

A.  General 

(1)  Pbnetioa  and  Punwee.  The  primary  purpose  of  an  investigation  or  board  of  officers  is  to  look  into  and  report  on 
tile  matters  that  the  tqrpointing  authoriqr  has  designated  for  inqui^.  The  report  will  include  findiats  of  fact  and 
recommendatkms.  Oftra,  when  criminal  misctmduct  is  suspected,  it  may  be  more  ai^nr^riste  to  cortJuct  an  RCM. 
303  commander’s  inquiry  or  to  have  either  the  military  police  or  Criminal  Investigation  Division  conduct  the 
investigatioiL 

(2)  hfethods.  An  administraiVe  foct-finding  procedure  under  AR  15-6  may  be  desigruted  an  investigation  or  a  board  of 
o^&ers.  The  proceedings  may  be  informal  or  formal  Proceedings  that  involve  a  single  officer  using  the  informal 
procedures  are  designated  investigations.  Proceedings  that  involve  more  than  one  investigating  officer  using  formal  or 
informal  procedures  or  a  single  investigating  officer  using  formal  procedures  are  designate  boards  of  officers. 

(3)  Uses.  AR  15-6  does  not  require  that  an  investigation  be  conducted  before  taking  adverse  adminisuative  action.  But, 
if  inquiry  is  made  under  AR  15-6,  the  findings  and  recommendations  may  be  used  in  any  administrative  action  against 
an  individual  An  adverse  administrative  action  does  not  include  actions  taken  pursuant  to  the  Uniform  Code  of 
Military  Justice  (UCMJ)  or  the  Manual  for  Courts-Martial  (MCM). 

B.  Informal  Procedures.  An  informal  investigation  or  board  may  use  whatever  method  it  finds  most  efficient  and  effective  for 
acquiring  informatic^  For  example,  the  board  mry  divide  witnesses,  issues,  or  evidentiary  aspects  of  the  inquiry  among  its 
members  for  indrvidual  investigation  and  development,  holding  no  collective  meeting  until  ready  to  review  all  the 
information  ccdlected.  Also,  evidence  may  be  taken  telephonically,  mail,  or  in  whatever  way  the  board  deems 
appropriate.  A  respondent  shall  not  be  designated  when  informal  procedures  are  used  and  no  one  is  entitled  to  the  rights 
of  a  respondent 

C  Formal  Procedures.  The  board  will  meet  in  full  session  to  take  evidence.  Definite  rules  of  procedure  will  govern  the 
proceedings.  Depending  on  the  subject  matter  under  investigation,  these  procedural  rules  will  be  found  in  AR  15-6,  the 
specific  regulation  governing  the  investigation,  or  both.  If  a  respondent  is  designated,  formal  procedures  must  be  used. 

I^  example,  a  board  of  officetr  considering  an  enlisted  soldier  for  separation  under  AR  635-200  must  use  formal 
procedures.  When  a  respondent  is  designated,  a  heating  must  be  held 

D.  The  appointing  authority  must  dstermine,  based  on  the  seriousness  and  complexity  of  the  issues  and  the  purpose  of  the 
inquiry,  whether  to  designate  an  investiaation  or  a  board  of  officers  to  conduct  the  inquiry. 

1.  Investigation.  Conducted  by  a  single  investigating  officer  using  informal  procedures.  An  investigation  would  be 
appropriate  for  relatively  simple  matters.  It  could  also  be  us^l  in  a  serious  matter  to  conduct  a  preliminary  inquiry 
to  be  followed  by  a  formal  proceeding. 

2.  Board.  When  more  than  one  fact-finder  is  appointed,  whether  formal  or  informal  procedures  are  used,  they  will  be 
designated  a  board  of  officers.  Additionally,  a  sin^e  fact-finder  will  be  designated  a  board  when  formal  procedures 
are  to  be  used. 

Authority  to  Appoint  a  Regulatory  Board 
(Ak  15^,  Chapter  2) 

A.  After  consultation  with  the  servicing  judge  advocate  or  legal  advisor,  the  following  individuals  may  appoint  a  Formal 
board  of  officers: 


1.  Any  general  court-martial  convening  authority  (GCMCA)  or  special  court-martial  convening  authority 
(SPC^CA),  including  those  who  exercise  that  authority  for  administrative  purposes  only; 

2.  Any  general  officer, 

3.  Any  commander  or  principal  staff  officer  in  the  grade  of  colonel  or  above  at  the  installation,  activity,  or  unit 
level;  or 


^avy:  see  Chapter  II  (admin  investigations),  JAGINST  5800.7C,  JAGMAN,  3  OCt  90. 
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4.  Aay  State  adjutant  geneiaL 
B.  Informal  investigations  or  boards  nu^  be  appointed  by: 

1.  Attf  officer  authorized  to  appoint  a  formal  board  or  investigation. 

2.  A  commander  at  any  level 

3.  A  principal  staff  officer  or  supervisor  in  the  grade  of  major  or  above. 

C  If  the  appointing  authority  is  a  general  officer,  he  or  the  may  delegate  the  selection  of  board  members  to  members 
of  his  or  her  stiff. 


Function  of  Investigations  and  Boards  of  Officers 
(AR  15-6,  para.  1-5) 

The  primary  function  of  taiy  investigation  or  board  of  officers  is  to  ascertain  facts  and  report  them  to  the  aj^minting 
auriiority.  It  is  the  duty  of  the  investigating  officer  or  board  to  ascertain  and  consider  the  evidence  on  all  a<l  s  of  each  issue 
thoimigfaly  and  impartially  and  to  make  findings  and  recommendations  that  are  warranted  by  the  fscts  and  that  omply  with  the 
instructions  of  the  appointing  authoriQr. 


Method  of  Appointment 
(AR  15-6,  para.  2-lb) 

Informal  investigations  and  boards  may  be  appointed  either  oralfy  or  in  writing.  Formal  boards  will  be  appointed  in  writing 
but,  when  necessary,  may  be  appointed  orally  and  later  confirmed  in  writing.  Whether  oral  or  written,  the  appointment  should 
specify  dea^  the  purpose  and  scope  of  the  investigatimi  or  board  and  the  nature  of  the  findings  end  recommendations  required. 
The  governing  regulation  should  be  specified  and  any  special  instructions  should  be  detailed. 

If  the  board  or  investigation  is  appointed  in  writing,  a  Memorandum  of  Appointment  will  be  used.  Note  that  the 
Memorandum  of  .Appointment  must  indude  certain  information-the  specific  regulation  or  directive  under  which  the  board  is 
appointed  (in  this  example,  AR  635-200),  the  purpose  of  the  board,  the  scope  of  the  board’s  investigatory  power,  and  the  nature 
of  the  findings  and  recommendations  required.  The  scope  of  the  board’s  power  is  very  important  because  a  board  has  no  power 
beyond  that  vested  in  it  by  the  appointing  authority.  A  defidency  in  the  memorandum  may  nullify  the  proceeding*:  for  lack  of 
jurisdiction.  If  this  occurs,  AR  1^,  para.  2-3,  should  be  consulted.  It  may  be  possible  for  the  appointing  authorify  to  ratify  the 
board’s  action. 

The  memorandum  also  names  the  parties  to  and  designates  their  roles  in  the  board  proceeding.  If  the  boa'  i  were 
appointed  spedficaliy  to  investigate  one  or  more  known  respondents,  the  respondent(s)  would  also  be  named  in  the  Memorandum 
of  Appointment 


Board  Memberahio 

(AR  15-6^  pmaa.  Z-lc,  S-1.  5-2,  and  S-3;  AR  635-200,  pma.  2-7) 

The  appointing  authority  will  personally  appoint  the  members  of  a  board,  except  that  appointing  authorities  who  are  general 
officers  may  delegate  the  selection  of  board  members  to  members  of  their  staff. 

Only  commissioned  or  warrant  officers  will  be  appointed  as  investigating  officers  or  voting  members  of  boards  of  officers, 
unless  the  specific  directive  under  which  the  appointment  is  made  provides  otherwise  or  unless  the  member  is  appointed  as  a 
"member  with  special  technical  knowledge*  (discussed  below).  AR  635-200,  para.  2-7  (which  is  a  "specific  directive*  under  which 
appointments  be  made),  authorizes  the  appointment  of  noncommission^  officers  in  the  grade  of  sergeant  first  class  (E-7) 
and  above,  provided  that  the  noncommissioned  officer  is  senior  to  the  respondent  Under  AR  635-200,  a  majority  of  the 
members  must  be  commissioned  or  warrant  officers  and  the  president  must  be  a  major  or  above. 

The  investigating  officer  or  voting  member  of  a  board  appointed  to  examine  a  soldier’s  conduct  or  performance  of  duty,  or 
to  make  findings  or  recommendations  that  may  be  adverse  to  a  soldier,  will  be  senior  in  rank  to  that  soldier,  except  where  the 
apiminting  authority  determines  that  it  is  impracticable  because  of  military  exigencies.  The  various  types  of  board  members  and 
their  responsibilities  are  discussed  below. 

1.  President.  The  senior  voting  member  of  the  board  acts  as  president.  The  senior  voting  member  appointed  will  be  at 
le^  a  major,  except  when  the  appointing  authorify  determines  that  such  appointment  is  impracticable  due  to  military 
exigencies.  The  president  controls  all  administrative  aspects  of  the  board.  Also,  unless  a  legal  advisor  has  been 
af^inted  to  the  board,  the  president  will  rule  on  evidentiary  and  procedural  matters  and  on  challenges  to  any  other 
board  member.  His  rulings  on  evidentiary  and  procedural  matters  may  be  reversed  by  a  majority  vote  of  the  voting 
members  present. 

2.  Meitibers.  Persons  specifically  appointed  to  hear  a  case  and  to  vote  upon  findings  and  recommendations  are 
considered  members  of  the  board.  All  members  of  a  formal  board  of  officers  are  voting  members  unless  designated 
otherwise  by  AR  15-6,  the  governing  regulation,  or  the  Memorandum  of  Appointment. 
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3. 


Reconlef.  The  Memorandum  of  ^>pointment  may  designate  a  commissioned  or  warrant  officer  as  recorder.  His 
duties  are  similai  to  those  of  a  pros^tor  in  a  crLminal  trial,  and  he  does  not  have  a  vote.  If  no  recorder  is 
designated  in  the  appointing  memorandum,  the  junior  member  of  the  board  acts  as  recorder  and  he  retains  his  vote 
00  the  jnoceedings. 

4.  Leaal  Advisor.  A  legal  advisor  is  a  nonvoting  member  of  the  board.  Unless  the  specific  directive  under  which  the 
bom  is  appointed  requires  a  legal  advisor,  a  judge  advocate  or  civilian  attorney  vdio  is  a  member  of  the  judge 
advocate  legal  service  m^  be  appointed  le^  advisor  under  the  following  circumstances  on^ 

a.  Ute  Judge  Advocate  General  authorizes  the  appointment; 

b.  The  general  court-martial  convening  autiioriqr  (GCMCA)  directs  the  appointment;  or 

c.  An  other  than  GCMCA  who  has  a  judge  advocate  anigned  to  his  organizaticm  or  a  subunit  thereto  under 
an  applkabie  Table  of  Organization  and  Equipment  or  Table  of  Distribution  and  Allowances  authorizes 
the  appointment 

The  legal  advisor  will  rule  finally  on  challenges  for  cause  against  board  members  (except  a  challenge  against  the  legal 
advisor)  and  on  all  evidentiary  and  procedu^  matters.  The  legal  advisor  nuqr  not  dismiss  any  question  or  issue  b^ore  the 
board. 


5.  Members  With  Special  Technical  Knowledge.  Persons  with  special  technical  knowledge  may  be  appointed  as  voting 
members  or,  unless  there  is  a  respondent,  as  advisory  members  without  vote.  Appointment  mqr  be  appropriate 
where  their  erqpertise  is  needed  to  clarify  ttvhnifiii  and  complex  points.  They  need  not  be  commissicmed  or  warrant 
officers. 

Once  a  member  is  appointed  to  the  board,  attendance  at  board  sessions  takes  precedence  over  all  other  duties  unless  he  is 
excused  in  advance  by  the  appointing  authority.  In  order  to  have  a  legally  constituted  board,  however,  a  majorify  of  the 
appointed  voting  metnbers  at  the  bmird  must  be  present  This  is  called  the  qumu^  requirement 

When  members  are  absent  or  challenged  for  cause,  the  board  is  still  legally  constituted  as  long  as  a  quorum  is  present  If 
less  than  a  quorum  is  present,  the  board  is  not  properly  constituted.  To  anticipate  this  problem,  the  Memorandum  of 
Appointment  may  desi^te  several  'alternate  members.*  The  ajqmnting  memorandum  should  specify  that  these  alternate 
members  are  to  be  called  in  the  sequence  listed  if  necessary  to  constitute  a  quorum  in  the  absence  of  a  regular  member.  The 
president  calls  alternate  members  without  further  consultation  with  the  appointing  authorify.  A  member  added  thereby  becomes  a 
regular  member  with  the  same  obligation  to  be  present  at  all  further  proceedings  of  the  board. 

In  addition  to  the  quorum  requirement,  some  regulations  require  that  a  certain  minimum  number  of  members  be  present 
to  have  a  lawfully  constituted  board.  For  example,  AR  63S-200  requires  at  least  three  members  for  a  board  considering  an 
enlisted  soldier  for  separation.  When  a  minimum  number  of  members  are  required,  both  the  quorum  rule  and  the  minimum 
number  requirement  must  be  fulfilled. 


Rcnondeot 

(ARlS^m^, 

A.  GeneraL  A  respondent  may  be  designated  when  the  appointing  authorify  desires  to  provide  a  hearing  for  a  person  with  a 
direct  interest  in  the  proceeding.  The  mere  fact  that  an  adverse  finding  may  be  made  or  adverse  action  recommended 
against  a  person,  however,  does  not  mean  that  he  or  she  should  be  designated  a  respondent 

The  appointing  authority  decides  whether  to  designate  a  person  as  a  respondent,  except  when  designation  of  a  respondent 
is  - 

1.  Directed  by  authorities  senior  to  the  appointing  authorify;  or 

2.  Required  \iy  other  regulations  (e.g.,  AR  63S-200  separation  proceedings)  or  directives  or  when  procedural  protections 
avatiable  only  to  a  respondent  under  AR  lS-<  are  mandated  by  other  regulations  or  directives. 

B.  Before  Proceedings.  When  it  is  decided  at  the  time  a  formal  board  is  appointed  that  a  person  should  be  designated  a 
respondent,  the  designation  shouid  be  made  in  the  Memorandum  of  Appointment. 

C  During  the  Proceedings.  The  appointing  authorify  may  designate  a  respondent  at  any  point  in  the  proceedings.  A 

respondent  so  designated  will  be  allowed  a  reasonable  time  to  obtain  counsel  and  to  prepare  for  subsequent  sessions.  The 
record  of  the  proceeding?  to  date  and  all  evidence  will  be  made  available  to  the  newly  designated  respondent  and  counsel. 
The  respondent  may  request  that  witnesses  who  have  previousfy  testified  be  recalled  for  cross-examination. 

D.  When  adverse  administrative  action  is  contemplated  against  an  individual,  including  an  individual  designated  as  a 

respondent,  based  upon  information  obtained  as  a  result  of  an  investigation  or  board  conducted  pursuant  to  AR  lS-6,  the 
appropriate  military  authorify  must  observe  the  following  minimum  safeguards  before  taking  final  action  against  the 
individual: 

1.  Notify  the  person  in  writing  of  the  proposed  adverse  action  and  provide  a  copy  (unless  previously  provided)  of  that 
part  of  the  findings  and  recommendations  on  which  the  proposed  adverse  action  is  based. 

2.  Give  the  person  a  reasonable  opportunity  to  reply  in  writing  and  to  submit  relevant  rebuttal  material. 

3.  Review  and  evaluate  the  person’s  response. 
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The  lequiieiiient  to  refer  the  iovestigetion  to  the  affected  individual  does  not  appfy  udten  the  adveiae  action  contemplated 

is  prescribed  in  regulations  or  other  directives  tlut  provide  procedural  safeguard  Fbr  example,  it  would  not  be  necessary 

to  refer  the  investiption  before  issuing  an  adverse  performance  evaluation,  because  the  regulations  governing  performance 

evnluatfont  provide  the  necessary  procedural  safeguards. 

Keview  of  Pimctioa  of  Patties 
(AR  IS^  pnan.  S-1,  5^ 

As  the  presiding  ofBcer,  a  board  presideat  calls  the  board  into  session  and,  when  no  legal  advisor  has  been  appointed, 
rules  00  challenges  and  objections,  although  some  rulings  are  subject  to  objection  by  other  members.  He  may  specify  certain 
administtative  demib,  such  as  the  uniform  for  a  hearing.  A  president  direm  and  supervises  the  activities  of  the  recorder  to 
ensure  that  all  business  of  the  board  is  ptoperfy  conducted  and  that  the  report  of  proceedings  is  submitted  promptly. 

Members,  inrfiiditig  the  president,  consider  all  evfoeace  gathered  during  an  investigation.  After  consideration  of  the 
evidence,  thqr  vote  in  closed  session  and  make  appropriate  findings  and  recommendations. 

A  respondent  and  his  coucsel  defend  against  any  adverse  matters  presented  during  board  proceedings. 

The  perscm  with  the  greaMt  number  of  specifically  asagned  duties  is  the  recorder.  Before  a  hearing,  he  does  the  thii^ 
necessary  so  that  a  pronqtt,  full,  md  systematic  presentation  of  the  case  is  possible.  To  do  this,  he  secures  appropriate  physical 
resources  (room,  paper,  etc.),  evidence,  and  witnesses;  provides  notice  to  appropriate  parties;  an^  if  required,  arranges  for  a 
reporter  and  an  interpreter.  Subject  to  security  requirements,  a  recorder  arranges  for  the  fomishing  to  and  the  use  of  evidence 
by  the  board  and  the  respondent. 

At  a  reasonable  time  prior  to  the  hearing,  the  recorder  gives  notice  of  the  hearing  to  witnesses,  members,  and  the 
respondent  This  notice  must  include  the  date,  time,  and  location  of  the  hearing.  Onl  notice  is  sufficient  for  all  parties  except 
the  respondent  who  is  entitled  to  written  noti^  Also,  the  respondent  tatif  be  entitled  to  a  specific  minimum  amount  of  notice. 

During  the  hearing,  a  recorder  executes  any  order  of  the  board.  At  the  initial  session,  he  reads  and  enters  the 
Memorandum  of  Appointment  into  the  record.  At  each  session,  he  notes  for  the  record  the  presence  or  abseiux  of  the 
members,  the  respondent,  and  respondent’s  counsel,  if  any.  The  recorder  keeps  or  supervises  the  taking  of  a  record  of 
proceedings.  The  recorder  also  presents  evidence  and  examines  witnesses  for  the  board  in  a  manner  similar  to  that  of  trial 
counsel  in  a  court-martial.  The  recorder  msy  make  an  opening  argument  before  evidence  is  submitted  to  the  board  and  a  closing 
argunmnt  after  all  evidence  has  been  submitted  by  both  sides. 

Although  the  duties  of  the  tecorder  during  a  board  proceeding  are  extensive,  your  SJA  office  will  normally  have  a  script  or 
checklist  to  eiubte  the  recorder  tc  properly  present  the  case. 

After  the  board’s  proceedings,  the  tecorder  either  prepares  or  supervises  the  preparation  of  the  record  of  proceedings  and 
arranges  for  the  authentication  of  the  completed  report  The  completed  report  is  authenticated  when  it  is  read  and  signed  by  all 
members  of  the  board  who  are  av^iilable  at  the  time. 

Respondent’s  General  Rights 
(AR  15-6,  paras,  1-4,  3-5,  3-7c(5),  i-4,  5^,  5-8,  5-10) 

A  respondent  is  entitled  to  certain  procedural  rights,  which  include  the  right  to  a  bearing,  the  right  to  adequate  prior 
notice,  and  the  tight  to  counsel.  JAs  should  remember  that  this  section  deals  with  general  regulatory  provisions  for  boards  of 
officers.  Other  regulations  may  qrecify  additional  rights  depending  upon  the  matter  under  investigation. 

A  respondent  is  entitled  to  written  notice  and  to  be  given  a  reasonable  time  to  prepare  for  the  bearing.  The  recorder  is 
responsible  for  providing  this  notice.  This  notice  may  be  either  personally  delivered  by  the  recorder,  sent  by  messenger,  or 
mailed.  At  a  minimum,  the  notice  must  state  the  date,  hour,  and  location  of  the  hearing;  the  specific  matter  to  be  investigated; 
the  respondent’s  rights  with  regard  to  counsel;  the  names  and  addresses  of  the  government’s  witnesses;  the  fact  that  the  tecorder 
will  endeavor  to  arrange  for  the  presence  of  any  available  witnesses  desired  by  tire  respondent  upon  timely  written  request;  and 
the  respondent’s  rights  to  be  pretent,  to  present  evidence,  and  to  call  witnesses. 

A  respondent,  either  a  soldier  or  an  Army  civilian  employee,  is  entitled  to  representation  by  counsel.  If  the  soldier  or 
Army  civilian  employee  has  not  hired  a  private  attorney  at  bis  own  expense,  he  is  entitled  to  be  represented  by  a  military  counsel 
desisted  by  the  appointing  authority.  A  respondent  who  declines  the  services  of  designated  counsel  is  not  entitled  to  have  a 
different  military  counsel  appointed. 

A  civilian  employee,  who  is  a  member  of  a  collective  bargaining  unit,  has  an  additional  right.  Whenever  the  employee  is  a 
respondent  or  witness  at  a  military  proceeding  and  reasonably  believes  the  inquiry  could  lead  to  disciplinary  action  against  him, 
he  is  entitled  to  request  and  have  present  the  exclusive  representative  of  his  collective  bargaining  unit. 

Unless  specified  by  the  directive  under  which  the  board  is  appointed,  counsel  need  not  be  a  lawyer. 

A  government  civilian  employee  may  voluntarily  act  as  counsel  for  another  civilian  employee  or  a  military  member.  These 
services  must  be  gratuitous,  while  on  leave,  or  after  normal  hours  of  employment,  and  they  must  not  conflict  with  regular  duties. 
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Prooeedingg  of  an  investigation  or  board  axe  nonnally  open  to  the  public  onfy  when  there  is  a  respondent  In  any  case, 
the  a^xnnting  authority  nuty  specify  whether  the  proceedings  will  be  open  or  closed.  See  AR  1S.6,  para.  3-S,  for  further 
guidaMe. 

Except  for  good  cause  shown  on  the  record,  a  respondent  and  his  counsel  nuty  be  present  at  all  open  sessions  and  nuty 
crost-eamine  adverse  witnesses. 

A  reqioiident  nuqr  testify  on  his  own  behalf.  If  he  is  suspected  of  an  offense  punishable  by  court-martial,  he  cannot  be 
interrogated  or  requested  to  make  aity  statement  without  first  being  informed  of  the  nature  of  the  offense  of  which  he  is 
suqiected  and  the  fact  that  any  statement  made  by  him  may  be  us^  as  evidence  against  him  in  a  trial  by  court-martiaL  This 
warning  is  required  by  Artide  31,  Uniform  Code  of  Military  Justice.  The  respondent  mqr  also  elect  to  remain  silent,  and  no 
adverse  inferroce  can  be  drawn  Grom  his  failure  to  testify. 

After  all  evidence  is  received,  the  investigating  officer  or  board  members  consider  it  in  closed  deliberations  and  arrive  at 
their  fodings  and  recommendations. 


Fart  1.  IWtnesms 

(AR  IS^  puns.  3-1,  34,  3-7,  and  4-2) 

Investigating  officers  and  boards  genetalfy  do  not  have  subpoena  poumr  over  civilian  witnesses.  A  civilian  udio  agrees  to 
aityear  voluntarily  may  be  issued  invitational  travel  orders  .hat  entitle  the  witness  to  be  reimbursed  for  expenses.  Soldiers  and 
government  employees  nuty  be  ordered  (subject  to  rules  against  self-incrimination)  to  testify  by  their  commander  or  supervisor. 

An  informal  irrvestigation  or  board  may  use  whatever  method  it  finds  most  efficient  and  effective  to  acquire  relevant 
information.  A  board  may  divide  witnesses,  issues,  or  evidentiary  aspects  of  the  inquiry  among  the  members  for  individual 
investigation  and  development  and  hold  no  collectiw  meeting  until  reacfy  to  review  all  the  information  collected  to  determine  its 
completeness.  Relevant  information  nuty  be  obtained  by  personal  interview,  correspondence,  telephone  inquiry,  or  other  informal 
means. 


In  formal  boards  of  officers,  the  government  and  respondent  are  entitled  to  call  witnesses  to  testify  under  oath  at  a 
hearing.  Either  the  president  or  recorder  may  administer  the  oath.  Although  direct  evidence  is  preferable,  evidence  in  the  form 
of  medical  records,  counseling  statements,  police  reports,  and  other  records  may  be  considered,  even  if  the  preparer  is  available 
to  tMtify.  Nonetheless,  given  the  preference  for  direct  evidence,  if  a  requested  witness  is  reasonably  available,  he  should 
generally  be  produced.  When  a  witness,  subject  to  military  control,  is  material  to  a  case,  his  commander  generally  determines  his 
availability. 

When  a  board  is  convened  under  a  directive  other  than  AR  IS-d,  thm  directive  should  also  be  reviewed  to  determine 
whether  it  contains  different  rules  on  the  introduction  of  evidence  and  proof  of  facts. 

A  military  witness  or  military  respondent  will  not  be  ixMnpelled  to  incriminate  himself,  to  answer  any  question  the  answer 
to  which  could  incriminate  him,  or  to  make  a  statement  or  produce  evidence  that  is  not  material  to  the  issue  and  that  might  tend 
to  degrade  him.  A  witness  or  respondent  who  is  not  subjen  to  the  UCMJ  will  not  be  required  to  make  a  statement  or  produce 
evidence  that  would  deprive  him  of  his  right  against  self-incrimination  under  the  fifth  amendment  of  the  U.S.  Constitution. 

If  it  appears  appropriate  and  advisable,  a  board  must  eiqilain  to  a  witness  his  right  against  self-incrimination.  If  a  witness 
declines  to  answer  a  question  on  these  grounds,  the  witness  must  specifically  state  that  his  or  her  refusal  is  based  upon  these 
grounds.  The  investigating  officer  or  board  will  decide,  after  consultation  with  the  legal  advisor  or,  if  none,  the  servicing  JA 
(unless  impracticable  to  do  so),  whether  the  reason  for  refusal  is  well  taken.  If  it  is  not,  a  witness  who  is  subject  to  military 
authority  may  be  ordered  to  answer. 

Rules  of  Evidence 
(AR  15-6,  paras.  34,  3^  5-1) 

Because  board  proceedings  are  administrative  and  not  judicial  in  nature,  they  need  not  adhere  to  the  rules  of  evidence  for 
court  proceedings.  Subject  only  to  some  specific  limitations  discussed  herein,  anything  (oral  or  written)  that  in  the  minds  of 
reasonable  persons  is  relevant  and  material  to  an  issue  may  be  accepted  as  evidence.  As  discussed  above,  however,  there  is  a 
preference  for  direct  testimony.  Consequently,  when  a  requested  witness  is  reasonably  available,  the  witness  should  generally  be 
called. 


All  evidence  will  be  given  such  weight  as  the  circumstances  warrant.  Admissibility  is  ruled  upon  finally  by  the  legal  advisor, 
if  one  is  appointed.  If  a  legal  advisor  is  not  appointed,  admissibility  is  ruled  upon  by  the  president  in  open  session,  subject  to 
objection  Ity  any  member.  Upon  a  member’s  objection  to  the  president’s  ruling,  admissibility  is  determined  by  a  majority  vote  of 
the  voting  members  present.  A  tie  vote  upholds  the  president’s  ruling. 

Unless  agreed  to  by  both  the  respondent  and  the  recorder,  no  evidence  concerning  the  results  of,  taking  of,  or  refusal  to 
take  a  polygraph  (lie  detector)  test  can  be  received  in  evidence  or  considered  by  a  board  or  investigating  officer. 

In  addition,  the  following  are  examples  of  evidence  that  is  not  admissible  before  a  board  or  investigation:  privileged 
communications  (attorney-client;  penitent<lergyman;  husband-wife),  "off  the  record’  statements,  required  statements  regarding 
disease  or  injury,  involuntary  admissions,  and  bad  faith  unlawful  searches. 

A  bad  faith  unlawful  search  is  one  known  to  be  illegal  by  the  searcher  at  the  time  of  the  search;  for  example,  a 
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fwwiiMMtMter  who  kiio«n  there  is  no  probable  cause  to  search  a  soldier  would  be  engaging  in  a  bad  fiuth  unlawful  search.  Such 
evidence  is  acceptable  onfy  if  it  can  reasonably  be  determined  by  the  legal  advisor  ot,  if  none,  by  the  investigating  ofiBcer  or 
president,  the  evidence  would  inevitabty  have  been  discovered.  In  all  other  cases,  evidence  obtained  as  a  result  of  ai^  search 
or  inq>ectioa  OMf  be  accepted,  even  if  it  has  been  or  would  be  ruled  inadmissible  in  a  criminal  proceeding. 

MISCELLANEOUS  MATTERS 
(AR  IS^  pan.  5-1) 

OgBengea 

The  respondent  may  diaileage  the  legal  advisor  and  tof  voting  member  of  the  board.  Onty  challenges  for  cause  are 
permitted,  and  the  only  basis  for  such  a  challenge  is  a  lack  of  impartiality  by  the  challenged  members.  No  peremptory  challenge 
is  permitted. 

A  ffh«iignp»  should  be  made  as  soon  as  the  respondeat  or  his  counsel  knows  that  grounds  exist  If  the  board  has  not  yet 
convened,  the  ghaiieuge  should  be  presented  to  the  appointing  authority  for  his  or  her  ruling.  If  the  board  is  in  session,  the 
tegal  advisor  will  decide  on  the  challenge.  If  a  legal  advisor  has  not  been  appointed  or  if  the  legal  advisor  is  challenged,  the 
president  will  rule  on  all  challenges.  If  the  president  is  challenged  and  a  leg^  advisor  has  not  been  appointed,  the  next  senior, 
unchallenged  voting  member  of  the  board  will  decide  the  challenge. 

If  a  challenge  for  cause  is  sustained,  the  challenged  member  is  emised  and  the  remaining  members  constitute  the  board. 

IL  after  challenges,  additional  members  are  needed  to  have  a  l^al  board,  alternate  members  nuty  be  called  by  the  president  or 
additional  members  nuty  be  appointed  by  the  appointing  authority.  The  members  added  to  the  board  are,  of  course,  subject  to 
challenge  for  cause. 


PindingB  and  Rccfunmendations 
(AR  IS^  Section  0,  paras.  3-9  and  3-12) 

A  board  of  officers  must  first  nmice  findings  of  fact  To  the  best  of  its  ability,  a  board  of  officers  must  fix  dates,  places, 
persons,  and  events,  definitety  and  accurately.  They  should  answer  such  questions  as:  What  occurred?  When  did  it  occur? 

How  did  it  occur?  and  Who  was  involved  (and  the  extent  of  their  involvement)?  A  board  should  give  exact  descriptions  and 
values  for  aity  property  involved  in  an  investigation.  These  findings  must  be  based  upon  the  evidence. 

A  finding  is  a  dear  and  concise  statement  of  a  fact  that  can  be  readity  deduced  firom  evidence  in  the  record.  Unless 
another  directive  or  an  instruction  of  the  appointing  authority  establishes  a  different  standard,  the  finding  of  investigations  and 
boards  governed  tty  AR  lS-6  must  be  supported  by  a  greater  weight  of  evidence  than  supports  a  contrary  condusion;  that  is, 
evidence  that,  after  considering  all  evidence  presented,  points  to  a  particular  condusion  as  being  more  credible  and  probable  than 
any  other  condusion. 

In  addition  to  findings,  a  board  makes  recommendatitms.  A  recommendation  must  be  warranted  by  the  findings  and 
generally  covers  pecuitiary,  disdplinaty,  and  corrective  phases  of  the  investigated  matter. 

The  types  of  findings  and  recommendations  required  must  be  dearty  stated  in  the  Memorandum  of  Appointment  These 
instructions  define  the  outer  limits  of  the  board’s  power. 

Unless  another  directive  specifies  otherwise,  a  majority  vote  of  the  voting  members  present  determines  questions  before  the 
board.  In  the  case  of  a  tie,  the  president’s  vote  is  the  determination  of  the  board. 

Normally,  board  members  will  agree  on  the  findings  and  recommendations.  If  there  is  disagreement  as  to  the  findings,  the 
recommendations,  or  both,  a  minority  report  may  be  submitted.  Reasons  for  the  minority  report  must  be  dearly  stated  in  the 
report  of  proceedings. 


Report  of  Piocerdinps 
(AR  15-6,  paras.  2-2,  3-13  ^  sea.) 

The  appointing  authority  is  responsible  for  making  available  necessary  clerical  assistance.  The  recorder  prepares  the  report 
of  proceedings  or  supervises  its  preparation.  Employment  of  civilian  contract  reporters  is  allowed  only  for  a  formal  board  and 
only  if  authorized  by  a  spedfic  directive  under  which  the  board  is  appointed.  A  contract  reporter  will  not  be  employed  if  a 
government  reporter  is  available.  If  the  regulation  under  which  a  board  was  appointed  does  not  require  a  particular  form  or 
character  of  report,  the  report  of  proceedings  is  prepared  on  DA  Form  1S74  [Report  of  Proceedings  by  Investigating  Officer 
(Board  of  Officers)].  If  a  verbatim  record  of  the  proceedings  is  required,  the  DA  Form  1574  will  be  attached  as  an  enclosure. 
Reports  of  board  proceedings  are  normally  prepared  in  duplicate,  with  an  additional  copy  for  each  respondent. 

Reports  of  proceedings  are  authenticated  by  the  recorder’s  signature  and  the  signature  of  all  board  members  present  at 
deliberations.  If  any  person  cannot  authenticate  because  of  death,  disability,  or  absence,  or  refuses  to  do  so,  the  reason  is  stated 
in  the  report  of  proc^ings.  After  authentication,  all  copies  of  the  report  of  proceedings  are  forwarded  to  the  appointing 
authority  for  his  or  her  final  action. 


Legal  Review 
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(AR  15-6,  para.  2-3) 


AR  15-6  does  not  require  that  investigations  conducted  under  its  provisions  receive  legal  review.  Nonetheless,  appointing 
authorities  are  oicouraged  to  obtain  legal  review  of  investigations  that  involve  serious  or  complex  matters.  Additionalljr,  other 
specific  directives  msf  require  legal  review.  Fbr  example,  AR  635-^,  para.  7^  directs  that  all  separation  actions  in  which 
limited  use  evidence  was  introdu^  and  all  actions  containing  a  recommendation  that  the  respondent  receive  an  other  than 
honorable  discharge  must  be  reviewed  by  a  judge  advocate. 

Lepl  review  under  AR  15-6  will  address  the  following  issues  (remember,  when  the  investigation  was  initiated  under  a 
qiecific  directive,  if  tiiat  directive  provides  a  standard  for  legal  review,  that  standard  most  be  followed): 

(1)  Whether  the  proceedings  comply  with  legal  requirements. 

(2)  What  effects  any  errors  would  have. 

^)  Whether  sufficient  evidence  supports  the  findings  of  tire  investigation  or  board  or  those  substituted  or  added  by  the 
appointing  authority. 

(4)  l^ether  the  recommendations  are  consistent  with  the  findings. 

Appointing  Authority  Actions 
(AR  15-6,  pnas.  23  and  3-1^' 

Unless  otherwise  provided  by  another  directive,  the  appointing  authority  is  neither  bound  nor  limited  by  the  findings  and 
recommendations  of  an  investigation  or  board.  Therefore,  vdten  an  investigation  or  board  is  conducted  solety  under  the 
provisions  of  AR  15-6,  the  appointing  authoriqr  may  take  action  that  is  less  favorable  than  the  board  or  investigating  officer 
recommended. 

Additionally,  the  appointing  authoriqr  may  consider  any  relevant  information  in  malting  his  decision,  to  include  adverse 
information  that  was  not  considmed  by  the  board. 

The  appointing  authority  may  also  direct  the  investigating  officer  to  conduct  additional  investigation  or  to  make  additional 
findings  or  recommendations.  As  discussed,  the  appointiag  authority's  discretion  to  take  any  of  these  additional  actions  may  be 
limited  when  the  investigation  has  been  appointed  pursuant  to  some  directive  other  than  AR  15-6. 
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NATlOKALiry 


L  Dual  Nationality 


1.  Defioitioot. 

Alien.  Aity  peiaon  not  a  citizen  or  national  of  the  United  States.  8  U.S.C  $  1101  (a)(3). 

Ajla[g^ft  *A  citizea  or  subject  owes  an  absolute  and  permanent  allegiance  to  his  government  or  sovereign,  or  at 
least  until,  by  acme  open  and  distinct  he  renounces  it  and  becomes  a  citizen  or  subject  to  another  government  or 
another  sovereign. ...  An  alien,  while  domiciled  in  countiy,  owes  a  local  and  temporary  allegiance,  whi^  continues  during 
the  period  of  hit  residence.*  United  States  v.  Tomova  jgawsld^  96  P.Snpp.  824,  afl*d  190  P.2d  506,  afTd  343  U.S.  717,  reh’g 
denied  344  U.S.  850  (1951). 

atizen.  Not  defined  in  the  Immigration  and  Nationality  Act  of  1952,  as  amended.  Although  the  term  'national*  is 
broader  than  the  term  'dtizea,*  both  terms  are  used  interchangeably.  The  Pourteenth  Amendment  provides  that  '[all  persons 
bora  or  naturalized  in  the  United  States,  and  subject  to  the  juristtiaion  thereof,”  are  citizens. 

htefogaL  A  person  owing  permanent  allegiance  to  a  state.  8  U.S.C  $  1101(a)(21). 

National  of  the  United  States.  A  citizen  c*'  the  United  States  or  a  person  who,  though  not  a  citizen  of  the  United 
States,  owes  permanent  allegiance  tolhe  United  States  8  U.S.C  $  1101(a)(22). 

Natuiallration.  The  conferring  of  nationality  of  a  state  upon  a  person  after  birth  by  any  means  whatsoever.  8 
U.S.C  S  1101(aX^). 

2.  Dual  Nationality. 

The  acquisition  of  citizenship  depends  entirely  on  municipal  law  and  is  not  governed  by  international  law. 
TomasiiThio  v.  Ariieson.  98  P.Supp.  166  (1951) 

The  United  States  is  not  a  party  to  the  Convention  oa  Certain  Questions  Relating  to  the  Conflict  of  Nationality 
Laws,  signed  at  The  Hague,  12  i^uil  1930.  According  to  Qerhard  von  Glahn,  however,  'states  totfaty  fedlow  in  practice  almost 
all  of  (the  Convention’s]  provisions,  despite  the  absence  of  general  conventional  rule&*  The  Convention  provides,  in  part,  the 
fbllowing;  It  is  for  each  State  to  determine  under  its  own  law  vdio  are  its  nationals.  .  .*  (art  1);  'Any  question  as  to 
whether  a  person  possesses  the  nationality  of  a  particular  State  shall  be  determined  in  accordance  with  the  law  of  that  State' 
(art  2);  *[A]  person  having  two  or  more  nationalities  may  be  rq;arded  as  its  national  by  each  of  the  States  whose 
nationality  he  possesses*  (art  3);  A  state  mity  not  afford  diplomatic  proteetk^  to  one  of  its  dual  nationals  against  a  state 
also  dair^ng  the  same  luitional  (art  4). 

In  the  Nottebohm  Case  fliech.  v.  Guat)  19Si,  the  ICI  held  that  it  is  for  every  sovereign  state  to  legislate  rules  for 
the  acquisition  of  nationality;  more  than  one  state  nuy  confer  nationality  upon  the  same  individoal;  and  when  two 
nationalities  have  been  invoked,  the  ICJ  will  recognize  'he  real  and  effective  nationality  based  on  several  factors,  such  as  the 
individual’s  habitual  residence,  the  center  of  his  interests,  his  family  ties,  his  participation  in  public  life,  and  the  attachment  he 
has  shown  for  a  given  country  and  inculcated  in  his  children. 

3.  Potential  Problems  Arising  from  Dual  Nationality. 

Upon  retuming  to  his  country  of  origin,  a  dual  national  nuqr  be  unable  to  leave  or  liable  to  military  service. 

A  dual  national  may  be  liable  to  taxes  in  more  than  one  state  of  nationality,  depending  on  the  laws  of  the 
countries  concerned. 

A  dual  national  may  not  know  which  country  may  assert  claims  on  bis  behalf  or  afford  him  diplomatic  protection. 


Access  to  classified  information.  Within  the  Department  of  Defense,  onty  U.S.  citizens  are  granted  a  security 
clearance,  assigned  to  sensitive  duties,  or  granted  access  to  classified  information  unless  competent  authority  determines  that 
there  are  compelling  reasons  for  an  exception  to  this  policy.  Para  2-100,  AR  380-67.  Individuals  who  are  not  U.S.  citizens  or 
who  claim  both  U.S.  and  foreign  citizenship  are  not  eUgible  for  sensitive  compartmented  information  (SCI).  Para  3-501e,  AR 
380-67.  A  person  who  actively  maintains  dual  U.S.  and  foreign  citizenship  miqr  be  disqualified  for  a  security  clearance  if  he 
engages  in  any  of  the  conduct  listed  in  para  I-3b(l),  AR  380-67,  including  possession  and  use  of  a  foreign  passport  to  enter  a 
sovereign  state;  service,  or  willingness  to  serve,  in  the  armed  forces  of  a  foreign  state;  voting  in  a  foreign  election  or  receipt 
of  foreign  honors,  titles,  financial  compensation,  or  social  welfare  benefits  from  a  foreign  government;  travel  to  or  residence 
in  a  foreign  state  to  fulfill  citizenship  requirements  or  obligations;  maintenance  of  dual  citizenship  to  protect  financial 
interests  in  a  foreign  state;  and  regikration  with  a  foreign  office,  embasty,  or  consulate  for  military  service  or  to  obtain 
benefits.  These  disqualifying  factors  are  mitigated  if  the  claim  of  dual  citizenship  is  with  a  country  whose  interests  are  not 
inimical  to  those  of  the  United  States  and  is  based  so'ely  on  the  applicant’s  birth;  the  applicant  has  not  actively  maintained 
his  foreign  citizenship  in  the  last  ten  years;  and  the  applicant  indicates  that  he  will  not  do  so  in  the  future.  Military  service 
in  the  armed  forces  of  a  foreign  state  is  mitigated  if  the  foreign  state’s  interests  are  not  inimical  to  those  of  the  United 
States  and  such  service  was  officially  sanctioned  by  th'-.  United  States.  Para  I-3c(l)  and  (2),  AR  380-67. 


4.  Solutiooc. 


The  nuy  be  a  party  to  an  international  agreement  that  addresses  the  problem.  Since  1868,  the  U.S.  has 
entered  into  bilateral  agreements  permitting  immigrants  to  voluntarity  renounce  their  original  nationality  upon  becoming  U.S. 
citnens,  thus  eliminating  all  but  one  natioii^ty. 

According  to  the  PrcMoocd  Relating  to  Military  Obligations  in  Certain  Cases  of  Double  Nationality,  signed  at  The 
Hague  on  12  ^rtil  1930,  and  which  entered  into  force  for  the  U.S.  on  25  May  1937,  'A  person  possesmg  two  or  mote 
natioiialities  wbo  habituaity  teskles  in  one  of  the  countries  whose  nationality  he  possesses,  and  is  in  fact  most  dosety 
connected  widi  that  country,  shall  be  exempt  from  all  military  obligations  in  the  other  country  or  countries.  This  exemption 
ouy  involve  the  kxs  of  the  natkmality  of  the  other  country  or  countries." 

The  U.S.,  Argentina,  Chile,  Colombia,  Costa  Rica,  Ecuador,  El  Salvador,  Honduras,  Nicaragua,  and  Panama  are 
pute  to  the  Corrrmtfon  on  the  Status  of  Naturalized  Gtizens  Who  Again  Take  Up  Their  Residence  in  the  Country  of 
Their  Origin.  It  provides,  in  part,  that  if  a  native  of  arty  of  the  coimtzies  signing  tte  convention  and  naturalized  in  another 
again  resides  in  his  native  coun^  without  intending  to  return  to  the  owntry  wtere  naturalized,  he  will  be  deemed  to  have 
teassumed  his  original  dtizenship  and  to  have  renounced  the  dtizenship  acquired  by  naturalization.  The  intention  not  to 
return  will  be  prnumed  when  the  naturalized  person  has  resided  in  his  native  country  for  more  than  two  years  absent 
evkience  to  the  contrary.  But  see  Schneider  v.  Rusk.  377  U.S.  163  (1964)  (holding  ttot  a  statutory  provision  which 
detuttionalized  naturalized  ddzens  who  returned  to  their  native  countries  and  li.  ^d  there  for  three  years  unconstitutionally 
discriminated  against  naturalized  dtizens). 

There  axe  two  doctrines  that  may  apply.  The  doctrine  of  domirumt  nationality  provides  that  a  dual  national  is 
deemed  a  national  of  the  state  where  domiciled.  The  doctrine  of  nonxesponsibility  of  states  for  claims  of  dual  nationals 
provides  that  a  dual  national  caimot  make  a  country  to  which  he  owes  allegiance  a  defendant  before  an  international  tnbunaL 


IL  Loss  of  Natioaality 


Bcpstriatioa.  EqMtiiation  refeis  to  an  individual’s  voluntaiy  tenundation  of  one  or  more  nationalities.  A  United 
States  citizen  nu^  leg^  tenninate  bis  nationality  by  unilaterally  renouncing  it  without  the  consent  of  the  United  States. 
Shanks  v.  Dunont  28  U.S.  242  (1830).  A  United  States  citizen  loses  his  citizenship  when  he  unambiguous^  and  voluntarify 
renounces  his  odzensh^  Renunciation  of  citizenship  does  not  require  acquisition  of  another  dtiz^hip.  Davis  v.  District 
Diwctor.  Immiasatkm  and  NatniaMration  Service.  481  P.Supp.  1178  (1979). 

Denationalizatioo.  Denationalization  refeis  to  the  means  by  whidi  a  state  deprives  one  of  its  naticmals  of  his 
nationaliqr.  It  may  occur  by  operation  of  law  or  after  an  administrative  or  judicial  proceeding. 

According  to  T.  Alexander  Aleinikoff  in  his  article,  Theories  of  Loss  of  Qtizenship,*  84  Mich.  L.  Rev.  1471  (1985), 
tiie  Supreme  Court  has  ’’coUapeed  denationalization  into  expatriation.*  Before  depriving  a  dtizen  of  his  dtizenship,  the  U.S. 
must  prove  by  a  piepondetance  of  the  evidence  (1)  that  the  dtizen  committed  an  ea^atriating  act  as  defined  by  statute;  (2) 
that  tte  dtizen  did  so  voluntarily;  and  (3)  that  the  dtizen  intended  to  relinquish  his  dtizenship.  Vance  v.  Terrazas.  444  U.S. 
252  (1980);  Kahane  v.  Shultr  653  RSupp.  1486  (198^  See  also  Trov  v.  Dulles.  356  U.S.  86  (1958)  (Congress  nu^  not 
pesoibe  loss  of  dtizenship  as  punishment  for  desertion  in  time  of  war);  Afrovim  v.  Rusk.  387  U.&  253,  87  S.CL  1660  (1967) 
(Congress  nuqr  not  denationalize  naturalized  dtizens  solely  because  th^  move  to  a  foreign  country  and  vote  in  that  country’s 
electtons). 


Omgiess  has  set  out  all  e^ratiiating  acts  in  8  U.S.C  S1481(a).  A  person  who  is  a  national  of  the  United  States 
'shall  lose  his  nationaliqr  by  voluntaiity  performing  any  of  the  followii^  acts  with  the  intention  of  relinquishing  United  States 
nationality;*  (1)  becoming  naturalized  in  a  foreign  state  upon  application  after  attaining  the  age  of  dghteen  years;  (2) 
swearing  or  affirming  allegiance  to  a  foreign  state  after  attaining  the  age  of  eighteen  years;  (3)  entering  or  serving  in  the 
armed  forces  of  a  fteeign  state  if  such  armed  forces  are  engaged  in  hostilities  against  the  United  States  or  such  person  serves 
as  a  commisrioned  or  noncommissioned  officer;  (4)  accepting,  serving  in,  or  performing  the  duties  of  any  office  under  the 
government  of  a  foreign  state  after  attaining  the  age  <d  eighteen  years  if  such  peiscm  acquires  the  nationality  of  that  foreign 
state  or  such  office  requires  an  oath  or  afifomation  of  allegiance;  (5)  formally  renouncing  nationality  before  a  diplomatic  or 
consular  officer  of  the  United  States  in  a  foreign  state;  (6)  malting  in  the  United  States  a  written  tenundation  of  nationality 
before  an  officer  designated  by  the  Attorney  General  whenever  the  United  States  is  in  a  state  of  war  and  the  Attorney 
General  aiqiroves  the  renunciation  as  not  contrary  to  national  defense;  and  (7)  cmumitting  any  act  of  treason  or  sedition  if 
and  when  convicted  by  a  court-martial  or  by  a  court  of  competent  jurisdiction. 
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TAB  P 

CRIMINAL  LAW 


Sommer  soldiers  will  be  transferred  before  the  sun  goes  down. 

From  Patton’s  Principles 

Ufe  Om  2  FIBCXS  OV  BAD  PAPER  rate.  Eveiybody  i<  eatitled  to  one  mistake,  within  reason.  But  in  todies  volunteer 
Ann9>-with  its  various  procedural  safegnards-there  is  little  use  for  someoae  vdm  repestedly  gets  in  trouble.  Once  a  soldier  gets 
his  ^id  ptece  of  'bad  paper,*  ^  consider  getting  rid  of  him.  Dtm't  keep  him  around  and  then  have  to  deal  with  his  problems  (or 
chaptering  or  court-martialing  him)  once  you’re  in  a  foreign  country.  Many  CDRs  have  recently  found  themselves  in  the  jungles 
of  Panama  am)  the  deserts  of  the  Middle  Best  with  soldiets  they  wished  thqr  had  left  at  home.  Do  yourself,  the  command,  and 
even  the  soldier  a  fovor  separate  him  fom  the  military  while  his  service  can  still  be  called  *honorabte.*  NOW  IS  THE  TIME 
TO  WEED  OUT  THE  POOR  PERFORMERSI 


general 

Continuity  of  GaT"«on  rriminal  Law  Support 

A  principal  criminal  law  concern  in  preparing  for  deployment  is  that  all  soldiers  be  assigned  or  attached  to  a  unit  which  can 
diqwse  of  criminal  and  administrative  actions  that  may  arise  during  the  deployment  period. 

Upon  notification  of  deployment,  the  unit  CDR  should  determine  the  need  for  attaching  the  unit  to  another  organization.  For 
cample,  a  deploying  company  may  be  attached  to  a  deploying  battalion.  The  unit  adjutant  should  then  initiate  a  request  for 
orders  to  accom^ish  attachment  as  directed  by  the  unit  CDR.  The  unit  CDR  must  also  determine  the  need  to  create  a 
provisiooal  rear  detachment  to  vriiich  nondeploying  soldiets  may  be  attached  during  the  period  of  deployment  If  required,  the 
unit  adjutant  should  then  initiate  a  request  for  orders  to  attach  the  rear  detachment  to  another  remaining  at  the  camp,  post  or 
station. 

Finally,  the  CDR  must  determine  which  soldiers  assigned  to  the  deploying  unit  are  dejdoyable  and  which  are  nondeployable. 
Judicial  actioii,  whether  tqr  military  or  dvil  authorities,  generally  makes  a  soldier  nondeployable  for  exercises,  although  probably 
not  for  actual  combat  operations.  There  are  also  administrative  reasons  which  may  block  deployment 

TC  should  provide  a  monthly  raster  to  the  SJA,  indicating  those  soldiers  who  are  nondeplo^le  for  legal  reasons.  Counsel 
should  also  advise  CDRs  of  those  soldiets  who  are  not  themselves  the  subject  of  legal  action,  but  who  are  required  to  participate 
in  legal  proceedings  (such  as  witnesses  or  court  or  board  members).  The  decision  as  to  whether  these  soldiers  will  deploy  is  the 
CDR’s,  usually  made  after  coordination  with  his  TC 

The  unit  adjutant  should  initiate  procedures  to  obtain  the  release  of  soldiets  in  confinement  whom  the  CDR  requests  be  made 
available  for  dqiloyment  The  adjutant  should  also  initiate  a  request  for  orders  to  attach  nondeploying  soldiers  to  a  unit 
remaining  at  the  camp,  post,  or  station. 


Deolovment  Location  and  Duration 

Criminal  law  issues  will  be  dictated,  for  the  most  part,  by  two  iactois  -  the  deployment  location  and  the  deployment  duration. 
Oeolovment  Location. 

As  noted  in  TAB  C  International  Agreements,  the  location  of  the  overseas  exercise  is  cradaL  Reference  must  be  made  to 
Treaties  in  Fbrce  in  order  to  determine  if  a  stationing  arrangement  or  some  other  form  of  agreement  is  in  effect  between  the  US 
and  the  HN.  If  no  such  agreement  exists,  the  HN  may  attempt  to  exercise  exclusive  criminal  jurisdiction  over  US  .^oldiers  who 
violate  HN  laws.  If  a  SOFA  is  in  effect,  the  foreign  criminal  jurisdiction  arrangement  must  be  ascertained.  In  either  event,  a 
Country  Law  Studly  of  the  HN  should  be  obtained.  The  deploying  soldiers  must  then  be  briefed  concerning  the  HN  criminal 
legal  qpstem  and  the  foreign  criminal  jurisdiction  arrangement,  if  one  exists.  The  briefing  will  not  only  inform  the  soldier  of  the 
law,  but  also  act  as  a  significant  deterrent 

Another  issue  that  most  be  considered  is  the  question  of  whether  the  HN  will  allow  CDRs  to  exercise  UCMJ  jurisdiction, 
either  by  nonjudidal  punishment  or  court-martial,  within  its  territory.  This  issue  must  be  addressed  prior  to  deployment  and 
arrangements  made  for  resolving  cases  elsewhere  if  the  HN  objects  to  this  exercise  of  US  sovereignty. 

Deolovment  Duration. 

The  period  of  time  US  soldiets  will  be  deployed  overseas  is  critical  when  making  the  determination  as  to  where  military 
justice  actions  will  be  handled.  Will  cases  be  tried  at  the  deployment  location?  Will  all  cases  be  delayed  until  the  unit  returns 
to  CONUS?  Or,  will  individual  soldiets  be  returned  to  CONUS  to  stand  trial?  Regardless  of  the  decision  made  concerning  the 
place  of  trial,  the  resulting  logistical  problems  may  prove  to  be  substantial. 

(a)  Trial  in  the  Host  Nation. 

If  cases  are  to  be  tried  in  the  HN,  court  personnel,  such  as  the  military  judge,  court  reporter,  and,  possibly,  even  the  defense 
counsel,  must  be  detailed  and  brought  to  the  area.  Will  the  court  members  be  selected  from  thc^  officers  (and  possibly  enlisted 
personnel)  already  deployed  as  part  of  the  exercise?  Where  will  tiie  actual  trial  take  place-in  a  tent?  How  will  all  of  the 
pretrial  procedural  requirements  be  accomplished? 

(b)  Trial  in  CONUS. 

In  the  alternative,  if  the  cases  are  to  be  tried  in  CONUS,  either  individually,  on  a  case  by  case  basis,  or  upon  redeployment 


Several  examples:  2  Arts.  IS;  a  letter  of  reprimand  and  an  Art.  15;  a  counseling  statement  and  a  summary  court-martial;  and  so 
on.  Naturally,  each  case  must  be  determined  on  its  own  merit,  and  this  is  certainly  not  intended  to  take  away  the  commander’s 
discretion,  conscious  of  improper  command  influence,  and  use  the  2  PIECES  OF  BAD  PAPER  rule  as  a  red  flag  to  look  more 
closely  at  a  soldier’s  performance. 
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of  the  entire  unit,  other  problems  will  arise.  If  an  individuai  accused  is  returned  for  trial  before  the  entire  unit  redeploys,  will 
any  military  witnesses,  pmjiaps  essential  personnel,  also  be  returned  in  order  to  testify  at  the  trial?  If  there  are  local  national 
civilian  witnesses,  how  will  their  testimony  be  obtained?  Will  the  presence  of  these  individuals  be  required  by  the  military  judge? 
Is  the  SJA  element  prepay  to  take  their  depositions? 

On  balance,  subject  to  witness  availabilify,  it  would  appear  that  delaying  trials  until  redeployment,  if  possible,  is  clearfy  the  better 
alternative.  Other  problems  must  also  be  considered,  however.  If  an  accused  is  taken  into  custocfy  by  HN  authorities,  does  a 
Designated  Commanding  Officer  erdst,  and  how  will  the  custody  OF  the  accused  be  monitored?  will  courts  pending  at  the 
tinre  of  deployment  be  handled?  Will  speecfy  trial  problems  be  encountered  if  a  nondeployable  accused  in  pretrial  con&ement  is 
approaching  the  90  day  limit?  Finally,  have  rear  detachment  CDRs  been  given  UCMJ  authorify  so  that  pending  actions  can  be 
resolved  oqpeditiousfy? 

Criminal  law  issues  are  certain  to  occur  within  the  conterd  of  overseas  exercise  deployments.  Accordingfy,  careful 
predeployment  preparation  a  certain  to  pi^  significant  dividends. 


COMBAT  CRIMINAL  LAW  ISSUES 

Thtt  secticHi  of  the  HANDBOOK  addresses  criminal  law  problems  associated  with  combat  and,  specifically,  wartime  related 
offenses.^ 

lime  of  War.  Several  reasons  mandate  a  determination  of  the  existence  of  a  'time  of  war”: 

1.  Certain  offenses  can  occur  only  during  time  of  war  (Arts.  101,  IQS,  and  106); 

2.  Certain  offenses  are  punishable  by  death  only  during  time  of  war  (Arts.  86,  90,  and  113;  wartime  is  an  aggravating  factor 
for  the  purpose  of  death  sentences  for  arts.  118  and  120);  and 

3.  Hme  of  war  is  an  aggravating  factor  for  drug  offenses,  mialingeting,  and  offenses  by  a  sentinel 

4.  Para  S{B}{2}{IV},  Part  V,  MCM,  permits  a  CDR  to  reduce  a  soldier  two  grades  pursuant  to  Art  IS,  UCMJ,  during  time 
of  war  or  lutioiial  emergenqr  if  the  SECARMY  determines  that  circumstances  require  lifting  the  1  grade  reduction 
limitation. 

Definition 

The  Manual  for  Courts-Martial  (MCM)  defines  'time  of  war*  as  *.  .  .  a  period  of  war  declared  by  Congress  or  the  factual 
determination  by  the  President  that  the  existence  of  hostilities  warrants  a  finding  that  time  of  war  exists.*  The  definition  applies 
only  to  the  following  portions  of  the  MCM:  the  aggravating  circumstances  that  must  be  present  to  impose  the  death  penalty 
(R.C.M.  1004(cX6),  the  pumtive  articles  (MCM  1984,  Part  IV),  and  nonjudidal  punishment  (MCM,  19M,  Part  V). 

In  applying  the  d^nition  of  'time  of  war,*  the  Court  of  Military  Appeals  (CMA)  has  held  that  the  war  need  not  abv^ 
be  formally  declared.  Whether  a  'time  of  war*  exists  depends  upon  the  purpose  of  the  specific  article  in  which  the  phrase 
appears,  and  on  the  circumstances  surrounding  the  application  of  the  article..jrhere  are  two  spedfic  applications  of  this  phrase. 

1.  Persons  serving^  or  aocompanyii^  the  force  are  not  subject  to  court-martial  jurisdiction,  exctpt  during  time  of  war.  In 
US  V.  Averett^.  CMA  held  that,  in  order  for  the  military  courts  to  have  jurisdiction  over  civiliuis.  Congress  had  to  issue  a 
formal  declaration  of  war. 

2.  Art.  43,  UCMJ,  extends  the  statute  of  limitations  for  offenses  committed  in  time  of  war.y^  The  specific  provisions  follow: 

a.  There  is  no  statute  of  limitations  for  the  crimes  of  Desertion,  Absence  Without  Leave,  Aiding  the  Enemy,  Mutiny,  or 
Murder,  and  persons  accused  of  these  crimes  may  be  tried  and  punished  anytime  (UCMJ  art  43(a)). 

b.  The  President  or  Service  Secretary  n^  certify  particular  offensns  that  should  not  go  to  trial  during  a  time  of  war  if 
prosecution  would  be  inimical  to  national  security  or  detrimental  to  the  war  effort  In  these  cases,  the  statute  of 
limitations  may  be  extended  to  six  months  after  the  end  of  hostilities  (UCMJ  art  43(c)). 

c.  The  statute  of  limitations  is  also  suspended  for  three  years  after  the  end  of  hostilities  for  offenses  pertaining  to 
fraud,  offenses  involving  real  properfy,  and  offenses  relating  to  contracts.^ 

Determination  of  Time  of  War.*  CMA  has  established  a  factual  test  to  determine  whether  a  time  of  war  exists  and  has 
articulated  several  factors  it  will  look  to  in  malting  such  an  analysis. 

1.  There  must  be  armed  hostilities  against  an  organized  enemy.  ° 


nature,  combat  related  offenses  are  unusual  to  the  normal  JA  practice  of  military  law.  Thus,  they  require  special  attention, 
research,  and  ingenuity  in  prosecution  and  defense.  While  some  cites  are  provided  herein,  sources  such  as  the  UCMJ  and  MCM  are 
essential  to  pn^r  charging.  For  historical  perspective,  one  should  see  W.  Winthrop’s  Military  Law  and  Precedents  (19201.  and  E. 
Samuel’s  An  Historical  Account  of  the  British  Army  and  of  the  Law  Military  (18161. 

^  19  U.S.CMA.  363,  41  CM.R.  363  (1970). 

*CMA  held  that  Vietnam  was  a  time  of  war  for  sUtute  of  limiutions  purposes.  US  v.  Anderson.  38  CM.R.  386  (1968). 

^CMJ  art.  43(f).  The  date  hostilities  end  is  proclaimed  by  the  President  or  established  by  a  joint  resolution  in  Congress. 

^  US  v.  Shell.  23  CM.R  110  (1957). 


P-2 


2.  Thexe  must  be  significant  movement  to  and  numbeis  of  US  forces  in  the  combat  ai^  ^ 

3.  There  must  be  a  large  number  of  casualties  inflicted  by  either  party  to  the  conflicty^ 

4.  There  must  be  legislation,  executiw  orders,  or  proclamations  concerning  the  hostilities,  indicative  of  a  time  of  war.  ’ 

5.  A  ferocity  of  combat  must  esdst 

6.  Tben  must  be  substantial  suffering  by  the  parties  to  the  conflict 

7.  There  must  be  a  major  impact  cm  the  nation  caused  by  the  conflict  in  question. 

OfA  rqected  the  notion  that  there  is  a  geographical  component  to  the  'time  of  war*  in  the  sense  that  absence  from  the 
combat  zone  at  the  time  of  an  offense  does  not  prevent  the  offense  from  occurring  in  'time  of  war.*  For  example,  in  a  case  in 
wfakfa  an  accused  absented  himself  without  leave  from  Port  Lewis,  Washington,  during  the  Korean  conflict,  CMA  held  that  the 
Korean  conflict  was  a  war  within  the  meaning  of  UCMJ,  art  43(a)  and  that  the  accused’s  geographical  location  at  the  time  of  the 
offense  was  irrelevant  *In  either  instance,  the  Armed  forces  are  deprived  of  a  necessary-periups  vita'ty  necessary-combat 
repiacenient^^ 

Analvme  the  Time  of  War*  Reauireim^  Three  offenses  may  occur  only  during  time  of  war. 

1.  Improper  use  of  a  countersign  (UC5ll  art  101)  prohibits  disclosing  the  parole  or  countersign  to  one  not  entitled  to  receive 
it  and  giving  a  parole  or  countersign  different  fr^  that  authorized  by  the  command. 

2.  Mummduct  as  a  pmoner  (UCMJ  art  lOS)  makes  it  criminal  to  improve  one’s  position  as  a  pritoner  (a)  to  the  detriment 
of  other  prismets  and  ^)  contrary  to  law,  custom  or  regulation.  Art  105  also  makes  criminal  the  i^treatment  of 
prisoners  while  the  accused  is  in  a  position  of  authority. 

3.  Spying  imposes  a  mandatory  death  penalty  upon  those  who  lurk,  act  under  false  pretenses  to  coUect  or  attempt  to  collect 
iifformatkm  for  conveyance  to  the  enenty. 

The  MCM  provides  that  five  offenses  warrant  imposition  of  the  death  penalty  in  time  of  war.  These  offenses  are  not 
capital  crimes  in  peacetime,  but  because  comnussion  of  these  offenses  can  place  entire  units  in  jeopardy,  the  death  penalty  may 
be  imposed  to  deW  soldiers  committing  these  offenses.  These  five  offenses  are  discussed  below. 

1.  Desertion  in  time  of  war  normally  occurs  when  the  accused  leaves  his  unit  or  place  of  duty  with  either  the  intent  to  remain 
away  permanently  or  with  the  intent  tp  avoid  hazardous  duty  or  to  shirk  important  service.  The  last  execution  for 
desertion  came  during  World  War  Q. 

2.  Commission  of  one  of  three  separate  acts-striking,  assaulting,  or  disobeying  a  superior  commissioned  officer-constitutes  a 
violation  of  Art  90,  UCMJ  (Anulting  or  Willfully  Disobeying  a  Superior  Commissioned  Officer). 

3.  hfi^havior  of  a  sentiiuti  (UCMJ  art  113)  punishes  soldiers  who  are  found  drunk  or  asleep  on  their  posts  or  who  leave 
their  posts  before  beiag  properly  relieved. 

4.  Rape  is  a  capital  offense  in  both  wartime  and  peacetime.  The  elements  of  the  crime  are  the  same  in  both  situations,  but 
the  fact  that  a  rape  occurs  during  wartime  provides  one  of  the  aggravating  factors  that  must  be  present  before  a  court  may 
impose  the  death  pemdiy. 

5.  Homicide  (UCMJ  ait.  118)  is  another  offense  which  may  be  a  capital  offense  in  wartime  and  pea  xtime.  As  in  the  instance 
of  wartime  rape,  homicide  may  be  aggravated  by  the  fact  of  its  commission  in  wartime,  allowing  the  court  to  impose  the 
death  penalty. 

Time  of  war*  is  a  factor  which  increases  the  sentence  for  certain  offenses.  The  maximum  punistments  for  drug  offenses, 
malingering,  and  loitering  while  serving  as  a  sentinel  are  increased  when  committed  in  time  of  war. 


^See  Averette.  41  CM.R.  363  (1970). 

%ee  Bancroft.  11  CM.R.  5  (1963). 

^®Averette,  at  365. 

See  Avers.  15  CM.R.  at  227  (1954). 

^Vor  example,  reporting  plans  of  escape,  secret  food  and  arras  caches,  etc.  An  escape  that  causes  injury  to  fellow  prisoners 
does  not  fall  within  the  ambit  of  this  offense. 

art.  106.  Spying  does  not  violate  the  law  of  war.  'Spies  are  punished,  not  as  violators  of  the  law  of  war,  but  to  render 
that  method  of  obtaining  information  as  dangerous,  difficult,  and  ineffective  as  possible.*  (FM  27-10,  pan  77). 

^^e  Slovik.  E.  Theatre  of  Operations  CMCO  No.  5555. 
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Offemeg  Unique  to  a  Wartime  Bnviionmeitt.  Certain  violations  of  the  UCMJ  penalize  conduct  unique  to  a  combat  environment. 
As  described  above,  several  offenses  nu^  occur  only  in  time  of  war  or  have  increased  punishments  in  time  of  war.  The  following 
crimes  need  not  occur  in  time  of  war  to  be  criminal,  but  they  have  elements  that  may  occur  only  in  a  wartime  situation. 

Misbehavior  Before  the  Enemy.  Art  99,  UCMJ,  is  an  amalgamation  of  nine  different  offenses  and  is  meant  to  cover  all  offenses 
of  misbehavior  before  the  enemy.  UCMJ,  article  134  is  not  a  catch-all  designed  to  apply  to  these  types  of  violations.  Each  of 
these  crimes  must  be  committed  before,  or  in  the  presence  of,  the  enemy. 

*Eiiea9*  Defined.  Enemy  includes  forces  of  the  enemy  in  time  of  war,  or  any  hostile  body  that  our  forces  may  be  opposing. 
such  as  a  rebellious  mob  or  a  band  of  renegades,  and  includes  civilians  as  well  as  members  of  military  organizations. 


'Befbie  tlie  Bneaqr*  Defined.  To  be  before,  or  in  the  presence  of,  the  enemy,  one  must  stand  in  close  tactical,  not  physical, 
prodmity  to  the  foe.  CMA  has  defined  the  concept  as  follows: 

It  may  not  be  passible  to  carve  out  a  general  rule  to  fit  all  situations,  but  if  an  organization  is  in  a  position  ready  to  participate 
in  either  an  offensive  or  defensive  battle,  and  its  weapoiu  are  capable  of  delivering  fire  on  the  enemy  within  effective  range  of 
the  enenqr  weapons,  then  that  unit  is  before  the  enemy. 

In  applying  this  definition,  courts  have  held  that  a  member  of  a  fiont  line  platoon,  a  member  of  a  mortar  unit  supporting 
friend^  troops,  and  a  soldier  running  awi^  near  friendly  artillery  units  less  than  six  miles  ffom  the  fiont  lines  were  all  'before 
the  enemy.”  The  definition  and  the  court  interpmtations  make  this  element  dependent  upon  the  circumstances  surrounding  the 
t^ense  and  leave  the  issue  to  the  trier  of  fact 


'Befiire  the  Enen^*  Offenses. 

a.  An  accused  is  guilty  of  running  away  if,  without  authority,  he  leaves  his  place  cf  duty  to  avoid  actual  or  impending 
combat  He  need  not  actually  run,  but  must  only  make  an  unauthorized  departure. 

b.  Shamefully  abandoning,  surrendering,  or  delivering  up  command  punishes  cowardly  conduct  of  CDRs  who,  without 
justification,  give  up  their  commands.  Such  acts  can  be  justified  onfy  1^  the  utmost  necessi^  or  extremity. 

c.  An  accused  endangers  the  safety  of  a  command  when,  through  disobedience,  neglect  ot  intentional  misconduct,  he 
puts  the  safety  of  the  command  in  peril. 

d.  Soldiers  may  not  cast  away  arms  or  ammunition  before  the  enemy  for  ai^  reason.  It  is  immaterial  whether  the 
accused  acted  to  aid  himself  in  running  away,  to  relieve  fatigue,  or  to  show  his  disgust  with  the  war  effort. 

e.  Cowardly  conduct  consists  of  an  act  of  cowi^ice,  precipitated  by  fear,  which  occurs  in  the  presence  of  the  enemy. 
The  mere  displ^  of  the  natural  feeling  of  apprehension  before,  or  during,  battle  does  not  violate  this  article;  the 
gravamen  of  this  crime  is  the  accused’s  refill  to  perform  his  duties  or  abandonment  of  duties  because  of  fear. 

f.  Quitting  one’s  place  of  duty  to  plunder  or  pillage  occurs  when  aiT accused  leaves  bis  place  of  duty  with  the  intent  to 
unlawfully  seize  public  or  private  property.  It  is  enough  that  the  accused  quit  bis  duty  with  the  specified  purpose;  he 
need  not  ever  actually  plunder  or  pillage  to  violate  this  subdivision  of  the  article. 

g.  Causing  false  alarms  includes  the  giving  of  fidse  alarms  or  signals,  as  well  as  spreading  false  or  disturbing  rumors  or 
reports.  It  must  be  proven  that  a  false  alarm  was  i^ued  by  the  accused  and  tliat  he  did  so  without  reasonable 
justification  or  excuse. 

h.  An  accused  willfully  fails  to  do  bis  utmost  to  encounter  the  enemy  when  he  has  a  duty  to  do  so  and  does  not  do 
everything  be  can  to  encounter,  engage,  capture,  or  destroy  certain  enemy  troops,  combatants,  vessels  or  aircraft.  An 
example  of  this  offense  might  be  a  willful  refusal  to  go  on  a  combat  patrol. 

i.  The  failure  to  afford  relief  and  assistance  involves  situations  where  friendly  troops,  vessels  or  aircraft  are  engaged  in 
battle  and  require  relief  or  assistance.  The  accused  must  be  in  a  position  to  provide  this  relief  without  endangering 
his  own  mission  and  must  fail  to  do  so.  The  accused’s  own  specific  tasks  and  mission  limit  the  practicable  relief  and 
assistance  he  can  give  in  a  particular  battle  situation. 

War  Trophies.  Soldiers  must  give  notice  and  turn  over  to  the  proper  authorities,  without  delay,  all  captured  or  abandoned 

enemy  property.  Individuals  failing  to  adhere  to  tfau  requirement  can  be  punished  for  three  separate  acts. 

1.  Failing  to  give  notice  or  turn  over  property. 

2.  Buying,  selling,  trading,  or  in  any  way  disposing  of,  captured  or  abandoned  property. 

3.  Engaging  in  looting  or  pillaging.  Under  a  provision  of  the  Assimilative  Crimes  Act,  It!  USC  section  13,  violations  of  26 


^^US  V.  Monday,  36  CM.R.  711  (A.B.R.  1966),  pet,  denied.  37  C.M.R.  471  (CM. A.  1969) 

V.  Soerland.  5  CM.R.  89,  91  (1952). 

^^uring  Urgent  Fury,  a  soldier  who  refused  to  board  a  plane  at  Pope  Army  Airfield  (Ft.  Bragg)  was  charged  with  misbehavior 
before  the  enemy.  The  judge  dismissed  the  charge  (not  "before  the  enemy").  The  accused  was  convicted  of  missing  movement  by 
design. 

^°See  Smith.  7  CM.R.  73  (A.B.R.  1953),  and  Barnett.  3  CM.R.  248  (A.B.R.  1951). 

^*See  Morrison.  492  F.2d  1219  (1974).  Captured  or  abandoned  property  (here,  money)  discovered  during  wartime  becomes  the 
property  of  the  government  whose  forces  made  the  discovety. 
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use  S844,  5861  (unlawful  importation,  transfer,  and  sale  of  a  dangerous  firearm)  may  be  charged  as  violations  of  the 
UCMI,  art  134. 


Ffrate  Piooertv.  As  a  general  rule,  private  proper^  may  always  be  requisitioned  or  destroyed  if  military  necessi^  so  requires. 
The  goal  during  combat  is  to  avoid  utmecessary  desbuction  of  such  property,  as  well  as  disdpiinary  problems,  by  training  soldiers 
in  the  law  regao^g  private  ptoperqr.  This  tndning  will  aid  the  CDR  in  accounting  for  property  and  in  pqnng  for  only  proper 

riafawK. 

Wroogfiil  destruction  of  private  property  violates  UCMJ,  art  109.  This  article  prohibits  either  willful  or  reckless  destruction 
or  damage  to  private  proper^  and  carries  a  maximum  punishment  of  a  dishonorable  discharge,  total  forfeiture  of  all  pay  and 
allowanoes,  and  confirKment  for  five  years. 

A  wrongful  taking  ot  private  properqr  violates  UCMJ,  art  121.  There  are  no  provisions  in  this  article  that  api^, 
specifically,  to  wartime  atuations.  The  «««"«"««"  punishment  for  violation  of  this  provision  is  dishonorable  discharge,  forfeiture 
(k  aU  pay  allowances,  and  confinement  for  five  years. 

A  Detailed  Analysis  of  Potential  War*i«"*'  r>ffMigwt 

Mutiny  or  Sedition  (UCMJ  art  94).  Mutit^  and  sedition  consist  of  four  separate  offenses,  all  of  which  require  the  endangerment 
ot  established  military  or  civilian  authori^.  Neither  mutiny  or  sedition  has  to  occur  during  ’time  of  war*  to  be  punishable  by 
death. 

Mutiny  reqimes  an  intent  to  usurp  or  override  military  authority  and  can  be  committed  by  either  creating  violence  or  a 
disturbance  or  by  rtfiising  to  obey  orders  or  perform  duties.  While  creating  violence  or  a  distiifoance  can  be  accomplished  either 
alone  or  with  others,  a  refusal  to  obey  orders  or  perform  duties  requires  a  concert  of  purpose  among  two  or  more  people  to 
resist  lawful  military  authority.  The  resistance  nuy  be  nonviolent  or  unpremeditated  and  may  consist  onfy  of  a  persistent  refusal 
to  obey  orders  or  to  perform  duties. 

Sedition  is  a  separate  offense  and  requires  a  concert  of  action  among  two  or  mote  pet^le  to  resist  civil  authority  through 
violence  or  disturbance.  Failure  to  prevent,  suppress,  or  report  a  mutiny  or  sedition  also  constitutes  a  crime. 

Failure  to  prevent  these  acts  requires  that  the  mutiny  or  sedition  took  place  in  the  accused’s  presence  and  that  he  failed  to 
do  his  utmost  to  prevent  and  suppress  the  insurrection.  If  the  accused  fails  to  use  the  force,  to  include  deadly  force,  necessary 
to  quell  the  disturbance  under  the  circumstances,  he  has  failed  to  do  his  utmost 

The  accused’s  failure  to  take  all  reasonable  mearu  to  inform  his  superiors  of  an  offense  of  mutii^  or  sedititm,  which  he 
had  reason  to  believe  was  taking  place,  constitutes  the  fourth  offense  under  article  94.  The  accused  must  take  the  most 
expeditious  means  available  to  report  the  crime.  Whether  he  had  reason  to  believe  these  acts  were  occurring  is  judged  by  the 
standard  of  the  response  of  a  ’reasonable  man*  in  similar  cireumstances. 

Subordinate  ConroelHny  .Surrender  (UCMJ  art  100).  The  death  penal^  can  be  given  for  tlie  offense  r  >  .ompelling  a  CDR  to 
surrender,  an  attempt  to  compel  surrender,  and  for  striking  the  colors  or  flag  to  any  enemy  without  proper  authority. 

Compelling  surrender  involves  the  commission  of  an  overt  act  by  the  accusedthat  was  intended  to,  and  did,  compel  the  CDR  of 
a  certain  place,  vessel,  aircraft  or  other  military  organixation  to  give  it  up  to  the  enemy  or  to  abandon  it  An  attempt  is 
comprised  of  the  same  elements,  except  the  act  must  oidy  ’apparently  tend’  to  bring  about  the  compulsion  of  surrender  or 
abandonment  and  the  overt  act  must  amount  to  more  than  mere  preparation.  These  offenses  are  similar  to  mutiny,  except  that 
no  concert  of  purpo^  is  requited  to  be  found  guilty. 

To  be  guilty  of  striking  the  colors  or  the  flag  requires  that  the  accused  nuUte,  or  be  responsible  for,  some  unauthorized 
offer  of  s’lrrender  to  the  enemy.  The  offer  to  surrender  can  take  ai^  form  and  need  not  be  communicated  to  the  enemy. 

Sending  a  messenger  to  the  enemy  with  an  offer  of  surrender  is  sufficient  to  constitute  the  offense;  it  is  not  necessary  for  the 
enemy  to  receive  it. 

Improper  Use  of  Countersian  (UCMJ  art  101).  A  countersign  is  a  word  or  procedure  used  by  sentries  to  identify  those  who 
cross  friendfy  lines;  the  parole  is  a  word  to  check  the  countersign  and  is  given  onfy  to  those  who  check  the  guards  and  the  CDRs 
of  the  guards.  Two  separate  offenses  faU  within  the  ambit  of  article  101:  disclosing  the  parole  or  countersign  to  one  not 
entitled  to  receive  it  and  giving  a  parole  or  countersign  different  from  that  authorized. 

Those  authorized  to  receive  the  parole  and  countersign  must  be  determined  by  the  peculiar  circumstances  and  orders  under 
which  the  accused  was  acting  at  a  particular  time.  Revealing  these  procedures  or  words  is  done  at  one’s  peril,  despite  the  intent 
or  motive  at  the  time  of  disclosure.  Negligence  or  inadvertence  is  no  defense  to  the  crime,  nor  is  it  excusable  that  the  accused 
did  not  know  the  person  to  whom  the  countersign  or  parole  was  given  was  not  entitled  to  receive  it. 

Forcing  a  Safeguard  (UCMJ  art.  102).  A  safeguard  is  a  guard  detail  or  written  order  established  by  a  CDR  for  the  protection  of 
enemy  and  neutral  persons,  places,  or  property.  The  purpose  of  a  safeguard  is  to  pledge  the  honor  of  the  nation  that  the  person 
or  property  will  be  respected  by  US  forces.  A  belligerent  may  not  employ  a  safeguard  to  protect  its  own  forces.  A  safeguard 
may  not  be  established  by  the  posting  of  guards  or  off-limits  signs  unless  a  CDR  takes  those  actions  necessary  to  protect  enemy 
or  neutral  persons  or  property. 

This  offense  is  committed  when  the  accused  violates  the  safeguard  and  he  knew,  or  should  have  known,  of  its  existence. 

Any  trespass  of  the  safeguard  is  a  violation  of  this  article. 

Aiding  the  Enemy  (UCMJ  art.  104).  Ftve  separate  acts  are  made  punishable  by  this  article:  aiding  the  enemy,  attempting  to  aid 
the  enemy,  harboring  or  protecting  the  enemy,  giving  intelligence  to  the  enemy,  and  communicating  with  the  enemy. 

Although  this  article  does  not  prohibit  aiding  prisoners  of  war,  it  does  make  assisting  or  attempting  to  assist  the  enemy 
with  arms,  ammunition,  supplies,  money,  or  any  other  form  of  assistance  a  crime. 

Harboring  or  protecting  the  enemy  requires  that  the  accused,  knowing  the  person  being  helped  is  the  enemy,  and  without 
proper  authority,  si'ields  him  from  injury  or  other  misfortune.  The  protection  can  take  any  form;  physical  assistance  or  deliberate 
deception  will  both  violate  the  article. 


An  accused  vidates  the  prohibition  against  giving  intelligence  to  the  enemy  by  giving  accurate,  or  implie<%  accurate, 
inftnmatioB  to  the  eneniy.  This  is  an  aggravated  form  of  communicating  with  the  enenqr,  because  the  offense  implies  that  the 
infonnation  passed  has  potential  value  to  the  opposition.  The  information  need  not  be  entirely  accurate,  nor  must  the  passing  of 
the  information  be  diie^  from  the  accused  to  the  enemy;  however,  the  accused  must  have  actual  knowledge  of  his  acts. 

Ihe  final  offense  under  this  article  is  communication  with  the  enemy.  Any  form  of  unauthorized  communication, 
conespondence,  or  intercourse  with  the  eneniy  is  prohibited,  whatever  the  accused’s  intent  The  content  or  form  of  the 
communication  is  irrelevant,  as  long  as  the  accused  is  actually  aware  that  he  is  communicating  with  the  enemy.  Completioa  of 
the  offense  does  not  depend  on  the  enenqr's  use  of  the  infonnation  or  a  return  communication  from  ^  enmiqr  to  the  accused; 
the  offense  is  complete  once  the  cortespondenoe  issues-either  direct^  or  indirect^-  from  the  accused.  Prisoners  of  war  and 
citizens  of  neutral  powers  resaUng  in,  or  visiting  invaded  or  occupied  territory  can  violate  this  artide,  as  it  applies  to  all  persons, 
whether  or  not  thqr  are  otherwise  subject  to  military  law. 

^gj^i^CUCMJ  art.  106).  This  offense  makes  it  a  crime  to  act  under  false  pretenses  to  collect,  or  attempt  to  collect,  information 
for  the  eneniy  in  areas  in  which  people  are  worfciiig  to  aid  the  US  war  effort  The  prosecution  must  prove  that  the  accused 
intended  to  convey  information  to  the  enany,  but  need  not  prove  that  the  accused  actually  received  information  or  convened  it  to 
the  enenqr.  Aiqaioe,  military  or  civilian,  nuqr  be  tried  for  qying,  unless  they  fall  into  the  following  categories. 

1.  Members  of  an  armed  force  or  civilians  who  are  not  wearing  a  disguise  and  perform  their  missions  openly  after  penetrating 
friend^  liims. 

2.  ^iKS,  who  after  having  returned  to  enenqr  lines,  are  later  captured. 

3.  Persons  living  in  occupied  territory  who  report  on  friendly  activities  without  lurking,  and  without,  acting  clandestinety  or 
under  false  pretenses.  Such  individuals  nu^  be  guilty  of  aiding  the  enemy,  however. 

Misbehavior  of  a  Sentinel  (UCMJ  art  113).  A  sentinel  who  is  found  drunk  or  asleep  on  his  post,  or  who  leaves  his  post  before 
being  properly  relieved,  may  suffer  the  de^  penal^  if  the  offense  is  committed  in  time  of  war. 

Hie  deWtion  of  "diunk*  comes  ftom  article  111,  Drunken  or  Reckless  Driving.  A  person  is  drurk  when  he  is  intoxicated 
sufficiently  to  "impair  the  rational  and  fell  ezetdse  of  the  mental  or  physical  faculties."  The  definition  of  "asleep"  requires 
impairment  of  the  sentinel’s  mental  and  piqmcal  condition,  sufficient  enough  that  although  not  completely  comatose,  he  is  unable 
to  fully  exercise  his  faculties. 

The  sentinel's  post  is  the  area  at  which  he  is  required  to  perform  bis  duties.  Straying  from  this  area  slight^  does  not 
amount  to  an  offense,  unless  the  departure  would  prevent  the  sentinel  ftom  fully  executing  his  mission.  A  sentinel  is  posted 
when  he  is  ordered  to  begin  his  duties.  No  formal  order  or  cetemoiqr  is  needed  it  is  enough  that  routine  or  standard  operating 
procedur  t  require  the  individual  to  be  on  post  at  a  particular  time.  The  term  a^es  equalty  in  garrison,  in  the  field,  or  in 
combat  when  listening  posts,  observation  posts,  forward  security,  and  other  warning  devices  ate  used. 

Malinsering  (UCMI  art  IIS).  Soldiers  who  feign  illness,  physical  disablement,  or  mental  impairment  or  '  dio  intentionally  injure 
themselves  in  order  to  avoid  duty  ate  guilty  of  malingering.  The  offense  pui^es  those  who  intend  to  ivoid  work.  The  severity 
and  the  method  of  infliction  of  the  injury  are  immaterial  to  the  issue  of  guilC 

Prosecutors  must  allege,  and  prove,  the  following  elements  to  obtain  a  conviction  for  soldiers  who  intentionally  mjuie 
themselves  to  avoid  overseas  duqr. 

1.  The  accused  was  ordered  overseas  for  du^ 

2.  The  accused  knew  of  these  orders; 

3.  In  order  to  avoid  crmiplying  with  the  orders,  the  accused  injured  himself  in  some  manner. 

The  specification  must  allege  that  the  injury  was  inflicted  to  avoid  work,  duty  or  service.  In  US  v.  Mamaluv.  the  accused 
injured  himself  in  order  to  avoid  confinement  in  the  brig  at  Pearl  Harbor  Naty  Base.  The  trial  counse.'  alleged  that  the  accused 
injured  himself  "for  the  purpose  of  avoiding  confinement  in  the  US  Naval  Base  Brig."  The  defense  contended  that  this  phrase 
did  not  fairly  state,  or  imply,  that  the  injury  was  inflicted  to  avoid  work,  duty  or  service.  The  court  held  that  the  necessary 
element  was  fairfy  implied,  as  the  accused’s  place  of  duty  was  the  brig  at  Pearl  Harbor  and  the  specification  protected  him  from 
any  further  prosecution  on  the  same  charge. 

Offenses  by  a  Sentinel  fUCMJ  art  134).  Sentinels  are  held  to  a  high  standard  of  conduct,  especially  in  wartime.  Thus,  it  is  a 
cnininal  offense  for  a  sentinel  to  loiter  or  wrongfully  sit  down  on  h^  poet  when  that  conduct  is  prejudicial  to  good  order  and 
discipline  or  brings  discredit  to  the  armed  forces.  These  are  criminal  acts  in  peacetime  and  wartime;  however,  the  maximum 
punishment  is  inoeased  to  a  dishonorable  discharge,  forfeiture  of  all  pay  and  allowances,  and  confinement  for  two  years  in  time 
of  war. 

Straggling  (UCMJ  art  134).  Straggling  applies  in  peacetime  and  combat  to  soldiers  who,  while  accompj*nying  their  organization 
on  a  match,  maneuver,  or  similar  exercise  wander  jnvay,  stray,  or  become  separated  from  their  unit  Trial  counsel  must  plead  the 
specific  mission  or  maneuver  in  the  specification.^^ 


22 

During  Operation  Urgent  Fury,  a  platoon  radio-telephone  operator  straggled  behind  the  unit  and  .ventually  became  so  scared 
that  he  was  found  cowering  in  a  ditch.  He  was  charged  with  straggling  (UCMJ  art.  134)  and  endangering  the  safety  of  his  platoon 
(UCMJ  art.  99(3)). 
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SAMPLE  TRANSFER  OP  JURlSDICnON 
(APPX  Eat^  A  Letter) 


APPX  7  (LEGAL  AFFAIRS)  TO  ANNEX  E  (PERSONNEL  AND  AOMIN)  TO  IST  ID  (MECH)  REFORGER  PLANNING 
DERECnVE  (REAR  DETACHMENr  OPERATIONS) 

REFERENCES: 

a.  AR  27-10  b.  FT  Rilqr  Supplement  to  AR  27-10 

c.  AR  27-20  <L  AR  27-40 

e.  AR  27-50  f.  AR  210-40 

g.  AR  735-11  h.  Muoal  for  Couita-Maitial,  1%4 

snrU^TON.  Basic  Planning  Directive. 

2.  Tb  provide  legal  services  and  support  to  the  1st  ID(Mech)  Rear  (Piov)  and  FT  Riley  during  REFORGER  86. 

a.  OCTetal  Basic  Planning  Directive. 

b.  Nfalitaiv  Justice. 

(1)  CDR,  1st  it)  (Mech),  upon  departure  from  FT  Riley  wilL- 

(a)  Transfer  General  Court  Martial  Convening  AuthoriQr  (GCMCA)  for  1st  ID  (Mech)  Rear  (Prov)  to  the  Deputy 
Post  CDR,  FT  Ril^,  Kansas,  until  his  return  from  RETORGER  86. 

(b)  Transfer  all  cases  he  has  referred  to  trial  to  the  Deputy  Post  CDR,  FT  Riley,  Kansas,  until  his  return  Crmn 
REFORGER  86. 

(2)  Deputy  Post  CDR,  FT  Riley,  will: 

(a)  Assume  command  of  FT  Ril^  during  the  absence  of  the  CDR  1st  ID  (Mech)  and  FT  Riley,  for  REFORGER 

86. 


(b)  Exetciae  GCMCA  over  all  service  members  and  units  assigned  or  attached  to  the  1st  ID  (Mech)  Rear  (Prov),  FT 
Riley,  and  the  US  Army  Correctional  Activity. 

(3)  CDRs  of  all  dqtlaying  Major  Subordinate  Commands  (MSQ,  1st  ID  (Mech),  wilh 

(a)  Organize  provisional  headquarters  and  chain  of  command  for  rear  detachments,  as  appropriate. 

^)  Pr^de  G3,  Force  Development,  unit  organizational  structure  and  chain  of  command  for  respective  rear 
detachment  NLT  1  Nov  1985. 

(c)  Upon  departure  feom  FT  Riley,  transfer  Special  Court-Martial  Convening  Authority  (SPMCA)  over  respective  tear 
detachments  to  CDR  937th  Eng  Group. 

(d)  Upon  dtyMTture  feom  FT  lUley,  transfer  all  cases  th^  have  referred  to  trial  to  the  CDR  937th  Engineer  Group, 
until  their  return  feom  REFORG^  86. 


(e)  Insure  service  members  fedng  charges  that  have  been  referred  to  trial  are  not  deployed  on  REFORGER  86. 

(4)  The  CDR  937th  Engmeer  Group,  will  exercise  SPMCA  over  all  MSC,  1st  ID  (Mech),  rear  detachments  during 

the  absence  of  MSC  CDRs  for  REFORGER  86. 


(5)  G3,  Force  Development,  wilL* 

(a)  Issue  appropriate  orders  implementing  the  command  structures  of  the  1st  ID  (Mech)  Rear  (Prov),  and  FT  Riley. 
^)  Issue  appropriate  orders  attaching  all  provisional  MSGs  and  tear  detachment  personnel  to  the  937th  Engineer 
Group  for  spedal  court-martial  jurisdiction. 

(6)  SJA,  Ist  ID  (Mech)  and  FT  Rilqr,  will: 

(a)  Prepare  letter  transferring  GCMCA  to  the  Deputy  post  CDR  for  the  signature  of  the  CDR  1st  ID  (Mech)  and 
FT  Riley,  prior  to  his  departure  for  REFORGER  86. 


(b)  Prepare  letter  for  MSC  CDRs*  signatures  transferring  SPCMCA  to  the  CDR  937th  Engineer  Group,  prior  to 
their  departure  for  REFORGER  86. 

(c)  Assist  G3  in  establishment  of  rear  detachment  jurisdiction  and  publication  of  appropriate  attachment  orders, 

c.  Legal  Assistance.  Administrathie  Law.  Claims. 

The  SJA,  1st  ID  (Mech)  and  FT  RilQr,  will  maintain  sufficient  staffing  to  provide  full  legal  support  in  all  areas  of 
responsibility  to  the  1st  ID  (M<^)  Rear  (Prov)  and  FT  Ril^  during  REFORGER  86. 

4.  SHRVICB  SUPPORT.  Basic  Raiming  Directive. 

5.  COMMAND  AND  sTGNAL  Basic  banning  Directive. 


Sanqife  Letter  Ttansfening  Coort.Mattial  Convening  Authority. 


SUBJECT:  Order  Transferring  Special  Court-Martial  Jurisdiction. 

1.  Effective  0001  hours, _ Jan  1986,  I  hereby  order  the  transfer,  to  the  CDR  937th  Engineer  Group,  1st  ID  (Mech),  of 

spMial  court-martial  jurisdiction  over  all  court-martial  cases  referred  to  trial  by  the  command  and  all  new  cases  coming  into 
existence  on,  and  after,  the  date  of  this  order. 

2.  The  departure  of  the _ (Brigade/DIVARTY/DISCOM)  for  REFORGER  86  causes  the  transfer  of  special  court- 

martial  convening  authority. 

3.  The  return  of  the _ (Brigade/DfVARTY/DISCOM)  from  REFORGER  86  will  rescind  this  order. 


Colonel, _ 

Commanding 
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DBSEBT  SHIELJD 
GENERAL  ORDER  1 

OPER/DBSERT  SHIELD/MSOID/ORDER/USCINCCE^r^ 

SUBJECT:  DESERT  SHIELD  GENERAL  ORDER 

AcnvrnEs  for  us  rbrsonnel  servino  in  central  command 

1.  Thk  menage  txannuta  USONCENT  Deaeit  Shield  Genenl  Older  No.  1.  It  is  aj^licable  to  all  us  miiit^  peisoonel  and 
to  us  petaons  seivii^  widi  or  aooompaiqring  the  Aimed  Pones  in  the  USCENTCOM  aor  deidajred  or  acting  in  support  of 
Opemtioa  Desert  Shield.  rnmiMndm  ue  directed  to  readdien  this  order  to  their  unitt  and  ensure  widest  dissemination 
to  the  lowest  levels  of  command. 

2.  Statement  of  militaiy  purpose  and  neoessi^.  Operation  Desert  Shield  places  US  Armed  Fbroes  into  USCENTCOM  AOR 
countries  where  Islatnir  Lnr  and  Arabic  customs  prohibit  or  restrict  certain  activities  which  are  generally  permissible  in 
Western  societies.  Restrictioos  upon  these  activitin  are  essential  to  preserving  US  •  host  nation  relations  and  the 
combined  operations  of  US  and  frtendijr  forces.  Commanders  and  supervisors  are  eqiected  to  exercise  discretion  and  good 
judgement  in  enforcing  this  General  Order. 

3.  THE  FOLLOWING  ACnVITlES  ARB  PROHEBITEDI 

a.  Taking  of  war  trophies. 

b.  Purchase,  possession,  use  or  sale  of  private^  owned  fixeaiins,  ammunition,  explosives,  or  the  introduction  of  these 
items  into  the  USCENTCOM  AOR. 

c.  Entrance  into  a  mosque  or  other  site  of  Islamic  religious  significance  by  non-moslems  unless  directed  to  do  so  by 
military  authorities  or  by  military  necessity. 

d.  Introduction,  possession,  use,  sale,  transfer,  manufacture  or  consumption  of  any  alcoholic  beverage. 

e.  Introduction,  possession,  tracer,  sale,  oeatioa  or  diq)lay  of  any  pornographic  photograph,  videotape,  movie,  drawing, 
book  or  magarine  or  similar  representations.  For  purposes  of  this  order,  *pomogiap^  meaiu  any  medium  which 
dispbqn  human  genitalia,  uncovered  women’s  breasts,  or  any  human  sexual  act  It  is  intended  to  include  not  onfy 
'obKm  items',  but  items  of  'art*  which  dis{d^  human  genitalia,  uncovered  women’s  breast  or  any  human  sexual  act 

f.  The  introduction,  possession,  transfer,  sale,  creation  or  d^lay  of  any  sexual^  explicit  photograph,  videotiq>e,  movie, 
drawing,  book  or  magsane.  For  purposes  of  this  order,  'setmally  eaqpUdf  means  any  medium  diq>laying  the  human 
anatonqr  in  aiqr  unclothed  or  semi-clothed  manner  and  which  di^lsys  portions  of  the  human  torso  (Le.,  the  area 
below  the  neck,  above  the  knees  and  inside  the  shoulder).  By  wqr  of  example,  but  not  limitation,  are  body  building 
magwinrs,  swim-suit  editions  of  peiiodieals,  lingerie  or  underwear  advertisement  and  catalogues,  as  well  as  visual 
mediums  which  infer  but  do  not  direct^  show  human  genitalia,  women’s  breasts,  or  human  sexual  acts. 

g.  Gambling  of  any  kind,  including  sports  pools,  lotteries  and  laffl^ 

h.  Removing  possessing,  se'ling,  defiiring,  destroying  archeological  aitifacis,  or  national  treasures. 

L  Selling  bartering  or  endanging  any  curiewy  other  dian  at  the  official  host-nation  exchange  rate. 

4.  This  order  is  punitive.  Peisoiu  subject  to  the  uniform  code  of  military  justice  may  be  punished  under  Art  92,  UCMJ  for 
violating  a  lawfoi  general  orde.^  Chilians  accompanying  the  armed  forces  of  the  us  may  foce  adverse  administrative  action. 

5.  All  persons  subject  to  this  ordtr  are  charged  with  the  individual  duty  to  become  familiar  with  and  respect  the  laws, 
regulatiofis,  and  customs  of  their  host  nation  insofar  as  they  do  not  interfere  with  the  execution  of  their  official  duties. 
Individual  acts  of  insensitivity  or  flagrant  violations  of  host  nation  laws,  regulations  and  customs  miy  be  punished  as  a 
dereliction  of  duty  under  Art  92,  UCMJ.  Civilians  acoompaitying  the  Armed  Forces  may  face  adverse  administrative  action. 

6.  Unit  commanders  and  supervisors  are  charged  to  ensure  aU,  repeat  all,  personnel  are  briefed  on  the  prohibition  of  these 
activities. 

7.  Items  which  violate  this  General  Order  may  be  consideied  contraband  and  may  be  confiscated.  Before  destruction  of 
contraband,  commanders  or  law  enforcement  personnel  should  coordinate  with  their  servicing  staff  judge  advocate. 

8.  This  General  Order  will  expire  upon  the  completion  of  Operation  Desert  Shield  unless  rescinded,  waived  or  modified. 

9.  Because  tolerance  varies  for  some  of  these  activities  across  the  AOR,  authority  to  waive  or  modify  the  prohibitions  of  this 
order  relative  to  alcoholic  beverages,  sexually  explicit  materials  and  gambling  is  delegated  to  the  designated  commanding 
officers  (DCO)  for  the  respective  host  nation  aor  countries.  (See  Appendix  A  to  (XNTCOM  reg  27-2;  i.e.  Saudi  Arabia, 
Egypt  and  Oman  rests  with  COMUSCBNTAF;  Bahrain  and  UAE  rests  with  COMUSNAVCENT).  Staff  judge  advocates 
for  the  designated  commanding  officers  are  to  coordinate  ail  waivers  with  the  USCENTCOM  Staff  Judge  AtNocate. 
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TAB  Q 

THE  LAW  OF  WAR  (LOW) 


General 

The  JA  must  be  prepared  both  to  advise  commanders  at  all  levels  concerning  LOW  issues  and  to  provide 
instruction  to  members  of  the  command  regarding  customary  international  law  and  the  essential  provisions 
of  the  Hague  and  Geneva  Q}nventions.^  'Hie  following  discussion  higtilighrs  those  areas  of  the  LOW 
most  crid^  to  these  specific  JA  responsibilities. 


Targftring 

General  Principles.  JAs  must  participate  in  targeting  decisions.  In  Somalia,  a  JA  was  a  key  player  in  the 
daily  targeting  conferences.  Tbree  general  prindides  form  the  basis  for  all  targeting  considerations 
undertaken  in  the  absence  of  specific  guidelines  set  forth  under  international  and  domestic  law.  Learn 
these  by  heart  (and  apply  them)! 

Military  ner*'-«itv  This  principle  justifies  those  measures  not  forbidden  by  international  law  v^iich  are 
indispensable  for  securing  the  complete  submission  of  the  enemy  as  soon  as  possible.  Military  necessity 
is  not  an  cscuse  for  committing  acts  prohibited  by  the  LOW,  because  militaiy  necessity  was  considered  in 
the  developmoit  of  those  prohibitions.  In  short,  military  necessity  is  no  defense  to  the  commission  of 
war  crimes!  FM  27-10,  para.  3. 

Unnecessary  siifFeriny;  The  LOW  prohibits  the  use  of  weapons,  projectiles,  or  other  materials  calculated 
to  cause  unnecessary  suffering.  FM  27-10,  para.  34. 

Proportionality;  The  loss  of  life  and  damage  to  property  inddoatal  to  military  action  must  not  be 
excessive  in  relation  to  the  concrete  and  direct  military  advantage  expected  to  be  gained. 

FM  27-10,  para.  41. 


Express  Prohibitions  of  the  LOW 

The  foUowiiig  measures  are  expressly  prohibited  by  the  law  of  war  and  are  not  excusable  on  the  basis  of  militaiy  necessity; 

a.  Attack  or  bombardment  of  undefended  locales  or  undefended  civilians.  This  does  not  prohibit  attack  or  bombardment  of 
facilities  directly  supportive  of  the  enemy's  war  effort,  such  as  munitions  factories  and  warehouses  containing  war  material. 

b.  Attack  or  bombardment  of  medical  units,  facilities,  individual  medical  personnel  performing  medical  duties,  or  medical 
vehicles  or  aireiaft  transporting  the  wounded  or  sick. 

c.  Attack  or  bombardment  of  chaplains  or  religious  facilities  used  for  religious  purposes. 

d.  Attack  or  bombardment  within  hospital  or  ^ety  zones  established  under  Art  14  of  the  Geneva  Civilians  Conv.  (GQ  or 
neutral  rones  estabUshed  under  GC  Art  15. 

e.  Use  or  positioning  of  Mendfy  medical  units  or  facilities  as  a  shield  from  attack. 

f.  Utilization  of  the  Red  Cross  protective  emblem  by  personnel,  vehicles,  aircraft,  or  facilities  not  engaged  in  medical  or 
religiotts  services. 

g.  Ordering  that  no  quarter  be  given. 

h.  Killing  or  wounding  of  enemy  who  have  surrendered  or  are  incapacitated  and  incapable  of  resistance. 

i.  Using  weapons  which  cause  unnecessary  suffering,  prolonged  damage  to  the  natural  environment,  or  poison  weapons.  This 
prohibition  does  not  preclude  the  use  of  herbicides  or  riot  control  agents  by  US  forces  when  authorized  by  the  President  of 
the  US  or  his  delegate.  The  U.S.  has  renounced  all  use  of  biological  weapons. 

j.  Pillage  or  plunder  of  cities,  towns,  villages,  or  other  properties.  Art.  103,  UCMJ  (1984  Rev). 

k.  Treacherous  killing  or  wounding  This  prohibition  applies  to  situations  where  the  laws  and  customs  of  war  require  good 


H'lavy  and  Marine  Corps  see: 

SECNAVINST  3300.1A,  Law  of  Armed  Conflict  (law  of  War)  Program  to  insure  Compliance  by  the  Naval  Establishment,  2  May  80; 
JAGINST  3300.2A,  law  of  Armed  Conflict  Resource  Materials,  27  Oct  83; 

MCO  3300J,  Marine  Corps  law  of  War  Program,  2  Aug  84; 

FMFM  1-10,  The  Commander’s  Handbook  on  the  Law  of  Naval  Operations,  Oct  89,  and  Anno.  Supp.,  NWP  9  (Rev.  A)/FMFM  1-10, 
5  Oct  89. 


bddi  between  oppoeing  foroet  as  a  matter  of  toldieiijr  honor.  Examples  of  treacherous  Idlling  indude  the  killing  of  enemy 
troops  after  feigning  surrender  or  showing  a  flag  of  truce;  after  fels^  broadcasting  an  armistice  or  ceasefire;  or  through 
misuse  of  the  Red  Cross  emblem.  There  is  no  prohibition  against  legitimate  deceptions,  such  as  feigned  attacks,  false  radio 
baffle,  dummy  emplacement,  or  release  of  false  information. 

L  The  taking  of  hostages. 

m.  n^nisals  against  perions  or  proper^  protected  by  the  Geneva  Conventions,  to  indude  the  wounded,  side,  or  shipwrecked, 
prisoneis  of  war,  detained  personnel,  civilians,  th^  property,  religious  or  cultural  edifices,  and  items  such  as  food  stuffe  and 
Irvestock  eseential  to  the  survival  of  the  civilian  population. 

n.  Forcing  a  safeguard.  Art  102,  UCMJ. 


Procedures  Required  When  Practicable 

The  following  procedures  are  required  unless  military  necessity  dictates  otherwise  or  the  CDR  lacks  the  means  for  effective 
compliance. 

a.  Warn  the  dviliaa  populace  prior  to  bombardments  or  attadcs  which  will  subject  them  to  danger.  This  requirement  does  not 
tpgitf  to  assaults  (wbere  sunwise  is  critical)  or  bombardment  of  purely  milituy  targets. 

b.  buddings  dedicated  to  religion,  art  sdence,  or  charity,  historical  monuments,  hospitals,  and  other  places  where  the 
wounded  and  side  are  ccdlected. 

Precautions  in  Attack 

The  frdlowing  precautkms  are  mandatory  and  qrply  to  all  applications  of  combat  power  against  hostile  targets  or  forces: 

a.  Verify  the  military  nature  of  the  target  or  objective. 

b.  Use  weapons  or  means  which  avoid  unnecessary  suffering,  destruction,  and  civilian  casualties. 

c.  Do  not  attack  if  the  military  advantage  to  be  gained  is  not  prrqmrtionate  to  the  destruction  inflicted. 

d.  Warn  noncombatants  in  accordance  with  the  procedures  not^  above. 

Tmaeting  Considerations 

General.  The  SIA  must  be  alert  both  to  targeting  pnndpies  embodied  in  the  Hague  and  Geneva  Conventions  and  to  command 
dedskms  which,  though  legally  supportable,  mry  not  be  consistent  with  U.S.  poliqr  ot  common  sense. 

Determiiiiit^  Pirui^  Targets.  The  determination  of  proper  targets  is  partkularfy  critical  in  operations  other  than  war  (OOTW). 
'Restraint*  is  a  principle  of  OOTW.  Recent  experiences  in  Somalia  suggest  that  US  Forces  may  face  'civilians*  as  unlawful 
combatants  or  used  to  mask  attacks.  Principal  considerations  in  determining  the  propriety  of  tti^ts  are: 

(1)  Is  it  a  military  objective?  SpedficaUy,  is  the  potential  target  a  combatant,  a  defended  place,  or  an  object  that  makes  an 
effective  contribution  to  the  enemy’s  militi^  effort,  and  its  destructirm,  capture,  or  neutraliration  offers  a  definite  military 
advantage? 

(2)  Will  the  raking  or  destruction  of  the  objective  result  in  loss  of  civilian  life  and/or  destruction  of  private  property 
disproportionate  to  the  military  advantage  to  be  gained?  There  are  few  absiSlutes  in  targeting.  The  JA  must  provide  legal  advice 
in  this  area  only  after  a  thorough  review  of  the  fects  and  a  complete  examiiutioa  of  all  of  the  surrounding  circumstances. 

War  Crirnes 

GeneraL  US  poliQr  on  the  the  LX)W  is  stated  in  DoD  Directive  5106.77  (DoD  Law  of  War  Program).  Except  when  properly 
determined  by  National  Authority  that  it  is  not  applicable,  DoD  Components  shall  comply  with  the  LOW  in  the  conduct  of 
military  operationa  and  related  activities  in  armed  conflict 

Defirtition  of  War  Crime.  The  term  *war  crime*  is  the  technical  expression  for  a  violation  of  the  LOW  committed  by  any  person 
or  persons,  military  or  civiliarL  Every  violation  of  the  LOW  is  a  war  crime. 

Command  Resoonsibilitv.  CDRs  are  responsible  for  war  crimes  committed  by  their  subordinates  when  any  one  of  three 
drcumstances  applies: 

(1)  The  CDR  <^ered  the  commission  of  the  act; 

(2)  The  CDR  knew  of  the  act,  either  before  or  during  its  commission,  and  did  nothing  to  prevent  or  stop  it; 
or  when 

(3)  The  CDR  should  have  known,  'through  reports  received  by  him  or  through  other  means,  that  troops  or  other  persons  subject 
to  his  control  [were]  about  to  commit  or  [had]  committed  a  war  crime  and  he  fail[ed]  to  taire  the  necessary  and  reasonable  steps 
to  insure  compliance  with  the  LOW  or  to  punish  violators  thereof.* 

JAs  must  keep  their  CDRs  informed  of  their  responsibilities  concerning  the  investigation  acd  prosecution  of  war  crimes.  The 
CDR  must  alw  be  aware  of  bis  potential  responsibility  for  war  crimes  committed  by  his  subordinates. 

Investigative  Assets.  Several  assets  are  available  to  assist  CDRs  investigate  suspected  violations  of  the  LOW.  Investigations  can 
be  conducted  with  organic  assets  and  legal  support,  using  AR  15-6  or  commander’s  inquiry  procedures.  (Command  regulations, 
drafted  lAW  DoD  Directive  5100.77,  should  prescribe  the  manner  and  level  of  unit  investigation.)  An  investigation  mi^  also  be 
conducted  by  the  Criminal  Investigation  Division  Command  (QD).  CID  has  investigative  jurisdiction  over  suspected  war  crimes 
in  two  instances.  The  first  is  when  the  suspected  offense  is  one  of  the  violations  of  the  UCMJ  listed  in  Appendix  B  to  AR  195- 
2,  Criminal  Investigation  Activities.  The  second  is  when  the  investigation  is  directed  by  HQDA  (para.  3-30(7),  AR  195-2). 

In  addition  to  CID,  and  organic  assets  and  legal  support,  a  CDR  may  have  Reserve  Component  JAGSO  teams  available  to 
assist  in  the  investigation.  JAGSO  teams  perform  JA  duties  related  to  international  law,  including  the  investigation  and  reporting 
of  violations  of  the  LOW,  the  preparation  for  trials  resulting  from  such  investigations,  and  the  provision  of  legal  advice 
concerning  all  operational  law  matters.  Other  available  investigative  assets  include  the  military  police,  counterintelligence 
personnel,  and  judge  advocates. 
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Reports.  WHEN  IN  DOUBT,  REPORT.  Report  a  'reportable  inctdent*  by  the  fastest  means  possible,  through  command 
channels,  to  the  leqionsible  CINC  A  'reportable  incident'  is  a  possible,  suspected,  or  alleged  violation  of  the  law  of  war.  The 
reporting  requirement  should  be  stated  not  only  in  a  '27  series'  regulation  or  legal  appendix  to  an  OPLAN  or  OPORD,  but  in 
the  unit  TACSOP  or  FSOP.  Normally,  an  OPREP>3  report  established  in  Joint  Pub  1-03.6,  JRS,  Event/Iuddent  Reports,  will  be 
required. 

Preventkm  of  War  Crim^  CDRs  must  take  steps  to  ensure  that  members  of  their  commands  do  not  violate  the  LOW.  The 
two  in^dpal  means  of  effecting  this  goal  are  to  recognize  the  factors  which  may  lead  to  the  commission  of  war  crimes  and  to 
train  subordinate  cooamanders  and  troops  to  standard  omeeming  compliance  with  the  law  of  war  and  proper  responses  to  orders 
that  violate  the  LOW. 

Awareness  of  the  factors  that  have  historically  led  to  the  commission  of  war  crimes  allows  the  command  to  take  preventive 
action.  Hie  following  is  a  list  of  some  of  the  factors  that  the  command  and  the  JA  should  monitor  in  subordinate  units. 

(1)  High  fidendly  loams. 

(2)  Hi^  turnover  mte  in  the  chain  of  command. 

(3)  D^umanization  of  the  enen^  (derogatory  names  or  epithets). 

(4)  Poorly  trained  or  ineqierienoed  troops. 

(5)  The  lack  of  a  dearly  defined  enemy. 

(6)  Unclear  orders. 

(T)  IQgh  frustration  level  among  the  tror^ 

Soldiers  who  receive  undear  orders  or  who  receive  orders  which  dearly  violate  the  LOW  must  understand  bow  to  react  to  such 
orders.  Accordingly,  the  JA  must  ensure  that  soldiers  receive  instruction  in  this  area. 

Troops  who  receive  undear  orders  must  insist  on  clarificatioo.  Normally,  the  superior  issuing  the  undear  directive  will  make  it 
dear,  when  queried,  that  it  was  not  his  intent  to  commit  a  war  crime.  If  the  superior  insists  that  his  illegal  order  be  obeyed, 
however,  the  soldier  has  an  affirmative  obligation  to  disobey  the  order  and  report  the  inddent  to  the  next  superior  CDR,  military 
police,  OD,  nearest  JA,  or  local  uupector  generaL 


Chemical  Weapons 

Oenerat  Intematioaal  and  domestic  law  place  severe  limitations  cm  the  use  of  chemical  and  bacteriological  weapons  in  armed 
condict  The  US  condemns  the  use  of  all  biological  and  bacterial  agents  under  any  circumstances.  The  US  position  on  the  use 
of  chemical  weapons  and  riot  control  agents  (R^)  is  evolving. 


Limitatioas.  The  Geneva  Protocol  of  192S,  to  which  the  US  has  been  a  pary  since  1975,  prohibits  the  use  of  'asphyxiating, 
poisonous  or  other  gases'  in  international  armed  conflicts.  The  US,  like  maty  other  parties  to  the  treay,  reserved  the  right  to 
use  chemical  weapons  in  response  to  a  chemical  attack.  Only  the  President  (or  his  delegate)  could  order  such  a  response.  In 
1993,  however,  the  US  signed  the  Chemical  Weapons  Convention  (CWQ.  Although  the  US  is  not  yet  a  pary  to  the  CWC,  the 
President  submitted  the  treay  to  the  Senate  for  its  advice  and  consent  in  November  1993.  Under  the  terms  of  the  CWC,  the 
development,  production,  stockpiling,  and  use  of  chemical  weapons  is  prohibited  -  even  if  in  response  to  a  prior  unlawful  use  of 
chemical  weawans  bv  the  enemy. 

The  US  position  has  been  that  chemical  herbiddes  and  riot  control  agents  fall  outside  the  ambit  of  the  Geneva  Protocol  of 
1925.  The  US  takes  the  position  that  while  the  treay  prohibits  use  of  both  lethal  and  incapacitating  agents,  the  use  of  chemical 
herbicides  and  riot  control  agents  is  permissible  "because  they  produce,  in  all  but  the  most  unusual  circumstances,  merely 
transient  effects  that  disappMr  within  minutes  after  exposure  to  the  agent  has  terminated.*  As  a  matter  of  national  policy, 
nevertheless,  the  US  has  unilateiaUy  renounced  the  'first  use  of  herbicides  in  war,  except,  under  regulations  applicable  to  their 
domestic  use,  for  control  of  vegetation  within  US  bases  and  installations  or  around  their  immediate  defensive  perimeters  [and] 
first  use  of  riot  control  agents,  except  in  defensive  militay  modes  to  save  lives.*  ^ 

An  expanded  list  of  first  uses  appears  in  annex  P  to  the  Joint  Strategic  Capabilities  Plan  (JSCP).  Neither  the  list  in  Executive 
Order  11850,  nor  that  in  the  JSCP,  is  all-inclusive.  Note,  however,  that  even  <n  a  listed  case  of  first  use,  prior  Presidential 
approval  is  required.  This  approval  can  be  -  and  often  is  -  predelegated. 

The  US  takes  a  similar  position  on  the  effect  of  the  CWC  on  RCA  While  the  CWC  clearly  bans  RCA  as  a  'method  of 
warfare,*  the  US  position  is  that  at  least  two  of  the  listed  uses  in  Executive  Order  11850  (control  of  PWs  and  control  of  civil 
disturbances)  are  not  methods  of  warfare  and  thus  not  covered  by  the  CWC.  (Whether  the  other  listed  uses  [or  other  uses 
which  are  not  listed]  constitute  methods  of  warfare  prohibited  by  the  CWC  is  an  open  issue.)  In  any  event,  the  CWC  applies 
oitiy  to  'international  armed  conflicts.'  Accordingly,  it  did  not  apply  to  US  operations  in  Somalia,  where  RCA  were  used  with 
Presidential  approval. 

JAs  must  be  familiar  with  the  evolving  legal  considerations  governing  the  use  of  chemical  weapons  and  RCA.  JAs  must 


exceptions  are  use  of  riot  control  agents  1)  in  areas  under  direct  and  distinct  US  miiitaiy  control  (e.g..  to  control  rioting 
POWs);  2)  when  civilians  are  used  to  mask  attacks;  3)  in  rescue  missions;  and  4)  to  control  civil  disturbances  in  rear  areas. 
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caxefuUy  review  OPLANS,  OPORDS,  and  ROE  to  enaure  that  th^  compljr  with  current  US  policy. 

PWs  and  Detaineea 


Oenet^  Hie  Geneva  Conventions  recognize  prisonea  of  war  (PWs)  and  certain  categories  of  civilians  as  protected  persons. 
Begmwwg  with  the  general  requirement  that  thqr  be  treated  humane^,  the  Conventions  further  delineate  speci&  protections  to 
which  th^  are  entitled.  While  the  CDR  may  have  adequate  MP  and  Civil  ACErirs  assets  to  handle  the  processing  and 
administiation  of  PWs  and  civilian  detainees,  this  will  not  always  be  the  case,  particularly  during  the  initial  combat  phase.  The 
JA  must  tiius  be  prepared  to  advise  the  CDR  on  all  aspects  of  the  handling  of  sudi  petaonneL 

Tdentifirarioa  and  Status.  The  initial  combat  phase  will  tikefy  result  in  the  capture  of  a  wide  are^  of  individuals.  ^  The  US 
qiplies  a  broad  interpretation  to  the  term  'international  armed  conflkt*  set  forth  in  common  Artide  2  of  the  Conventions.  JAs, 
therefore,  dioald  advise  CDRs  tiiat,  regardless  of  the  nature  of  the  conflict,  all  enemy  personnel  should  initially  be  accorded  the 
protections  of  the  OFW  Convention,  at  least  until  their  status  may  be  determined.  In  that  regard,  recall  that  "status*  is  a  legal 
term,  while  treatment*  is  descriptive.  When  drafting  or  reviewing  guidance  to  soldiets,  ensure  that  the  guidance  mandates 
treatment,  not  status.  For  eaanq^  a  TACSOP  should  state  that  persons  who  have  Men  into  the  power  US  Forces  will  be 
"treated  as  PW,"  not  tiiat  such  persons  *will  have  the  status  of  PW.*  When  doubt  existt  as  to  whether  captured  enemy  personnd 
warrant  continued  PW  status.  Art  5  Tribunals  must  be  convened.  It  is  important  that  JAs  be  prepared  to  conduct  such 
tribunals.  During  the  Vietnam  conflict,  a  Directive  estat  lished  procedures  for  the  conduct  of  Art  5  Tribunals;  however,  no 
conqaoable  Directive  is  presently  in  effect^  A  sample  Art  5  Tribunal  SOP  is  printed  in  the  TIAGSA  Law  of  War  Workshop 
DesUiook. 

Treatment  There  is  a  legal  obligation  to  provide  adequate  food,  facilities,  and  medical  aid  to  all  PWs.  This  obligation  poses 
significant  lopstical  problems  in  fast  moving  tacti^  situations;  thus,  JAs  must  be  aware  of  how  to  meet  this  obligation  while 
placing  a  minimum  burden  on  opemtional  assets.^  PWs  must  be  protected  born  physical  and  mental  harm.  They  must  be 
tranqiorted  from  the  combat  zone  as  quickly  as  circumstances  permit  Subject  to  valid  security  reasons,  PWs  must  be  allowed  to 
retain  possession  of  their  personal  property,  protective  gear,  valuables,  and  money.  These  items  must  not  be  taken  unless 
properly  receipted  for  and  recorded  as  required  by  the  GPW  Convention.  In  no  event  can  a  PW's  rank  insignia  or  identification 
cards  be  takert  These  protectkms  cemtinue  throu^  ail  stages  of  captivity,  including  interrogation. 

Detainees.  Particularly  in  conflicts  not  of  an  international  character  (Somalia,  e.g.),  persons  who  commit  hostile  acts  against  US 
Forces  and  who  are  captured  nuty  not  meet  the  legal  criteria  of  PW  under  the  GPW  Convention.  These  persons  may  be 
unlawful  combatants  atul  termed  "detainees*  instead  of  PW.  Absent  responsible  guidance  to  the  contrary,  however,  such  persons 
should  initialty  be  treated  as  PWs  tty  detaining  soldiets  and  units.  The  effect  of  unlawful  combatant  status  would  attach  to  such 
persons  later  in  captivity,  if  at  all  (For  eaample,  unlawful  combatants  may  be  tried  as  criminals;  jurisdiction  and  the  apprqmate 
forum  for  trials  are  more  issues  of  policy  and  politics  than  law.)  In  any  evqnt,  detainees  must  be  treated  humanely  throughout 
the  period  of  their  captivity.  Apply  key  parts  of  existing  standards  in  order  fo  structure  minimum  treatment  standards  during  the 
period  of  detentkm.  For  example,  use  portions  of  the  GPW  and  Civilians  Coirventions,  and  Protocol  ff  (although  the  US  is  not 
a  party)  by  analogy. 


^  For  example,  in  two  days  of  fighting  in  Grenada,  Army  forces  captured  approximately  450  Cubans  and  500  hostile  Grenadians. 
Panama  provitM  large  numbers  of  detainees,  both  civilian  and  "PDP  (Panamanian  Defense  Force  /  police  force)  for  the  Army  to 
sort  out  The  surrender  of  almost  overwhelrning  numbers  of  Iraqi  forces  in  the  Gulf  War  was  well  publicized. 

^  No  Article  5  Tribunals  were  conducted  in  Grenada,  as  all  captured  enemy  personnel  were  repatriated  as  sexin  as  possible.  In 
Panama,  all  detainees  were  sent  to  the  rear  (Corps)  for  determinations  to  be  made.  In  the  Gulf,  emphasis  was  placed  on  turning 
detainees  over  to  the  Saudis  for  POW  determination. 

^The  following  examples  are  illustrative.  When  U.&  Forces  landed  in  Grenada,  they  did  not  possess  the  food  necessary  to  feed 
the  large  number  of  PWs  and  detainees  who  would  come  under  our  control.  Thus,  we  used  captured  foodstuffs  to  feed  them. 
Similar  situations  occurred  in  Panama.  Thus,  by  using  captured  food,  the  U.S.  met  its  obligation  under  the  GPW,  and  the  ground 
commanders  were  able  to  conserve  valuable  assets. 

Initialty,  PW  facilities  on  Grenada,  in  Paimma,  and  in  the  Gulf  were  each  inadequate  in  their  own  ways.  They  consisted  of 
dilapidated  buildings,  with  no  sanitation  facilities  or  electricity,  or  were  simpty  non<xistent  (in  the  desert).  The  ground  commanders 
could  not  afford  to  use  critically  needed  combat  personnel  (the  personnel  necessary  to  handle  PWs  were  not  initialty  available)  to 
construct  PW  camps.  Because  the  LOW  does  not  require  combatants  to  use  their  own  assets  to  construct  PW  camps,  the  US  used 
captured  property  and  PWs  to  construct  adequate  camps.  (In  fact,  in  Grenada  the  PWs  were  Cuban  construction  workers...). 

Medical  assets  also  tend  to  be  in  high  demand  and  short  supply  during  combat.  The  LOW,  however,  prohibits  the  willful  denial  of 
needed  medical  assistance  to  PWs,  and  priority  of  treatment  must  be  based  on  medical  reasons.  While  the  Capturing  Party  has  the 
obligation  to  ensure  adequate  medical  cate  for  enemy  wou,tded,  the  GWS  Convention  encourages  the  use  of  "retained  persons*  to 
treat  enemy  wounded.  The  US  has  made  use  of  this  provision  as  well. 

As  these  examples  indicate,  the  JA  must  be  familiar  witi  and  apply  the  LOW  in  a  practical  manner.  In  doing  so,  he  enables  the 
commander  to  comply  with  legal  requirements,  without  jeopardizing  the  mission. 
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Enemy  Dead 


General.  The  LOW  tequiies  Paities  to  a  conflict  to  search  for  the  dead  and  prevent  their  despoilment  The  Parties  must  ensure 
proper  burial,  register  gteve  sites,  and,  as  soon  as  drcumstances  penmt,  relay  to  the  affected  Party,  the  exact  location  of  burial 
and  details  of  death.  Parties  may  cremate  the  dead  only  for  by^enic  or  rdigious  reasons. 

ProMema.  While  the  law  la  dear,  ea^erience  haa  shown  that  it  is  difficult  to  aj^  in  a  fast  moving  combat  situation,  particularly 
in  a  dimate  where  bodies  despoil  quiddy  and  when  identificatimi  tags  are  lacking.  All  of  these  pr^lems  existed  in  Grenada. 
Delay  in  buying  enenqr  dead  in  the  initial  thqs  of  combat  resulted  in  dupoiled  bodies.  The  lack  of  identity  discs  required  by 
the  OFW  Convention  made  it  imposdble  not  only  to  ideatiiy  the  dead,  but,  in  some  cases,  to  determine  their  nationaliqr. 

Because  some  remains  could  not  be  identified,  the  Intemationai  Committee  of  the  Red  Cress  (ICRQ,  the  orguization  assisting 
in  the  retom  of  Cuban  dead,  balked  at  returning  a  number  of  the  unidentified  bodies  to  Cuba. 


Prerentive  Measures.  JAs  should  ensure  that  OPLANs  and  OPORDs  emphasize  the  premier  treatment  of  enemy  dead. 
Additionally,  issues  amoristed  with  the  treatment  of  enemy  dead  may  be  included  in  exerdse  problems.  Fbr  eiample,  such  issues 
ouy  be  int^rated  with  other  post^battle  tasks,  such  as  the  handling  of  PWs. 


War  Trophies 

General.  The  law  of  war  authorizes  the  confiscation  of  enemy  military  property.  War  trophies,  as  long  as  taken  from  enemy 
military  property,  are  legal  under  the  law  of  wu.  The  problem  with  wu  trophies  arises  under  US  domestic  law,  rather  than 
under  tire  law  of  wv.  Confiscated  eiremy  military  proper^  is  property  of  the  US.  The  prtqrerly  becomes  a  war  tropl^  -  and 
capable  of  legal  retentioa  by  an  individual  soldier  -  o^  if  the  US  so  designates  the  proper^  lAW  law  and  regulatiotL 

War  Trophy  Policy.  Section  1171  of  the  1994  National  Defense  Authorization  Act  states  the  US  policy  on  war  trophies.  In 
essence,  the  law  amends  10  USC  2579  by  requiring  that  ail  enemy  material  captured  or  found  abimdoned  shall  be  turned  in  to 
•appropriate*  petaonneL  The  law,  which  directs  the  promulgation  of  an  implementing  directive  and  service  regulations, 
conteinplates  that  members  of  the  arnred  farces  may  request  enemy  items  as  souvenirs.  The  request  would  be  reviewed  by  an 
officer  who  shall  act  on  the  request  'consistent  with  military  customs,  traditions,  and  regulations.*  The  law  authorizes  the 
retentioa  of  o^tured  weapons  as  souvenirs  if  rendered  urrierviceabie  and  apptc^  jointfy  by  DOD  aitd  ATP.  Ample  flexibility 
(or  ambiguily)  is  created  by  the  law  so  as  to  continue  the  need  for  punitive  command  policies  or  regulations  which  limit  the 
items  that  may  proper^  be  taken  as  war  trophy  USCBNTCOM  General  Order  Number  1  is  perfa^  the  classic  example  of  a 
war  trophy  order.  Thm  regulatioiis  and  policies,  and  relevant  UCMJ  provisioas,  must  be  made  known  to  US  forces  prior  to 
combat  War  trophy  regulatioas  mutt  be  emidtatized  eariy  and  often,  fbr  even  those  who  are  aware  of  the  regulations  may  be 
tempted  to  disregard  thm  if  fliey  see  others  doing  so. 

The  kqr  to  a  dear  and  wodcable  war  trophy  poliqr  is  to  publicize  it  before  deolowrent.  work  it  into  ail  exercises  and  plans,  and 
train  with  iti  When  drafting  a  war  trophy  policy,  consider  the  *6  Cs:* 

1.  COMMON  SENSE  -  does  the  policy  make  sense? 

2.  CLARITY  -  can  it  be  understood  at  the  lowest  level? 

3.  Cl  —  is  the  word  out  through  all  command  information  means  available?  (Fos.  on  unit  bulletin  boards,  post  in  mess 
fhcilities,  put  in  post  newspaper,  put  in  PSA  on  radio,  etc) 

4.  CONSISTENCY  -  are  we  applying  the  poliqr  across  ail  layers  and  levels  of  command?  (A  policy  promulgated  for  an  entire 
Corps  is  better  than  diverse  polides  within  subordiiute  divisions;  a  poli^  which  is  promulgated  by  the  unified  command  and 
applies  to  ail  of  its  components  is  better  still.) 

5.  CUSTOMS  -  prepare  for  customs  inspections,  'courtesy*  inspections  prior  to  redeployment,  and  amnesty  procedures. 

6.  CAITOON  -  Remember  one  of  the  prime  putposm  of  a  war  trophy  policy:  to  limit  soldiers  from  e;qx>sing  themselves  to 
danger  (in  both  Panama  and  the  Gulf,  soldiers  were  killed  or  seriously  injured  by  exploding  ordnance  encountered  when  they 
were  looking  for  souvenirs).  Consider  prohibitions  on  unauthorized  'bunkering,  'souvenir  hunting,'  'climbing  in  or  on  enemy 
vehides  and  equipment.'  A  good  maxim  for  areas  where  unexploded  ordnance  or  booby-traps  are  a  problem:  "If  you  didn’t  drop 
it,  don’t  pick  it  up.* 
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INIERACnON  WriH  THE  1NIERNATK»ML  OOMMIl'lEB  OF  THE  RED  CROSS  (ICRQ 

ICRC  Objectives^ 

1. Limit  the  saffering  caused  by  anned  conflicts,  distuibances,  and  tension. 

2. T0  ensue  humanitaiian  activities  are  canied  out  in  safe  conditions  (and  particular^,  that  ICRC  staff  are  respected). 

3.  To  strengthen  the  Movonenfs  identiQr  and  image. 

4. T0  propagete  a  qiirit  of  peace. 

ICRC  StAiect  Matter 

LUie  fou  1949  Geneva  Conventions  and  their  two  1977  Additional  PiotoSls; 

2.Tlie  Pbndamental  Prindpies,  the  Movement's  ideals,  its  activities  and  its  historical  background.  There  are  intentional  links  to 
human  tights  law,  teftigee  law,  etc. 


ICRC  Targets 

l.The  armed  forces  and  other  authorities  responsible  for  appiying  Intuiutional  Humanitarian  Law; 

^National  Society  (Red  Cross)  leaders,  staff,  and  volunteers. 

3.  Young  people  and  teachers. 

4.  The  media. 

Dealing  with  the  ICRC 

Subject  to  essential  security  needs  and  other  reasonable  requirements,  the  ICRC  must  be  permitted  to  visit  PWs  and  provide 
them  certain  types  of  relief.  Typically,  the  US  will  invite  the  ICRC  to  observe  PW  conditions  as  soon  as  circumstances  permit. 
Once  on  the  scene,  the  ICRC  will  closely  examine  compliance  with  the  LOW  and,  in  particular,  the  Geneva  Conventions 
concerning  a  broad  range  of  issues. 

It  is  important  to  recognize  that  the  nature  of  combat  makes  it  likety  that  allegations  of  LOW  violations  will  occu.  Unlike 
other  combat-related  mistakes,  howevu,  violations  are  widely  publicized.  Because  the  ICRC  will  have  direct  conununicadons  to 
its  headquarters  in  Geneva  and,  consequently,  to  the  world  news  media,  it  is  particularty  important  that  the  CDR  and  his  staff  be 
prepared  for  the  ICRCs  arrival  and  fully  understand  its  mission. 

As  a  result  of  his  profetuonal  qualifications  and  specialized  training  in  the  LOW,  the  JA  should  serve  as  the  command’s  point 
of  contact  with  the  ICRC '  As  hu  already  been  nUed,  the  JA  can  quickty  identify  and  resolve  many  LOW  issues  before  they 
come  to  the  CDR’s  attention.  For  those  LOW  matters  requiring  conunand  decision,  the  JA  is  best  suited  to  provide  advice  to 
the  CDR  and  obtain  tirrmfy  retymnses.  These  same  skills  are  essential  in  dealing  with  ICRC  observers.  The  JA  can  best  serve 
as  the  CDR’s  skilled  advocate  in  discusrions  conoeming  the  LOW  with  the  ICRC 

Both  the  CDR  and  the  JA  must  be  aware  that  the  ICRC  does  not  function  merefy  as  a  LOW  referee,  eagerly  watching  for  and 
reporting  LOW  violations.”  It  is  capable  of  providing  assistance  in  a  variety  of  ways.  In  Grenada,  the  ICRC  assisted  in  making 
arrangements  for  the  transportation  of  the  remains  of  dead  enemy  combatants  and  for  repatriating  PWs  and  civilian  detainees. 

By  maintaining  a  close  working  relationship  with  ICRC  representatives,  the  JA  receives  a  twofold  benefit.  He  is  assisted  in 
identifying  LOW  issues  before  they  pose  problems  to  the  command,  and  he  has  access  to  additional  legal  resources  vriiich  may  be 
used  to  resolve  other  LOW  and  OPLAW  matters. 


baleen  from  their  "Guidelines  for  the  ’90s*  (Apr  92). 

^Generai  Prugh  (former  TJAG)  fulfilled  the  task  of  "interfacing*  with  the  ICRC  when  he  was  the  legal  advisor  to  CDR,  MACV 
in  Viet  Nam.  General  Prugh  relates  that  during  the  early  stages  of  Viet  Nam,  OTJAG  concluded  that  the  US  was  involved  in  an  Art 
3,  not  Art  2,  conflict  In  June  ’65  the  situation  had  changed,  and  by  Aug  '65  a  formal  announcement  was  made  that  Art  2  now 
applied.  Soon,  ICRC  delegates  began  to  arrive,  and  it  fell  upon  the  JAs  to  meet  with  the  delegates. 


%t  is  essential  to  understand  the  neutrality  principle  of  the  ICRC.  One  must  stay  at  arm’s  length  from  the  delegates  so  as  to  not 
risk  harming  their  relationships  with  the  enemy. 
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LAW  OF  WAR  OUTLINE 

[Instructor’s  Outline;  Instructor’s  Notes  included  after  outline] 


l.  INTRODUCTION 

n.  SOURCES  OF  THE  LOW 

A.  Treaties 

B.  Uniform  Code  of  Military  Justice  (UCMJ) 

C  Customary  LOW 

m.  REASONS  TO  COMPLY  WITH  THE  LOW 

A.  Compliance  ends  conflict  more  quickly 

B.  Increases  public  support  of  military 

n.  Encourages  redproi^  conduct  by  enemy  soldiers 
L*.  Reduces  waste  and  costs  of  any  reconstruction 

E.  Required  by  our  national  law 

IV.  SOLDIER’S  GENERAL  RESPONSIBILITIES  IN  WARTIME 

A.  FoUow  all  lawful  orders 

B.  Proper  response  to  orders  that  seem  unlawful 

C.  Know  and  apply  The  Soldier’s  Rules 

V.  THE  SOLDIER’S  RULES 

A.  Fight  only  enemy  combatants 

B  Do  not  harm  enemies  who  surrender  ••  disarm  them  and  .  turn  them  over  to  your  superior 

C.  Do  not  kin  or  torture  EPW 

D.  Collect  and  care  for  the  wounded,  whether  Mend  or  foe 
E  Do  not  attack  medical  personnel,  facilities,  or  equipment 

F.  Destroy  no  more  than  the  mission  requires 
G  Treat  ^  civilians  humanely 

H.  Do  not  steal  -  respect  private  property  and  possessions 

I.  Do  your  best  to  prevent  violations  of  the  law  of  war  ••  report  aU  violations  to  your  superior 

VI.  FORBIDDEN  TARGETS,  TACTICS,  AND  TECHNIQUES 

A.  General  Observations 

B.  Forbidden  Targets 

C.  Forbidden  Tactics 

D.  Forbidden  Techniques 

vn.  RULES  REGARDING  CAPTURED  SOLDIERS 

A.  Handling  Surrender  of  Enemy  Soldiers 

B.  Treatment  of  Captured  Soldiers  on  Battlefield 

C.  Your  Rights  and  Responsibilities  If  Captured 

vm.  RULES  REGARDING  CIVILIANS  AND  PRIVATE  PROPERTY 
A.  Treatment  of  Civilians 

1.  General  Rules 

2.  Special  Classes  of  People 
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a.  Women 

b.  Spies 

B.  Treatment  of  Private  Property 

1.  Avoid  confiscation,  seizure  or  destruction  of  private  property 

2.  Narrow  exception  for  military  mission 

DC  OBUGATIONS  TO  PREVENT  AND  REPORT  LOW  VIOLATIONS 
X.  CONCLUSIONS  AND  QUESTIONS 


Q-8 


LAW  OF  WAR  CLASS^ 

[Instructor's  Notes;  Instructor's  Outline  precedes  these  notes] 

'lime  expected:  50  minutes 

Suggestions:  TRAIN,  DONT  LECTURE.  Adapt  training  to  the  needs,  mission,  METL,  and  e:qperiences 
of  the  particular  unit  Integrate  training  into  exercises,  mayimirp.  combat  realism,  use  role  players. 
Synchronize  law  of  war  training  with  ROE  vignette  training.  Be  aggressive,  dynamic,  and  enthusiastic. 

Further  Sources:  For  a  more  complete  guide,  see.  Instructor's  Guide  —  The  Law  of  War,"  TC  27-10'3 
(April  1985).  Interesting  problems  are  found  in,  "Selected  Problems  in  the  Law  of  W.*:r,"  TC  27-10-1  (June 
1979).  For  answers  to  substantive  questions,  the  best  sources  are,  "The  Law  of  Land  Warfare,"  FM  27-10 
(July  1956),  and  its  companion,  "Internationa  Law,  Volume  n,"  DA  Pam  27-161-2  (October  1%2).  A 
short,  simple  presentation  of  the  soldier's  law  of  war  (LOW)  obligations  is  found  in,  "Your  Conduct  in 
Combat  Undm  the  Law  of  War,"  FM  27-2  (November  1984).  The  Army’s  LOW  traming  obligations  are 
set  forth  in  AR  350-41  (19  March  1993). 

L  INTRODUCTION. 

(Consider  using  a  personal  e^qwrience  or  other  interesting  information  to  get  the  students’  attention. 
Caution  students  tW,  as  soldiers,  they  are  subject  to  criminal  prosecution  and  severe  punishment  for 
commission  of  some  of  the  acts  covered  in  the  class.  Also,  note  that  following  the  LOW  rarely,  if  ever, 
prevents  a  soldier  from  accomplishing  the  military  mission.) 

n.  SOURCES  OF  THE  LOW 

A  Treaties  signed  by  US  and  most  other  countries  fe.g..  Hague  Convention  Nmnber  IV  of  1907  and 
Geneva  Conventions  of  1949,  commonly  called  the  "Hague  and  Geneva  Conventions") 

B.  Uniform  Code  of  Military  Justice  (UCMJ)  fe.g..  under  UCMJ,  soldiers  can  be  severely  punished  for 
assault,  pillage,  rape,  and  murder  of  enemy  prisoners  of  war  (EPWs)  or  civilians) 

C.  Customary  LOW  fe.iL.  at  Nuremburg  trials  after  WWn,  members  of  the  German  High  Command 
were  imprisoned  and  in  some  cases  executed  for  violationsjaf  the  customary  LOW. 


in.  REASONS  TO  COMPLY  WITH  THE  LOW  -  EVEN  IF  ENEMY  DOES  NOT 

A.  Compliance  ends  the  conflict  more  quickly.  Mistreatment  of  EPWs  may  encourage  the  remaining 
enemy  soldiers  to  fight  harder  and  resist  capture.  During  Operation  DESERT  STORM,  favorable 
treatment  of  Iraqi  EPWs  by  coalition  forces  helped  end  the  war  quickly  because  reports  of  such 
treatment  likely  encouraged  massive  surrender  by  other  Iraqi  soldiers. 

B.  Compliance  enhances  public  support  of  our  military  mission;  violations  of  the  LOW  seriously  reduce 
the  support  that  US  soldiers  generally  receive  not  only  from  the  US  public  but  also  from  people  in 
other  countries  (e.g..  reports  of  misconduct  in  Vietnam  reduced  public  support  of  military  mission). 

C.  Compliance  encourages  reciprocal  conduct  by  enemy  soldiers.  Mistreatment  of  EPWs  by  our  soldiers 
may  encourage  enemy  soldiers  to  treat  captmed  US  soldiers  in  the  same  manner. 

D.  Compliance  not  only  accelerates  termination  of  the  conflict  but  it  also  reduces  the  waste  of  our 
resources  in  combat  and  the  costs  of  reconstruction  after  the  conflict  ends. 

E.  Compliance  is  required  by  law.  LOW  arises  in  large  part  from  treaties  which  are  part  of  our 
national  law.  Violation  of  the  LOW  is  a  serious  crime  punishable  by  death  in  some  cases. 


^When  a  lawyer  teaches  this  class  in  conjuction  with  a  Chaplain  and  a  Commander,  this  course  is  ofte.i  referred  to  as 

LEGAUTTY,  MORALTTY,  AND  REALTTY! 
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rV.SOLOIER’S  GENERAL  RESPONSIBILITIES  IN  WARTIME 

A.  Carry  out  all  lawfU  orders  promptly  and  aggressively. 

B.  In  rare  case  v^ien  an  order  seems  unlawful,  don’t  carry  it  out  right  away  but  don’t  ignore  it  either; 
instead,  seek  immediate  clarification  of  that  order. 

L  Soldiers  may  be  held  criminally  responsible  for  any  unlawful  acts  which  they  personally  commit  in 
time  of  war.  Since  there  is  no  "statute  of  limitations"  on  the  prosecution  of  war  crimes,  soldiers  may 
have  to  defend  themselves  many  years  after  the  conflict  ends. 

2.  If  a  soldier  is  court-martialed  for  carrying  out  an  unlawful  order,  that  soldier  cannot  normally 
defend  himself  by  rJaiming  he  was  "just  following  orders."  As  a  result  of  attending  this  class  and 
using  common  sense,  soldiers  are  expected  to  be  able  to  recognize  an  unlawful  order  and  take 
appropriate  action. 

C.  KnoMc 

1.  The  Soldier’s  Rules. 

2.  Forbidden  targets,  tactics,  and  techniques. 

3.  Rules  regardinjg  captured  soldiers. 

4.  Rules  for  the  protection  of  civilians  and  private  property. 

5.  Obligations  to  prevent  and  report  LOW  violations. 


V.  THE  SOLDIER’S  RULES 

A.  Fight  only  enemy  combatants. 

B.  Do  not  harm  enemies  who  surrender  ••  disarm  them  and.  turn  them  over  to  your  superior. 

C.  Do  not  kill  or  torture  EPW. 

D.  Collect  and  care  for  the  wounded,  whether  friend  or  foe. 

E.  Do  not  attack  medical  personnel,  facilities,  or  equipment. 

F.  Destroy  no  more  than  the  mission  requires. 

G.  Treat  all  civilians  humanely. 

H.  Do  not  steal  -•  respect  private  property  and  possessions. 

I.  Do  your  best  to  prevent  violations  of  the  law  of  war  —  report  all  violations  to  your  superior. 


VI.  FORBIDDEN  TARGETS,  TACTICS,  AND  TECHNIQUES 

A.  General  Observations.  Soldiers  attack  aggressively  .  .  .  wolently,  but  there  are  several  important 
limitations  in  attacking  the  enemy. 

B.  Forbidden  Targets.  It  is  forbidden  to  attack  certain  targets.  Examples  of  these  targets  iaclude; 

1.  Protected  persons  and  other  non-combatants 

2.  Parachutists  ~  unless  clearly  combatants 

3.  Persons,  vehicles,  buildings  marked  with  Red  Cross  or  other  recognized  symbol 

4.  Other  protected  property  such  as  religious  buildings,  schools,  historical  monuments,  and  other 
similar  properties  of  cultural  significance 

C.  Forbidden  Tactics.  It  is  forbidden  to  use  certain  tactics  in  attacking  the  enemy.  Examples  of  these 
tactics  include: 

1.  Pretending  to  surrender  to  conceal  a  surprise  attack 

2.  Attacking  enemy  soldiers  who  have  lost  the  ability  to  fight 
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3.  Wearing  Red  Cross  wdien  not  performing  medical  dudes 

4.  Establi^ing  a  defensive  position  in  church,  hospital,  or  other  protected  place 

5.  Fighting  the  enemy  in  civilian  clothes  or  while  wearing  the  enemy’s  imiform 

6.  Causing  destruction  beyond  that  required  to  complete  the  military  mission 

D.  Forbidden  Techniques.  Certain  weapons  are  prohibited  by  the  LOW  because  such  weapons  are 
calculated  to  cause  "unnecessary  suffering”  for  the  victims  fe-g..  ”dmn*diun"  bullets  and  poisons). 
During  an  assault  in  the  course  of  Operation  DESERT  STORM,  was  the  use  of  bulldc^rs  to  bury 
Iraqi  soldiers  lawful?  Argue  tactic  was  lawful  (a)  because  Iraqi  soldiers  did  not  elect  to  surrender  and 
(b)  because  there  was  IMe  possibility  of  unnecessary  suffering;  we  assume  buried  soldiers  quickly 
suffocated.  Contra^  to  the  unlawful  use  of  poisons  that  can  cause  slow  agonizing  death  and  that 
mi^  harm  innocent  civilians  that  come  in  contact  with  such  poisons. 

vn.  RULES  REavRDING  CAPTURED  SOLDIERS 

A.  Handling  Surrender  of  Enemy  Soldiers 

1.  Be  cautious,  follow  unit  procedures  in  allowing  enemy  soldiers  to  approach  your  position  and 
surrender. 

2.  Waiving  white  flag  mav  not  mean  surrender;  it  may  simply  mean  that  the  enemy  wants  a  brief 
cease-fire  so  they  can  safely  meet  with  us.  Enemy  may  seek  such  a  meeting  to  arrange  surrender 
but  meeting  may  also  be  sought  for  other  reasons  fe.g..  to  pass  a  message  from  their  commander  to 
our  headquarters  or  to  arrange  removal  of  wounded  from  tiie  battlefield). 

3.  Enemy  soldiers  must  be  allovi^  to  surrender  if  they  wish  to  do  so.  Any  order  not  to  accept 
surrender  is  unlawful. 

B.  Treatment  of  Captured  Soldiers  on  Battlefield 

1.  Again,  follow  established  unit  procedures  for  the  handling  of  EPWs  ('e.g..  recall  the  "5  S’s"  process). 

2.  Recognize  that  soldiers  have  a  duty  to  treat  EPWs  humanely.  The  willful  killing,  torture,  or  other 
inhumane  tre.  tment  of  an  EPW  is  a  very  serious  LOW  violation  -  a  "grave  breach."  Other  LOW 
violations  are  referred  to  as  "simple  breaches." 

3.  Note  it  is  also  forbidden  to  take  EPWs’  personal  property  except  to  safeguard  it  pending  their 
release  or  movement  elsewhere. 

4.  In  addition,  soldiers  have  certain  affirmative  duties  to  protect  and  otherwise  care  for  EPWs  in  their 
custody.  Because  this  is  often  difficult  in  combat,  must  move  EPWs  to  rear  as  soon  as  possible. 

5.  Certain  captured  enemy  personnel  are  not  technically  EPWs  but  are  rather  referred  to  as  "retained 
personnel."  Such  retained  personnel  include  medical  personnel  and  chaplains. 

C.  Your  Rights  and  Responsibilities  If  Captured 

1.  General.  Note  soldiers’  separate  training  on  Code  of  Conduct,  SERE,  etc.,  provides  additional 
information. 

2.  Rights  as  a  Prisoner  of  War  (POW).  As  discussed  earlier,  war  prisoners  are  entitled  to  certain 
protection  and  other  care  from  their  captors.  Such  care  includes  food,  housing,  medical  care,  mail 
delivery,  and  retention  of  most  of  your  personal  property  you  carried  when  you  were  captured. 
GeneraUy,  such  rights  cannot  be  waived  by  the  POW. 

3.  Responsibilities  as  a  POW’° 

a.  POWs  must  obey  reasonable  camp  regulations 

b.  Information:  if  asked,  soldier  may  provide  four  items  of  information  (name,  rank,  service  number. 


‘•bne  attention  getter  is  to  have  all  students  pull  out  their  green  militaiy  ID  Card.  Note  that  at  the  bottom  of  the  front  of  the 
card,  and  at  the  top  of  he  back  of  the  card,  there  is  reference  to  the  card  serving  as  proper  identiHcation  for  purposes  of  the  Geneva 
Convention  on  Prisoners  of  War. 
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and  DOB).  Explain  that  such  information  needed  by  capturing  country  to  fulfill  reporting 
obligations  und^  international  law. 

c.  Work.  In  addition,  enlisted  POWs  may  be  compelled  to  work  provided  the  work  does  not  support 
the  enemy's  war  effort.  Also,  POWs  are  entitled  to  payment  for  their  work.  Note  commissioned 
officer  POWs  may  volunteer  for  such  work  but  may  not  be  compelled  to  do  so. 


vm.  RULES  REGARDING  CIVILIANS  AND  PRIVATE  PROPERTY 
A.  Treatment  of  Civilians 

1.  General  Rules 

a.  While  soldiers  have  certain  affirmative  LOW  obligations  regarding  EPWs  on  the  battlefield,  such 
as  the  obligation  to  feed,  clothe  and  otherwise  protect  such  EPW’s  fi’om  harm,  the  soldiers’  LOW 
obligations  regarding  dvifians  are  generally  different 

b.  Soldiers  have  primarily  negative  obligations  with  regard  to  dvilians  on  the  battlefield.  E.g..  the 
obligation  not  to  kill  or  torture  them  and  not  to  take  them  as  hostages  or  otherwise  subject 
them  to  inhumane  treatment  Such  mistreatment  of  dvilians  represents  a  "grave  breach"  of  the 
LOW.  If  captured,  could  Saddam  Hussein  be  tried  under  the  LOW  for  the  taking  of  dvilian 
hostages  during  the  Persian  Gulf  War?  Argue  that  he  could  be  fotmd  guilty  of  such  a  "grave 
breath"  by  an  appropriate  tribunaL 

2.  Special  Classes  of  People 

a.  Women.  The  LOW  specifically  prohibits  any  attacks  on  their  honor,  induding  any  form  of  sexual 
assault. 

b.  Spies.  The  term  "spy"  refers  only  to  an  enemy  i^ent  wfep  acts  secretly  in  our  area  of  operations  to 
obtain  information  on  those  operations  with  the  intent  of  communicating  'hat  information  back  to 
the  enemy.  Thus,  an  enemy  soldier  in  uniform  fi.e..  without  a  disguise)  w>  o  quietly  enters  our 
area  of  operations  to  obtain  and  communicate  such  information  to  the  en'^my  headquarters  is  not 
a  spy.  US  soldiers  must  treat  all  spies  as  well  as  other  captured  persons  -is  EPWs  pending  a 
formal  determination  as  to  each  such  person’s  status. 


B.  Treatment  of  Private  Property 

1.  As  a  general  rule,  it  is  a  violation  of  the  LOW  to  confiscate  or  destroy  private  property.  Note  that 
extensive  destruction  or  appropriation  of  dvilian  property  may  be  a  "grave  breach"  of  LOW  fe.g.. 
Iraqi  looting  and  other  destruction  of  private  property  in  Kuwait  was  so  extensive  as  to  constitute  a 
"grave  breach"  of  the  LOW). 

2.  However,  LOW  does  recognize  a  narrow  exception  to  this  general  rule.  The  destruction  or  seizure 
of  dvilian  property  will  not  be  a  violation  of  the  LOW  if  such  action  is  necessary  to  accomplish  a 
military  mission  and  the  civilian  loss  involved  is  not  out  of  proportion  to  the  military  advantage  to 
be  gained  from  the  planned  action.  Note  concepts  of  "military  necessity"  and  "proportionality." 


IX.  OBLIGATIONS  TO  PREVENT  AND  REPORT  LOW  VIOLATIONS 

A.  Prevention.  Soldiers  not  only  must  avoid  committing  LOW  violations,  they  must  also  attempt  to 
prevent  violations  of  the  LOW  by  others. 

B.  Reporting  Obligation.  Under  LOW,  soldiers  are  obligated  to  promptly  report  any  actual  or  suspected 
violations  of  the  LOW  to  their  superiors;  if  that  is  not  feasible,  soldiers  may  file  reports  with  other 
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appropriate  military  officers  (e^ga  IG,  Judge  Advocate,  or  Chaplain) 
X.  CONCLUSIONS  AND  QUESTIONS 
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TAB  R 

LEGAL  ASSISTANCE 


L  RERBRBNCBSL 

A.  AR  600^101,  Penonnet  Processing  (In-  and  Out-  and  Mobilization  Processing),  26  Febniaty  1993. 

B.  AR  27-3,  The  Anny  Legal  Assistance  Program  (30  September  1992). 

C  AR  600-20,  Interim  Ch.  102  (1  Apr  92),  para  S-S  (Family  Care  Plans). 

D.  Sohlieis*  and  Sailors’  Qvil  Relief  Act,  50  U.S.C  Appendix,  as  amended,  §§  500-548;  560-591  (1990). 

E.  JA  260,  Sotdien’  and  Sailois*  Qvil  Relief  Act  Guide  (TIAGSA  Jun  93). 

F.  JA  272,  Deployment  Guide  (TIAGSA  Feb  94). 


n.  INTRODUCncm. 

A.  Winning  in  wartime  depends  in  large  part  on  the  effidenqr  of  each  soldier  in  combat.  However,  the  soldier’s 
combat  efficiency  miy  be  adversely  affected  by  legal  problems  left  behind  at  deployment  One  objective  of 
the  Army  Legal  Assistance  Program  is  to  assist  the  soldier  in  avoiding  those  problems  and  thereby  enhance 
combat  efficiency.  The  Deployment  Guide,  JA  272,  outlines  a  program  that  will  enable  judge  advocates 
involved  in  deployment  activities  to  tailor  their  legid  assistance  program  to  meet  the  needs  of  soldiers  and 
their  families  both  before  and  during  such  deployment 

B.  The  marqr  facets  of  legal  assistance  make  it  impossible  to  summarize  in  this  Handbook  all  necessary  law  and 
to  identify  all  resources.  However,  it  does  provide  material  that  may  help  a  Legal  Assistance  Office  (LAO) 
prepare  for  pre-deploymeat  and  deployment  operaticms.  Refer  to  JA  272,  Deployment  Guide,  for  policy 
guidance,  sample  SOPs  and  letters. 


m.  THE  LEGAL  ASSCrrANCEMlsaON. 

A.  Prom  an  o^ratkmal  standpoint  the  mission  of  legal  assistance  is  to  ensure  that  the  soldiers’  personal  legal 
affairs  are  in  order  prior  to  deployment  and  then,  in  the  deployment  location,  to  meet  the  soldiers’  legal 
assistance  needs  as  quickly  and  as  efficiently  as  possible.  Accomplishing  this  mission  may  well  be  one  of  the 
JA’s  most  important  functions.  Personal  legal  difficulties  may  not  only  reduce  combat  efficiency  but  nuy  also 
result  in  problems  requiring  disciplinary  action. 

B.  Given  this  situation,  performing  legal  assistance  functions  during  peacetime  exercises  is  crucial,  as  the  legal 
problems  soldiers  encounter  on  exercises  are  often  the  same  as  those  which  arise  during  combat  Prior  to 
deployment,  both  the  soldier  and  the  soldier's  family  must  be  prepared  for  the  deployment  For  the  soldier, 
this  preparation  is  an  ongoing  effort  that  should  begin  upon  his  arrival  at  the  unit  and  end  only  upon 
transfer.  The  SJA  office  must  make  an  aggressive  and  continuous  effort  to  ensure  soldiers’  legal  affairs  are 
reviewed  and  updated. 


IV.  SOLDIER  READINESS  PROGRAM  (Prcparatioo  for  &percises  and  Depteyment) 

A.  Introduction. 

1.  The  Army  Legal  Assistance  Program  (ALAP),  AR  27-3,  consists  of  a  number  of  client  and 
preventive  law  services.  No  distinction  is  made  between  the  type  of  legal  service  assistance  that  is 
provided  to  a  client  seeking  help  with  a  personal  legal  problem  and  that  which  is  rendered  to  a 
soldier  preparing  for  deployment. 

2.  Legal  Assistance  is  provided  by  Active  Component  (AC)  and  Reserve  Component  (RC)  judge 
advocates  and  civilian  attorneys  in  a  variety  of  settings,  to  include; 

a.  During  combat  readiness  exercises  such  as  an  emergency  deployment  readiness  exercise 
(EDRE)  or  an  ARNG  readiness  for  mobilization  exercise  (REMOBE)  or  mobilization 
deployment  readiness  exercise  (MODRE), 

b.  During  a  RC  Premobilization  Legal  Preparation  (PLP), 

c.  During  Soldier  Readiness  Program  (SRP)  proce^ing,  and 
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d. 


During  a  demobilizatioa  briefing. 
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SOLDIER  READINESSFROGRAM  (PBACBmiE). 

1.  AR  600-S-101,  Penonnel  Proeesting  (In>  and  Out-  and  Mobilization  Processing)  establishes  the 
Soldier  Readiness  Prognm  (SRP): 

a.  To  ensure  that  aU  sokUeis  will  be  administratively  readjr  for  deployment  at  all  times, 

b.  To  replaoe  preparation  of  leplaeements  for  overseas  movement  (POR)  qualification,  and 

c.  To  incorporate  planned  checks  on  the  soldier  nuidiness  status  of  the  individual  soldier. 

2.  The  processing  program  prepares,  validates  and  reports  individual  soldier  and  unit  readiness  for 
deployment,  induding  short&lls,  to  the  unit  comnumder. 

3.  the  status  of  individual  soldier  readiness  is  checked  during: 

a.  In^MOcessing  (at  the  battalion/unit  level,  follow-iq>  action  is  required  on  soldier  readiness 

processing  requirements), 

b  Once  annually  as  a  unit  or  an  individual, 

c  During  out-processing,  and 

d.  Wfithin  30  days  of  actual  unit  deployment  date  or  date  individual  soldier  departs  on 
extended  TDY  (90  days  or  more). 

4.  DA  Form  5123-1-R  (Persoimel  tnpnocessing  Record)  is  used  to  determine  the  readiness  status  of 
the  soldier.  (Form  contained  in  AR  600-^101) 

5.  Tie  Soldier  Readiness  Processing  Team  (SRPT)  from  thi*.  installation  and  community  staff  agencies: 

a  Accomplishes  the  ’unit  and  individual  annual  *  and  *30  days  prior  to  actual  deployment* 

soldier  readiness  checks,  under  general  leadership  of  the  Gl/AG  (Qiief,  Military 
Personnel  Division). 

b  The  SRFf  will  include  a  representative  from  tlie  legal  office  (as  well  as  personnel, 

medical,  dental,  provost  marshall,  finance,  security,  logistics,  and  operations). 


6.  There  are  five  (5)  levels  of  requirements  to  prepare  soldiers  for  basic  movement  through 

deployment  and  wartime  movement  Each  level  requires  different  legal  preparation. 

a.  Level  1  -  Basic  movement  soldier  readiness  processing  requirements.  No  specific  legal 
review  requirements;  however,  SGLI  forms  will  be  reviewed  or  revised  -  also,  soldiers 
requiring  them  will  have  satisfactory  Famify  Care  Plans  (DA  Form  S304-R)  on  file; 
otherwise,  they  wilt  not  deploy. 

b.  Level  2  -  Wartime  movement  stopper  soldier  readiness  processing  requirements.  Each 
soldier  must  have  received  sometime  in  their  current  enlistment/career,  a  Geneva 
Convention  briefing  prior  to  deployment,  (see  Appendix  re:  LOW  training/Geneva 
Convention) 

Note:  At  Levels  1  and  2,  signature  of  the  person  in  charge  of  the  individual  SRPT 
station  is  required  (sipitfying  all  requirements  have  been  met  by  the  soldier)  before 
clearance  for  movement  is  granted). 

c.  Level  3  >  Other  soldier  readiness  processing  requirements. 

(1)  Each  soldier  pending  civil  felony  charges  will  be  provided  assistance  and  may 
not  move  as  result  of  these  charges. 

(2)  Given  time  and  other  resources,  power  of  attorney  support  may  be  provided  to 
each  soldier. 

(3)  Given  time  and  other  resources,  support  may  be  provided  to  each  soldier  for 
making  a  Will. 
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(4) 


Soldiets  will  b«  counseled  on  insurance  and  other  civil  matters. 


d.  Level  4  •  Deployment  area/mission  unique  soldier  readiness  processing  requirements. 

Each  soldier  will  be  briefed  on  the  applicable  local  laws  for  deployment  area. 

e.  Level  5  -  Peacetime  PCS/transition  soldier  teailiness  processing  requirements.  Assistance 
will  be  provided  soldiers  pending  civil  and  militaiy  clurges,  u^ich  may  result  in  the 
soldier  not  omnplying  with  PCS  orders. 

C  UNITANDINDlVmUALMOVEMBOTO^CEmfB). 

1.  Unit  movement  polity. 

a.  Contingency  opetadcms. 

(1)  Prior  to  actual  soldier  or  unit  movement  in  support  of  combat  or  contingency 
operations,  commanders  will: 

(a)  Physically  review  on-site 

(b)  Within  30  dr^  of  departure 

(c)  Processing  requirements  in  Levels  1  through  4  (see  m  above). 

Levels  1  and  2  ate  mandatory  compliance  levels  while  3  and  4  may 
be  waived  by  a  general  officer  in  command. 

(2)  The  Soldier  Readiness  Processing  Team  (SRFT)  will  assist  commanders. 

b.  Administrative  movement 

(1)  Prior  to  actual  movement  during  peacetime,  commanders  will  review  processing 
requirements  at  Level  1. 

(2)  SRFT  will  assist  commanders. 


2.  Conducting  unit  movement  soldier  readiness  check: 

a.  Chief,  SRFT  will  coordinate  with  Bn  SI  on  schMlule,  location  ;  nd  roster  of  personnel  to 
be  checked. 

b.  Chief,  SRFT  will  provide  list  of  nondeployables  and  reason(s)  for  this  status  to  Bn  SI  for 
corrective  action,  with  copy  furnished  to  GI/AG  and  G3  opera' ions. 

c.  AR  600^-101,  Table  5*1,  provides  steps  and  vmrk  centers  for  unit  movement  soldier 
readiness  checks.  (See  Below) 


UNIT  MOVEMENT  SOLDIER  READINHSS  CHECKS 

(Table  5-1,  AR60a«-101) 


STEPS 

WORK  CENTER 

REQUIRED  ACTION 

1 

BNl 

Issue  soldier  DA  Form  5123-1 -R 

2 

SDR 

Process  at  personnel  station 

3 

SDR 

Process  at  medical  station 

4 

SDR 

Process  at  dental  station 

5 

SDR 

Process  at  finance  station 

6 

SDR 

Process  at  legal  station 
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7 

SDR 

Process  at  security  clearancestation 

8 

SDR 

Process  at  Bn  S3 

9 

SDR 

Return  ctMttpleted  DD  Form  S123-1-R 
to  Ba  SI 

10 

BNl 

Verify  completeness  of  forms 

11 

BNl 

Inform  unit  commander  and  Bn  S3  of  unit  processing  status  and 
specific  deficiencies  by  soldier 

12 

BNl 

File  form  for  future  reference 

V.  THBRESBRVESu 


A.  MOBILlZAnONPROCESSINGFItOCKAM. 

*  Involves  home  station  and  mobilization  station  piocessinc  requiiements  to  administiatively  access 
individuals  and  units  into  the  active  force. 

*  Involves  ei^Mmsion  of  the  peacetime  in-  and  out-piocessiiig  activity  (work  center  is  lOPR)  as  a  sub- 
work  unit  of  the  installation  mobilization  and  deployment  center  (MADQ. 

*  Involves  installation  task  force  operations,  if  partial  or  higher  state  of  mobilization  has  been 
dcclaied. 


1.  Mobilization  is  the  process  by  which  the  Armed  Forces  or  part  of  them  ate  expanded  and  brou)  ht 

to  a  state  of  readiness  for  war  or  other  national  emergency. 

a.  Includes  calling  ail  or  part  of  the  Reserve  Components  to  active  duty  and  assembling  tnd 
organizing  personnel  supplies  and  materiaL 

b.  The  call  of  Reserve  Component  units  to  active  duty  may  include: 

(1)  A  Presidential  Selected  Reserve  Call-uo,  S-Day, 

(2)  Partial  mobilization,  T-Day,  or 

(3)  Pull  mobilization,  M-Day. 


2.  There  ate  5  phases  of  federalizing^mobilizing  RC  units: 

a.  Phase  I  •  Preparatory.  Concerns  RC  units  at  home  station  during  peacetime.  The  units 
plan,  train,  and  prepare  to  accomplish  assigned  mobilization  missions. 

b.  Phase  II  -  Alert.  Begins  when  RC  units  receiv>:  notice  of  pending  order  to  active  duty 
and  ends  when  units  enter  active  Federal  service. 

c.  Phase  HI  •  Mobilization  at  Home  Station  (HS).  Begins  units’  entry  onto  active  Federal 
duty  and  ends  when  unit  departs  for  their  mobilization  stations  (MS)  or  ports  of 
embarkation  (POE). 

d.  Phase  IV  •  Movement  to  Mobilization  Stations.  Begins  with  units  departing  from  HS,  by 

most  expeditious  and  practical  means  available,  and  ends  when  units  arrive  at  MS  or 
POE. 

e.  Phase  V  -  Operational  Readiness  Improvement.  Begins  when  units  arrive  at  their  MS 

and  ends  when  they  are  declared  operationally  ready  for  deployment. 
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3.  CONUS  Replacemeiit  Centeis  (CRQ. 

a.  Opeiatioiu  are  executed  by  the  CRC  Replacement  Battalion  (USAR)  on  pie-designated 
Army  installations.  CRC  units  normally  onlered  to  du^  under  Presidenti^  Selected 
Resmve  Call-up. 

b.  CRC  mission  is,  among  other  things,  to  verify  immpletion  of  SRP  (Soldier  Readiness 
Processing). 


4.  Soldier  Readiness  Processing  Requirements. 

a.  Levels  I  and  II  SRP  lequiiements  (see  above)  ire  numdatoiy.  Deficiencies  will  be 
remedied  on  the  spot  during  processing  or  follow-up  referrals  made. 

b.  SGLV  8286  (SGLI)  and  needed  Wills  are  SRP  requirements  which  are  major  workload 
generators  at  both  home  station  and  mobilization  station. 

5.  AR  600-8-101,  chapter  6,  details  the  mobilization  process.  Para.  6-43  provide  rules  for  mobilization 

processing  at  the  legal  station: 

a.  All  soldiers  will  process  through  this  station. 

b.  Ai  600-8-101,  chapter  4,  details  SRP  requirements  (see  outline  above) 

c.  If  resources  permit.  Wills  and  powers  of  attorney  mi^  be  made. 

d.  Copies  of  Wlls  and  POA  will  be  filed  in  the  soldier  carried  mobilization  packet  The 
original  and  one  copy  will  be  given  to  soldier. 

e.  AR  600-8-101,  Table  6-17,  provides  steps  and  work  centeis  for  Mobilization  Processing  at 
the  Legal  Station.  (See  Eielow) 


Mnim  J7ATION  FROTRSSINO  AT  THE  LEGAL  STATTON 
enable  6-17,  AR  60a»-101) 


Work  Center 

Required  Action 

1 

lOPR 

Verify  Geneva  Convention  Briefing 

2 

lOPR 

Determine  soldier’s  requirement  for  a  Will 

3 

lOPR 

Provide  powers  of  attorney  services 

4 

lOPR 

Verify  pending  military  charges 

5 

lOPR 

Verify  pending  civilian  chargi;s 

6 

lOPF. 

Process  application  for  Soldiers’and  Sailors’  Civil  Relief  Act 
if  required 

LEGAL  ASSISTANCE  PREPARATION  FOR  READINESS  EXERCISES  AND  DEPLOYMENT. 

A.  Legal  Assistance  offices  should  be  aggressive  in  sponsoring  preventive  law  programs  to  educate  soldiers  and 

their  families  before  deployment  occurs.  Topics  covered  should  include: 

1.  Wliu  is  eligible  for  legal  assistance  services. 

2.  SGLI  designations  and  "By  l^w”  implications. 


3.  Wills  for  both  spouses. 

4.  Powers  of  Attorn^. 

5.  Consumer  law  issues. 


B.  readiness  exercises  and  rapid  deplojnnents  will  be  condu>.'ted  on  no-notice  or  short-notice  basis. 

1.  The  Chief,  Legal  Assistance  should: 

a.  Designate  teams  of  attorneys  and  clerks  to  staff  exercise  and  deployment  sites, 

b.  Establish  an  SOP  (Standard  Operating  Procedum)  for  legal  administration  both  on-site 
and  at  the  legal  assistance  ofBce  during  the  exercise  or  deployment 

(1)  Include  directions  regarding  Will  and  Power  of  Attorn^  preparation. 

(a)  Execution  is  not  done  during  exercises  and  appointments  should  be 
scheduled  to  properly  complete  documents  at  the  legal  office. 

O)  Wills  should  be  prepared  using  LAAWS;  however,  statutory  form 
wills  may  be  used 

(c)  Will  executions  will  be  supervised  by  an  attorney. 

(2)  Provide  attorneys  guidance  concerning  soldiers  pending  civil  and  criminal 
proceeding^. 

(a)  Requests  for  stays  of  civil  proceedings  should  be  made  via  letter  from 
the  soldier’s  commanding  officer  -  requests  for  stays  by  legal 
assistance  attorneys  may  be  considered  appearances  and  work  to  the 
detriment  of  the  soldier 

(See:  The  Soldiers’  and  Sailors’  Gvil  Relief  Act  (SSCRA)). 

(b)  Attorneys  may  request  postpisnements  of  criminal  proceedings,  but 
such  st^  are  not  governed  by  the  SSCRA. 

(3)  Designate  when  and  where  the  legal  team  will  meet  for  the  exercise  or 
deployment, 

(4)  Provide  who  will  remain  at  the  legal  assistance  office  as  back-up  support  for 
the  exercise/deployment  legal  team. 

c.  Reschedule  office  hoots  of  operation  if  necessary. 

d.  Ensure  close  coordination  with  unit  commanden  for  sufficient  logistical  support  and  full 
soldier  participation, 

e.  Ensure  all  needed  supplies,  forms  and  equipment  are  available  at  the  site. 

f.  Get  adequate  feed-back  after  the  exercise  from  the  legal  team. 

2.  During  deployment,  the  legal  assistance  office  should  continue  briefing  family  members  as  needed. 

3.  After  deployment,  the  legal  assistance  office  should  folloiv-up  on  legal  assistance  matters  not 
resolved  prior  to  deployment. 


Vn.  FAMILY  CARE  PLANS  (AR  600-20,  Interim  Ch.  102  (1  Apr  92),  para  5-5.) 

A  Mission,  readiness,  and  deployability  needs  especially  affect  Active  Component  (AC)  and  Reserve  Component 

(RQ  single  parents  and  dual  military  couples  with  dependent  farrily  members. 

B.  AR  600-20,  Interim  Ch.  102,  requires  those  soldiers  to  implement  the  Family  Care  Plan  to  provide  for  the 

care  of  their  family  members  when  military  duties  prevent  the  sol:lier  from  doing  so. 

1.  Plans  must  be  made  to  ensure  dependent  family  members  are  properly  and  adequately  cared  for 

when  the  soldier  is  deployed,  on  TDY,  or  otherwise  not  tivailable  due  to  military  requirements. 
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2.  RC  soktieis  are  subject  to  these  policies  and  regulations,  and  will  implement  plans  during  any 

periods  of  absence  for  Annual  Training,  regularly  scheduled  unit  training  assemblies,  emergency 
mobilization  and  deployments,  or  other  types  of  active  duty. 

C  All  married  soldiers  who  have  dependent  family  members  are  encouraged,  even  if  not  required  by  the 
regulaticm,  to  complete  and  maintain  a  Family  Care  Plan. 


D.  Family  Care  Plan  ReqxmsibiliQr. 

1.  Commanders  have  responsibility  for  ensuring  affected  soldiers  complete  the  Family  Care  Plan. 

a.  The  unit  commander  is  the  sole  approving  authority  for  DA  Form  S304-R 

b.  This  responsibility  will  not  be  delegated. 


2.  Affected  soldiers  are  considered  nondeployable  until  a  Family  Plan  is  validated  and  approved. 

B.  In  conjunction  with  Family  Care  Plan  counseling,  commanders  will  encourage,  but  not  require,  soIOets  to 

consult  legal  assistance  attorneys  for  will  preparation. 

F.  More  information  concerning  Family  Care  Plans  is  provided  in  272,  Deployment  Guide. 


vm.  LEGALASSaSXANCBSUPPORTDURINGDEPLOYMEfa' 


A.  PREPARATION. 

1.  While  the  term  'mobilizaticm''  technically  refers  to  the  activation  of  Reserve  Component  (RC) 
personnel  -  including  individuals  and  units  of  both  the  Army  National  Guard  (ARNG)  and  the 
Army  Reserve  (AR),  here  the  term  ’mobilization*  is  used  more  broadly  to  refer  to  the  preparation 
of  both  AC  and  RC  units  for  deployment  overseas  or  other  distant  movements. 

2.  Timely  effective  legal  support  of  the  mobilization  of  AC  and  RC  units  depends  in  large  pan  on  the 
following  ffve  factors; 

1.  Familiarity  with  the  general  legal  support  needed  during  mobilization,  so  that  SJA  offices 
can  be  organized  and  functions  prioritized  to  provide  such  support, 

2.  Knowledge  of  the  particular  requirements  in  ea.;h  substantive  area  of  the  law  in  order 
that  all  legal  personnel  can  be  property  trained  and  so  that  proper  references  and  forms 
will  be  on  hand  when  needed, 

3.  Opportunities  to  participate  in  Corps/Division  exercises  to  test  the  deployment  plans  that 
have  been  made  and  the  training  provided, 

4.  Effective  utilization  of  RC  legal  personnel  wfaeniver  feasible,  and 

5.  Establishment  of  good  working  relationships  with  key  personnel  within  the  Corps  and 
Division 

a  IN  THE  THEATER  OF  OPERAnONa 

1.  Legal  Assistance  in  Theatre.  The  nature  of  combat  causes  Legal  Assistance  services  to  become 

more  pronounced  and  take  on  significant  immediate  importance  to  the  client,  the  command,  and 
the  servicing  attorney.  The  provision  of  legal  assistance  during  combat  deployments  may  occur 
anywhere  within  the  theater.  As  soon  as  possible,  do  the  following; 

a.  Establish  communications  links  with  the  Rear, 

b.  Establish  courier/fax  service  to  home  station, 

c.  Build  rapport  with  family  support  groups, 

d.  Anticipate  problems  arising  with  C^ualty  Assistance. 


2.  Casualty  Assistance. 

a.  In  addition  to  legal  assistance  problems  arising  at  the  deployment  location,  casualties  may 
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occur.  If  so,  the  SJA  elements,  both  on  the  exsicise  and  with  the  rear  detachment,  must 
be  prepared  to  assist  the  next  of  kin  of  the  soMier,  the  command,  and  the  Survivor 
Assistance  Officer  (SAO).  Among  the  mai^  isfues  that  attend  the  death  of  a  soldier  are 
reporting  the  casualty,  notifying  the  next  of  Idii,  appointing  an  SAO  and  providing  legal 
advice  to  that  officer,  disposition  of  the  remaiiu:,  including  a  possible  auto^,  advising 
the  next  of  kin  concerning  their  legal  ri^ts  and  benefits,  appointing  a  summary  court 
officer,  and  conducting  a  line  of  dufy  investigation.  Pre-deployment  preparation  is 
essential. 

b.  Familiarify  with  DA  Pam  608-33  (Casually  Assistance  Handbook)  and  AR  600-8-1 
(Casually  and  Memorial  Affairs)  is  essentiaL 

c.  JAs  will  also  become  involved  in  helping  next  of  kin  of  soldiers  missing  in  action  or 
taken  prisoner.  DOD  7000.14-^  Part  4  (40304),  DOD  Pay  Entitlements  Manual  (1  Jan 
93),  permits  the  Secretary  of  the  Depar^ent  concerned  to  initiate  or  increase  an 
allotment  on  behalf  of  famify  members  if  drcuirstances  so  warrant 


d.  Prior  to  deployment  soldiers  should  be  encouraged  to  closefy  review  their  DD  Form  93 

(Record  of  Emergency  Data)  which  designates  beneficiaries  of  pay  and  allowances. 


C  GENERALLEGALASSISrANCBCONSIDERATIONSL 

1.  In  the  area  of  deployment  the  Legal  Assistance  section  should: 

a.  Respond  to  inquiries  from  soldiers  in  country. 

b.  Establish  iiaistm  with  communications,  transponation,  and  aviation  elements  for  contact 
and  courier  service  with  JAs  in  the  rear  echelon  (the  installation  fiom  which  tLe 
deployment  took  place). 

&  Establish  liaison  with  US  Consulate  at  deployment  location  for  overseas  marriage  and 

adoption  coordination,  in  addition  to  emergency  leave  procedures. 


At  the  home  installation,  the  Legal  Assistance  section  should: 

a.  Follow  up  on  legal  assistance  cases  referred  by  deployed  LAOs. 

b.  Coordinate  with  communications,  transportation,  and  aviation  elements  on  the  installation 

to  ensure  contact  and  courier  service  with  deployed  LAOs. 

c.  Extend  legal  assistance  office  hours,  as  necessary,  to  handle  legal  assistance  problems  of 
working  dependents. 

d.  Continue  legal  assistance  briefings  for  family  members.  Notice  of  these  meetings  should 
be  mailed  to  the  individual,  using  previousfy  ol>tained  mailing  addresses  and  disseminated 
by  post  newspaper  and  local  television  and  radio  media. 

e.  Coordinate  with  local  banks  and  financial  instit-Jtions  to  expect  a  higher  usage  of  powers 

of  attorney. 

f.  Coordinate  with  local  courts  concerning  the  failure  of  deployed  members  to  appear. 

g.  Be  prepared  to  brief  and  assist  survivor  assistarce  officers. 


D.  LEGAL  RESOURCES  NEEDED(aiecklists). 

1.  If  possible,  Legal  Assistance  Attorneys  should  take  the  following  resources  with  them  to  the  theater 

of  operations. 

_  Supply  of  pens  and  pencils 

_  Wills  and  POA  worksheets 

_  EnN-elopes 

_  Lap  fop  computer/printer 

_  LAAWS  program 

_  Disks  containing  sample  forms 
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Downloaded  disics  with  all  iclevant  TIAGSA  LA  publications  (See  The  Army 
for  downloading  directions) 

)M  with  publications  (if  available) 


(TIAGSA  Publications  on  LAAWS  Bulletin  Board  (available  for  downloading)  and  on  CD  ROM  in 


1994] 

JA  260  Soldiers’  &  Sailors’  Qvil  Relief  Act 

JA  261  Real  Property  Guide 

JA  262  Wills  Guide 

JA  263  Family  Law  Guide 

JA  26S  Consumer  Law  Guide 

JA  267  Legal  Aaistanne  OfGce  Directory 

JA  268  Notarial  Guide 

JA  271  Legal  Assistance  Office  Administration  Guide 
JA  272  Legal  Assistance  Deployment  Guide 

JA  274  Ui^ormed  Services  Former  Spouses’  Protection  Act  Outline  and  References 
JA  276  Preventive  Law  Series 


In  the  event  of  computer  failure,  the  following  should  also  be  included. 
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Manual  typewriter  with  supply  of  ribbons  (include  correction  ribbons  or  tape). 

Simple  Form  Wilt  for  soldiers  with  no  dependents. 

Simple  Form  Will  for  soldiers  with  spouse  only. 

Simple  Form  Will  for  soldiers  with  s{»use  and  children. 

Statutory  Form  Wills  for  states  authorizing  them. 

Form  letters  (2S0  each): 

_  Form  letter  to  creditor  requesting  extension  of  payment  date  because  of 

deployment 

_  Form  letter  to  tandlord/mortgagor  requesting  extension  because  of  deployment 

_  Form  letter  Soldiers’  and  ^ors’  Civil  Relief  Act  fe.a.  request  for  st^  of 

proceedings;  request  for  interest  rate  induction  to  6%).  (Sm  samples) 

_  IRS  Forms  requesting  extension  of  filing  deadline  or  local  JAG  office  form 

letter  requesting  extensicuT  because  of  deployment 

_  Form  letters  to  state  or  municipal  tax  authorities  requesting  extension  because 

of  deployment. 


a.  Powers  of  Attorney  Forms; 

_  General  Power  of  Attorney  Form. 

_  Special  Power  of  Attorn^  Form  with  standard  clauses  for  special  situations, 

e.g..  sale  of  car,  sale  of  house,  ability  to  engage  in  particular  banking 
transactions. 

3.  If  available,  copies  of  the  following  regulations,  pamphlets,  and  legal  publications  should  also  be 

taken. 

_  AR  27-3,  The  Army  Legal  Assistance  Program  (30  Sep  90) 

_  AR  600-8-101,  Personnel  Processing  (In-  and  Out-  and  Mobilization  Processing)  (26  Feb 

93) 

_  AR  600-15,  Indebtedness  of  Military  Personnel  (14  Mar  86) 

_  AR  600-240,  Marriage  in  Overseas  Command. 

_  AR  608-61,  Application  for  Authorization  to  Marry  Outside  the  US. 

_  AR  608-99,  Family  Support,  Child  Custody,  and  Paternity  (22  May  87) 

_  DA  PAM  608-33,  Casualty  Assistance  Handbook  (17  Nov  8'^ 

_  DA  PAM  608-4,  A  Guide  for  the  Survivors  of  Deceased  Army  Members  (23  Feb  89) 

_  Martindale-Hubbell  Law  Digests,  vol.  Vin  (moiit  recent  edition). 
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Fr^mtina  for  Depkifoeat 
EqU^MUCflt 

SAMPLE  READYBOX 


Quantity 


Item 


Lap  t(9  computer/printer  2 

LAAWS  program 
Disks  oontainiiut  samote  fonns 
Downloaded  disks^^  aU  TIAGSA  LA 
publkations 

CD  ROM  with  publications  (if  available) 


Manual  TVpcwriter/ribbons/conection  tape  2 

Client  Interview  Cards  (DA  Form  246S,  Jul  92)  100 

Electrical  extenson  cords  3 

Will  Cover  Letters  200 

Envelopes,  4"  x  9  1/2*  (DA)  50 

Envelopes,  4*  x  9  1/2’  (plain)  SO 

Markers,  ted  10 

Masking  tape,  tolls  2 

Scotch  Tape,  tolls  S 

Paper,  tablets  2 

Pens,  boxes  5 

DA  Form  4944>R  (Jul  92)  Report 

on  Legs!  Assist  Services  10 

Powers  of  Attorney  (10  USC  1044a  Notary) 

General  200 

Blanks  50 

Special  Power  of  Attorney  Clause  Formats  1 

(ieck  Cashing  50 

Medical  50 

Temporary  Guardianship  50 

Use  of  Ctf  50 

Seals  (authority  of  10  USC  1044a)  2 

Signs  (Legal  Assistance)  2 

Staple  removers  4 

Stapler  w/extra  staples  4 

Will  Guides  3 

Will  Interview  Worksheets  100 

Simple  Will  Forms  100 

Routine  Form  Letters 


a  MOKUZATION  AND  MOVE  OUT 


1.  LEGAL  ASSBTANCE  CONSIDERATIONS  that  nof  arise  and  considerations  that  should  be 

addressed  from  the  ixiint  of  the  alert,  or  notilication  of  depto»ment  up  to  the  time  of  actual 
deplovment 

Establish  sites  to  rapidly  process  deploying  personnel.  It  may  be  necessary  to  draw  upon  other  cross-trained  attorneys  in 
the  office  to  assist  in  this  effort. 

Are  there  sufficient  forms  to  handle  last-minute  legal  assistance  problems  at  departure  site? 

Spot-check  deploying  soldiers  to  ensure  basic  le^i  assistance  needs  have  bten  met. 

Notify  JAs  remaining  at  the  installation  of  follow  up  legal  assistance  requirements. 

If  reservists  will  augment  the  SJA  office,  leave  guidance. 

Organize  and  initiate  legal  assistance  briefings  for  dependents. 
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2.  LEGAL  ASSISTANCE  CONSIDERATIONS  that  ma^  ante  and  oonsideiaiioiis  that  should  be 

addietied  from  the  time  of  actual  denlnpnent-  nntil  the  final  ledeotownent  of  ftaceiL 

In  the  area  deplcjment,  the  Legal  Assistance  section  should: 

_  Respond  to  inquiries  torn  soldieit  in  countiy. 

_  Pctuhijeh  liaison  with  oommunicatioas,  transportation,  and  aviation  elements  for  contact  and  courier  service  with  JAs  in 

the  rear  edielon  (the  installation  from  which  the  deployment  took  place). 

_  Establish  liaison  with  US  Consulate  at  deployment  location  for  overseas  marriage  and  adoption  coordination,  in  addition 

to  emergency  leave  procedures. 

At  the  home  installation,  the  Legal  Assistance  section  should: 

_  Follow  up  on  legal  assistance  cases  referred  by  deployed  LAOs. 

_  Coordinate  with  communications,  transportation,  and  aviation  elements  on  the  installation  to  ensure  contact  and  courier 

service  with  deidoyed  LAOs. 

_  Extend  legal  assistance  office  houis,  as  necessary,  to  handle  legal  assistance  pit^blems  of  working  dependents. 

_  Continue  legal  assistance  briefiiigs  for  family  members.  Notice  of  these  meetings  should  be  mailed  to  the  individual, 

using  previously  obtained  mailing  addresses  and  disseminated  by  post  newnaper  and  local  television  and  radio  media. 

_  Coordinate  with  local  banks  and  financial  institutions  to  expect  a  higher  usage  of  powers  of  attorney. 

_  Coordinate  with  local  courts  concerning  the  failure  of  deployed  members  to  appear. 

_  Be  prepared  to  brief  and  assist  survivor  assistance  officers. 


DC  ADDmONALPORMS/SAMFLBSfINPORMATIONPOUNDIN  DEFLOYMENTGUIDE,  JA  272  (Nov  93) 

FAMILY  CARE  PLANS  INFORMATION 
MOBILIZATION  AND  MOVE  OUT 

8  STEPS  FOR  DEPLOYMENT  PREPARATION 
OPLAW  DEPLOYMENT  CHECKUSTS 

POST-ALERT  /  PRE-DEPLOYMENT  PREPARATION  CHECKUSTS 
POST  DEPLOYMENT  CHECKUSTS 
UMITATION  ON  ACCEPTANCE  OF  VOLUNTARY  SERVICES 
DESERT  STORM  AFTER-ACnON 
LEGAL  TEAM  REPORT 

PROPOSED  ARMY  DOCTRINE  ON  WILL  PRIORITY 
STANDARD  OPERATING  PROCEDURES 

SOP:  Participation  of  OSJA,  Legal  Assistance  Office, 
in  Soldier  Rudiness  Program  (SIU*)  Processing 
INFORMATION  PAPERS 

Legal  Assistance  Services 
Soldier  Readiness  Pro^m  (SRP) 

Designation  of  Beneficiaries  Under  Servicemen’s  Group  Ufe  Insurance  (SGU) 

Powers  of  Attorney 

Revision  of  General  Power  Of  Attorney  (POA) 

Demobilization  Legal  Issues  for  Reserve  Component  (RC)  Units  and  Individuals 
MEMORANDA  FOR  COMMANDERS 

Legal  Preparation  for  the  Soldier  Readiness  Program/Processing  (SRP)  scheduled  on  (DATE) 

Legal  Readiness  of  (UNIT) 

ROUTINE  SRP  TRACKING  SHEET 
SOP;  Preparation  of  Wills,  Living  Wills  and 
Durable  Powers  of  Attorney 
SAMPLE  CUENT  INTERVIEW  FORM 
FAMILY  MEMBER  PRE-MOVEMENT  CHECKUST 
ARMY  GUIDANCE  FOR  ESTATE  PLANNING 
FAMILY  DEPLOYMENT  BRIEFING 
SAMPLE  WILL  BRIEFING 
WILL  PREPARATION  WORKSHEET 
TAKE  -  1 

MAKING  YOUR  WILL 
ALL  ABOUT  PROBATE 
SAMPLE  DUAL  REPRESENTATION  LETTER 
FOR  NEW  ESTATE  PLANNING  CUENTS 
ESTATE  PLANNING  CHEOXIST 

SAMPLE  LETTERS:  TO  CHEDITOR;  TO  OPPOSING  ATTORNEY  REQUESTING  STAY  OF  PROCEEDINGS; 

TO  CLERK  OF  COURT  REQUESUNG  STAY  OF  PROCEEDINGS 

SAMPLE  AFFIDAVIT  IN  SUPPORT  OF  STAY  REQUEST 

SAMPLE  LETTER  FROM  COMMANDER  REQUESTING  A  COURT  STAY 

TAKE-  1 

SOLDIERS’  AND  SAILORS’  CIVIL  RELIEF  ACT 
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BENEFICIARY  CHECKLIST 
RECOMMENDED  SGU  LANGUAGE 
SURVIVOR  BENEFTTS  OL.^SETS 

WHAT  NOTARIES  MAY  LO  ...  AND  OTHER  CONSIDERATIONS 
TAKE-1  :  POWERS  OF  ATTORNEY 
CHECKLIST  FOR  PREPARING  A  POWER  OF  ATTORNEY 
OJENT  INSTRUCTIONS  FOR  POWER  OF  ATTORNEY 
SAMPLE  POWERS  OF  ATTORNEY 
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TAB  S 

CIVIL  DISTURBANCE  OPERATIONS  AND  DOMESTIC  DISASTER  RELIEF 
CIVIL  DISTURBANCE  OPERATIONS 


L  RU1VKENCE& 

10  U&C  §  138S.  (Fosse  Comitatus  Act). 

10  U5.C  $§  331-334.  (Ovil  Dtstuibance  Statutes). 

AR  SOO-SO,  Ovil  Distuibances,  21  ^nil  1972 
FM  19-15,  Ovil  Distuibanoes,  25  Ncwember  1985. 

FM  100-19,  Domestic  Support  Operadoits,  Jufy  1993. 

AR  190-52,  Countering  Terrorism  and  Other  Major  Disruptions  on  Military  Installations. 

Memorandum  of  Understanding  -  Domestic  Terrorist  Indents. 

TC  19-16,  Countering  Terrorism  on  U.S.  Am^  Installations. 

DOD  Civil  Disturbance  Plan  (‘Garden  Plot”),  February  1991. 

MCO  3000.8B,  Employment  of  Marine  Corps  Resources  in  Cr/il  Disturbances,  30  Jul  79. 

OPNAVINSr  3440.16B,  DON  Civil  Emeigenqr  Ass’t  Program,  4  Sep  91. 

DOD  Directive  5525.5,  DOD  Cooperation  with  Civilian  Law  Enfonxment  Officials  (w/change  one),  21  February  1986. 

AR  500-51,  Support  to  Civilian  Lw  Enforcement,  1  August  1933. 

MCO  3440.7,  Muine  Corps  Ass’t  to  Ovil  Authorities,  1  Jan  92. 

SECNAVINCT  SS20.7B,  Cooperation  with  Civilian  Law  Enforcement  Officials,  28  March  1988. 

AFR  55-35,  Air  Force  Assistance  to  Civilian  Law  Enforcement  Offidals,  22  December  1986. 

n.  MniTARYASSISrANCBINaVlLDlSnjRBANCES. 

Definitions. 

Gvil  Disturhannea  Group  acts  of  violence  and  disorders  prejudicial  to  public  law  and  order.  (AR  500-50). 

Terrosist  Incident  A  form  of  civil  disturbance  defined  as  a  distinct  criminal  act  committed  or  threatened  to  be 
committed  by  a  group  or  single  individual  in  order  to  advance  a  political  objective  and  greatly  endangering  safety  or 
property.  (DoD  Dir.  3025.12). 

Temnsm.  The  calculated  use  of  violence  or  the  threat  of  violence  to  attain  goals,  political,  religious,  or  ideological 
in  nature.  This  is  done  through  intimidation,  coerdon,  or  instilling  fear.  Terrorism  involves  a  criminal  act  that  is 
often  qnmbolic  in  nature  and  intended  to  influence  an  audience  beyond  the  immediate  victims.  (AR  190-52). 

Restricrions  on  the  Use  of  the  Armed  Forces. 

-  The  Posse  Comitatus  Act.  10  U.S.C  §  1385. 

*Wlioever,  eacept  m  cues  and  under  cimiiiistances  eipieiisly  authorized  by  the  Coostitntion  or  Act  of  Congress, 
wiUnlly  uKsai^  part  of  the  Am^  or  the  Air  Bmoe  as  a  posse  oomitatns  or  otherwise  toeaecote  the  laws  shall  be 
fined  not  mote  than  $10,000  or  imprisoned  not  nine  than  two  years,  or  both.* 

-  Act  applies  to  active  duty  members  of  the  Army  and  Air  Force,  active  duty,  active  or  inactive  duty  for  training 
reservists. 

-  Act  does  not  apply  to  off-duty  active  duty  personnel,  nor  does  it  apply  to  National  Guardsmen  who  are  not  in 
federal  status  (i.e.  Title  32  status  vice  Title  10). 

Statutory  exceptions  to  the  Posse  Comitatus  Act  which  allow  active  duty  military  to  respond  to  civil  disturbances. 

Request  Cram  a  state— 10  U.S.C  A331. 

Whenever  there  is  an  insurrection  ir.  any  State  against  its  government,  the  President  may,  upon  the  request  of 
its  legislature  or  of  its  governor  if  the  legislature  cannot  be  convened,  call  into  Federal  service  such  of  the 
militia  of  other  States,  in  the  number  requested  by  that  State,  and  use  such  of  the  armed  forces,  as  he 
considers  necessary  to  suppress  the  insurrection. 

EaCoieeaiem  of  Federal  law-10  UR.C  A332. 

Whenever  the  President  considers  that  unlawful  obstmaions,  combinations,  or  assemblages,  or  rebellion  against 
the  authority  of  the  United  States,  malce  it  impraciicable  to  enforce  the  laws  of  the  United  States  in  any  Slate 
or  Territory  by  the  ordinary  course  of  judicial  proceedings,  he  may  call  into  Federal  service  such  of  the  militia 
of  any  State,  and  use  such  of  the  armed  forces,  a  he  considers  necessary  to  enforce  those  laws  or  to  suppress 
the  rebellion. 
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Fratecliaa  of  CM  ngiilB-lO  U&C  Am 


The  PresHtent,  by  usiiig  the  militia  or  the  armed  forces,  or  both,  or  by  aiqr  other  means,  shall  take  such 
measures  as  he  considers  necessary  to  suppress,  in  a  State,  ai^  insurrection,  domestic  violence,  unlawful 
combinatioii,  or  conspiiaqr,  if  it- 

(1)  so  hinders  the  execution  of  the  laws  of  that  State,  and  of  the  United  States  within  the  State,  that  any 
part  or  class  of  its  people  is  deprived  of  a  r^t,  privilege,  immuni^,  or  protection  named  in  the 
Coutitution  and  secured  by  law,  and  the  constituted  authorities  of  that  State  ate  unable,  fail,  or  refuse 
to  protect  that  right,  privilege,  or  immunity,  or  to  give  that  protection;  or 

(2)  0{^>oses  or  obstructs  the  eatecution  of  the  laws  of  the  United  States  or  impedes  the  course  of  justice 
under  tlmse  laws. 

In  aiqr  situation  coveted  by  clause  (1),  the  State  shall  be  considered  to  have  denied  the  equal  protection  of  the 
laws  secured  by  the  Constitution. 

Prerequisites  for  Use  of  Federal  Troops  Under  10  U.S.C  §S  331-333. 

tv—n— t  dwision  by  Piesideat  AR  SOO-SO,  para.  2-3.  See  Executive  Order  12804  (1  May  1992)  in  coiinection  with 
Los  Angeles  riots. 

i»iiiiH«iM»inii  to  dispene.  10  U.S.C  §  334.  See  Proclamation  6427  (1  May  1992)  in  connection  with  Los  Angeles 
riots. 

Responsibilities. 

Ocpartmeat  ot  Jnstioe  -  lead  agency. 

Depart  me  Jit  of  PcfciiBe-  coordinates  Federal  military  response. 

Dtijai'tiiifiit  of  the  Ain^  •  executive  agent  of  DOD  via  Secretary  of  the  Army. 

Navy,  Air  Fane,  and  Marine  Corps  -  support  role. 

Command  Authority  Over  Troops  -  See  AR  500-S0. 

Role  of  Federal  Troops  -  See  AR  SOO-SO. 

Use  of  Federal  Troops  in  Domestic  Terrorist  Incidents. 

-  Memorandum  of  Understanding  (MOU)  between  DoD,  DOJ,  and  FBI  on  Use  ol  Federal  Military  Force  in 
Domestic  Terrorist  Incidents.  Executed  Summer  1983. 

Attorney  General  responsible  for  management  of  Federal  response  to  acts  of  terrorism  in  U.S. 

FBI  is  lead  agency  within  DOJ  for  operational  response  to  domestic  terrorist  incident. 

Secretary  of  Defense  is  responsible  for  all  military  preparations  and  operations. 

Secretary  of  the  Army  is  DoD  Executive  Agent. 

-  Responsibilities  of  DoD  ate  carried  out  principally  through  DA. 

QL  OPERATIONALFROBLBMS. 

Useof  Focee  ^  Temieiaeev.  Gamer  471  U.S.  1  (19SS);  DODOva  Distaibaiioe  Plan  (*Gaidea  Plot*). 

Minimum  force  must  be  used  at  ail  times  when  responding  to  civil  disturbances. 

Deadly  force  may  be  used  only  if: 

Lesser  means  have  been  exhausted  or  arc  unavailable;  and 

Risk  of  harm  to  innocent  persons  is  not  significantly  increased;  and 

Purpose  of  use  is  one  of  the  following; 
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-  In  self-defense  to  avoid  death  or  serious  bodily  harm. 

—  To  prevent  crime  involving  serious  risk  of  death  or  serious  bodily  harm. 

-  To  prevent  destruction  of  vital  public  health/safety  property. 

-  To  prevent  escape  of  person  who  is  serious  threat  to  person  or  property. 

For  Ovil  Disturbance  ROQ  see  TAB  H,  OPLAW  Handbook;  also  see  Appendix  C  of  the  ’Garden  Plot*. 

Eseicise  of  Authority  Over  Civilians. 

Detention  •  Sm  AR  SOO-SO  and  Garden  Plot 
Search  and  seizure  -  See  AR  SOO-SO  and  Garden  Plot 

IV.  LBCALFROBLEM& 

A.  Potential  Criminal  Liability. 

B.  Potential  Civil  Liability. 
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DOMESnC  DISASIERRELIEP  OPERATION^ 


L  INIRODUCnON. 

A.  Puipote.  To  provide  judge  advocates  with  an  oveiview  of  the  legal  bases,  restrictions,  and  policy  consideiarions 

applicable  to  domestic  disaster  relief  operations. 

B.  Chain  of  command:  Ptesident-FEMA-DOD*SECARMY-DOMSOTP  (if  required)  -Service  Commands 

C  References: 

The  Robert  T.  Stafford  Act,  as  amended,  42  U.S.C  5121  et  seo.. 

Eaecutive  Order  12148,  Federal  Emergency  Management 

•  Boecutive  Order  126S6,  Assignment  of  Emergency  Preparedness  Responsibilities. 

-  The  Federal  Response  Plan,  April  1992. 

•  44  CFR  Part  206,  Federal  ^ergency  Management  Agency. 

•  DOD  Dir.  302S.1,  Use  of  Military  Resources  During  Peacetime  Civil  Emergencies  Within  the  United  States,  its 

Territories,  and  Possessioos,  IS  January  1993. 

AR  500-60,  Disaster  Relief,  1  August  1981. 

18  U.S.C  §  1385  (Fosse  Comitatus  Act). 

Fnf  100-19,  Domestic  Support  Operations,  1  July  1993. 

D.  Definitioiis. 

1.  RmeigMicy.  Any  occasion  or  instance  for  which,  in  the  determination  of  the  President,  Federal  assistance  is 
needed  to  supplement  State  and  local  efforts  and  capabilities  to  save  lives  and  to  protect  property  and  public 
health  and  safety,  or  to  lessen  or  avert  the  threat  of  a  catastrophe  in  am'  part  of  the  United  States.  (42 
U.S.C  $  5122(1)). 

Z  Mi^  Disastes  Any  natural  catastrophe  (including  any  hurricane,  tornado,  storm,  high  water,  winddriven  water, 
tidal  wave,  tsunami,  earthquake,  volcanic  eruption,  landslide,  mudslide,  snowstorm,  or  drought),  or,  regardless  of 
cause,  any  fire,  flood,  or  plosion,  in  any  pM  of  the  United  States,  which  in  the  determination  of  the 
Presi^nt  causes  damage  of  sufficient  severity  and  magnitude  to  warrant  major  disaster  assistance  under  this 
chaptm  to  supplement  the  efforts  and  available  resources  of  States,  local  gcmrnments,  and  disaster  relief 
oripnizations  in  alleviating  the  damage,  loss,  hardship,  or  suffering  caused  thereby.  (42  U.S.C  §  5122(2)). 

3.  Federal  Emugency  Management  Agency  (FEM^  Agency  authorized  by  executive  order  to  act  as  lead  agency 
in  all  domestic  disaster  relief  organizations.  [Get  a  copy  of  orders  by  PEMA  designating  area  as  disaster  area!] 

4.  Ditector  of  Military  Seaport  (DOM^  IVvo-star  Army  officer  assigned  in  DCSOPS  who  acts  as  SECARMY’s 
representative,  in  SECARMY’s  capacity  as  the  executive  agent  within  DoD  for  domestic  disaster  relief 
operations. 

5.  Federal  Coordinating  Officer  (FCO)  Senior  FEMA  official  who  coordinates  all  federal  disaster  relief  activities. 

6.  Defense  Coordinatuig  Officer  (DOO)  DoD  officer  designated  to  coordinate  all  DoD  disaster  relief  operations. 
Often,  but  not  necessarily,  this  is  the  senior  military  commander  (e.g..  Joint  Task  Force  Commander)  designated 
to  oversee  disaster  relief  efforts. 


IL  MIUrARYASSISrANCE  IN  DOMESne  DISASTER  RELIEF  OPERATIONS. 

A  Statutory  Basis  for  providing  relief  is  the  Stafford  Act. 

Key:  there  is  no  inherent  anthori^  for  the  federal  goverament  to  infimge  upon  the  authority  of  a  State  to  manage  its 
own  internal  affiwur 

B.  Four  mechanisms  which  trigger  involvement  of  Federal  troops. 

1.  42  U.S.C  §  5170b(c).  President's  emergency  10-day  authority  to  use  DoD  to  perform  work  "essential  for  the 
preservation  of  life  and  property."  Done  prior  to  any  Presidential  declaration  of  "emergency*  or  "major  disaster." 
Emergency  work  includes  clearing  and  removing  debris  and  wreckage  and  the  temporary  restoration  of  essential  public 
facilities  and  services. 


XJntii  FEMA  was  created  in  1979,  the  Defense  Department's  civil  defense  directorate  was  the  primary  federal  agency  that 
responded  to  natural  disasters.  Several  back  to  back  disasters  in  1992  caused  Congress  to  reconsider  whether  FEMA  should  remain 
the  lead  agency  in  this  area.  Senator  Nunn  has  said,  "If  we  want  a  federal  agency  that  can  do  [large  scale  disaster  relief],  maybe  we 
should  make  FEMA  part  of  the  Department  of  Defense." 
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2.  42  U^C  §  S170.  Piesideatial  dedantion  of  a  *1111^  iHaater* 

(a)  Must  be  at  the  request  of  the  Governor,  after  an  appropriate  finding  that  the  incident  is  of  such  severity 
and  magnitude  it  is  bejirmd  the  capabilities  of  the  State  and  that  Federal  assistance  is  required. 

(b)  As  a  prerequisite,  the  Governor  must  - 

(1)  Respt^  under  State  law  (e.g.,  activate  the  State  National  Guard  under  Title  32). 

(2)  Bsecute  the  State’s  emergency  plan. 

(3)  Provide  information  (to  FEMA)  regarding  the  resources  that  have  been  committed. 

(4)  Certify  that  the  State  will  com^  with  costsharing  provisions  under  the  Act 

3.  42  U.S.C  $  5191.  Presidential  dedaratimi  of  an  "r  mf.igenry.* 

(a)  Must  be  at  the  request  of  the  Governor,  after  an  appropriate  finding  that  the  incident  is  of  such  severity 
and  magnitude  it  is  bcj^md  the  capabilities  of  the  State  and  that  Federal  assistance  is  required. 

(b)  As  a  prerequisite,  the  Governor  must  - 

(1)  Reqxmd  under  State  law  (e.g.,  activate  the  State  National  Guard  under  Title  32). 

(2)  Bserate  the  State’s  emergency  plan. 

(3)  Provide  infonnation  (to  FEMA)  reprding  the  resources  tha  have  been  committed. 

(4)  Certify  that  the  State  will  comply  with  castsharing  provisions  under  the  Act 

(5)  Define  the  tme  and  amount  erf  fedend  aid  required  (This  is  the  only  difference  between  a  major 
disaster  and  an  emergency.  Traditionalfy,  an  ’emergency*  was  viewed  as  less  severe  than  a  'major 
disaster*  and  was  used  piimarily  to  get  Federal  assistance  in  the  form  of  programs,  grants,  and  other 
monetary  federal  assistance.  The  1988  amendments  to  the  Stafford  Act,  for  all  pr^cal  purposes,  have 
eliminated  the  differences  between  a  'major  disaster*  and  an  'emergency  in  relation  to  the  type  of 
Federal  aid  available;  however,  as  a  general  rule  more  money  is  miilable  under  the  section  pertaining  to 
major  disasters  than  is  available  under  the  section  pertaining  to  emergencies. 

4.  DOD  Directive  3025.1:  Immediate  Resaonse  Authority. 

(a)  Note  this  is  not  authority  provided  in  The  Stafford  Act 

(b)  Authorizes  local  military  commanders  to  save  lives,  prevent  human  suffering,  and  mitigate  great  property 
damage  in  imminentfy  serious  conditions  and  time  does  not  permit  approval  from  higher  headquarters. 

(c)  Authorizes  following  types  of  support*  rescue,  evacuation,  and  emergency  treatment  of  casualties; 
emergency  restoration  of  power,  debris  removal  and.EOD;  and  food  distribution. 

C  The  importance  of  FEMA. 

1.  Designated  by  EO  12656  as  the  lead  Federal  agency  for  ail  domestic  dis.tfter  relief. 

2.  Federal  Response  Plan.  Basicalfy  a  memorandum  of  understanding  between  aU  the  federal  agencies  which 
provide  disamr  relief  and  FEMA.  The  Federal  Response  Plan  establishes  twelve  Emergency  Support  Functions 
(ESF)  and  assigns  primary  and  supporting  agency  responsibility  for  each  6SF. 

(a)  DoD  is  primary  agency  for  - 

(1)  ESF  3,  Public  Works  and  Engineering  (through  the  Akimy  Corps  of  Engineers). 

(b)  DoO  is  supporting  agency  for  all  other  ESFs. 

1  -  Transportation. 

2  -  Communications. 

4  -  Firefighting. 

5  -  InforrtMtion  and  Planning. 

6  -  Mass  Care. 

7  •  Resource  Support. 

8  -  Health  and  Medical  Services. 

9  -  Urban  Search  and  Rescue 

10  •  Hazardous  Materials. 

11  -  Food. 

12  •  Energy. 

NOnTB:  a  nppoiiiiig  agency  eaa  be,  and  DoDoAen  is,  twkrd  with  primary  responsibilify  for  a  p«r»ir«iai-  niission  (or  for  the 
entire  ESF)  ontiide  its  psimafy  •geacf  responsibilify. 

3.  Fiscal  considerations. 

(a)  Federal  agencies  are  authorized  reimbursement  for  their  expenses  incurred  during  disaster  relief 
operatioru  from  those  monies  either  set  aside  or  specially  appropriated  for  a  particular  disaster  (42  U.S.C.  § 
5147). 
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(b)  FEMA,  uader  its  impiementing  regulatioiis  (44  CFR  Part  206),  is  the  sole  auriiority  that  decides  whether 
or  not  reimbuisement  is  forthcoming.  Ahiqn  raute  all  lequests  to  aaisiaiifTi  duongli  FEMA,  dus  will  ptednde 

■■ipi— mt  m  tmtw~r  rtiM  ^  tn  aArio-  — «  jmBH  mmI  «  ftwllicnniing  All 

requests  to  DoD  assistance  should  be  routed  in  either  one  of  two  manners  - 

(1)  From  the  SUte  or  local  agency  to  FEMA.  FEMA,  through  the  FCO,  will  evaluate  the  request  and 
approve,  disapprove,  or  partially  approve  the  request  ^>ptoved  quests  are  tasked  by  the  FCO  to  the 
DCO,  who  in  turn  disseminates  the  task  down  to  the  unit(s)  providing  the  support 

(2)  Ftom  the  State  or  local  agency  to  a  DoD  unit  This  request  should  be  forwarded  to  the  DCO,  who 
will  coordinate  with  the  FCO  to  determine  if  it  will  be  appro^  disapproved,  or  partially  approved. 
Approved  requests  are  tasked  by  the  FCO  to  the  DCO,  who  in  turn  disseminates  the  ta^  down  to  the 
unit(s)  providing  the  support 


D.  IVpcs  of  support  authorized. 

1.  Personnel,  equipment  supplies,  fodlities,  and  managerial,  technical,  and  advisory  services  in  support  of  relief 
authorized  undw  the  Act  (42  U.S.C  §§  5170a(l)  and  Sl^a)). 

Z  Distribution  of  medicine,  food,  and  other  consumable  supplies,  and  emergency  assistance  (42  U.S.C  §§  S170a(4) 
and  5192(a)(7)). 

3.  Utilizing  lending  or  donating  Federal  equipment  supplies,  facilities,  personnel,  and  other  resources  to  State 
and  local  governments  (42  U.S.C  §§  5170b(a)(l)  and  5192^)). 

4.  Performing  on  public  or  private  lands  or  waters  arty  work  or  services  essential  to  saving  lives  and  protecting 
and  preserving  property,  public  health,  and  safety,  including  - 

a.  E^ris  removaL 

b.  Search  and  rescue,  emergency  medical  care,  emergency  mass  care,  emergency  shelter,  and  prcwision  of 
food,  water,  medidne,  and  other  essential  needs,  including  movement  of  supplies  or  persons. 

c  aearance  of  roads  and  constructs  of  temporary  bridges  necessary  to  the  performance  of  emergency 
tasks  and  essential  community  services. 

d.  Provision  of  temporary  facilities  for  schools  and  other  essential  community  services. 

e.  Demolition  of  unsafe  structures  udiich  endanger  the  public. 

f.  Warning  of  further  risks  and  hazards. 

g  Dissemination  of  public  infoniution  and  assistance  regarding  health  and  safety  measures, 
h.  Provision  of  technical  advice  to  State  and  local  govenunents  on  disiister  management  and  control. 

u  Reduction  of  immediate  threats  to  life,  property,  and  public  health  and  safety.  (42  U.S.C  §$ 

517W>(a)(3)). 

E  Restrictions  on  the  provision  of  support 

1.  POaK  CamttBtus  Ac<  18  U.S.C  $  1385. 

*WIioevet;  eiixpt  in  cases  and  under  cirruiiistaiices  captessty  antboihsed  by  the  Constitution  or  Act  of  Cornttess. 
wiUftil^  usesarqf  part  of  the  Army  or  the  Air  Force  as  a  posse  oomitatus  or  otherwise  to  raecute  the  laws  shall  be  fined 
not  more  than  no,000  or  imprisooed  not  more  than  two  years,  or  both.* 


a.  Applies  to  Army  and  Air  Force  troops  in  active  federal  service.  Does  not  aoolv  to  National  Guardsmen 
rrerformina  duties  under  Title  3Z 

b.  The  Stafford  Act  is  not  a  statutory  exception  to  the  Posse  Comitatus  Act  akin  tn  10  U.S.C  §§  331-333 
(Civil  Disturbance  and  Insurrection  statutes). 

c.  If,  as  a  result  of  an  emergency  or  major  disaster,  the  situation  decays  to  a  degree  that  Federal  troops  are 
requited  to  maintain  the  peace,  a  separate  declaration  under  10  U.S.C  §  334  must  be  issued  by  the 
President 

2.  All  *— must  eitber  originale  Grom  FEMA,  or  be  routed  through  FEMA  for  approval  prior  to 

fjrtulkm  Other  than  under  the  emergency  10-day  provision  (42  U.S.C  §  S170b(c))  and  the  DOD  3025.1 
immediate  response  authority,  DoD  has  no  authority  to  provide  disaster  relief  independent  from  FEMA. 
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m.  OFERAnONALFROBLEMS 


A.  Fowe  ComidrtM  Act  (FCA)  ProMemt 

1.  Tnffic  Control  Points.  Often  local  nfBriiii*  will  seek  militaijr  assistance  in  operating  traffic  control  points  to 
KflMee  nonoperational  traffic  lij^ts.  The  PCA  prohibits  Federal  troops  from  manning  traffic  control  points 
unless  there  is  a  military  purpose  in  doing  so,  e.g.,  opening  the  way  for  a  coirray  or  keeping  a  militt^  supply 
route  open.  If  there  is  no  mffitary  purpose  involv^  traffic  control  in  the  civilian  community  is  a  civilian  W 
enforcement  function.  National  Guard  troops  in  'Htle  32  status  nuty  be  used  to  perform  this  function. 

2.  Patrolling.  Whenever  a  military  commander  is  assigned  an  area  of  responsibility,  one  of  the  fost  priorities  of 
wmk  will  be  to  ensure  that  the  area  is  secure.  Ftequently,  looting  and  other  illegal  activities  nuty  be  occurring 
within  a  commander's  sector.  Patrolling  in  civilian  neighN^oods  for  the  putyxxe  of  providing  security,  whether 
on  foot  or  in  military  vehicles,  violates  the  PCA.  It  is  important  to  distinguish  patrols  designed  to  execute  a 
humanitarian  relief  mission  (e.g.,  delivering  MREs,  medical  assistance,  and  other  essentials)  frmn  patrols 
designed  to  ensure  security  of  the  sector  (ie.,  the  civilian  population  and  property  therein).  The  former  are 
proper,  the  latter  violate  the  PCA.  Even  thou^  the  mere  presence  of  a  humanitarian  relief  patrol  may  deter 
potential  lawbreakers,  there  is  no  violation  of  the  PCA  so  long  as  troops  do  not  become  involved  in  a  law 
enforcement  fiinctioiL 

3.  Security  at  Supply  Depots.  Using  Federal  troops  to  guard  any  military  facility,  to  include  a  supply  depot  under 
the  control  of  the  military,  does  not  violate  the  PCA  As  long  as  the  facility  is  operated  by  the  military,  the 
fact  that  some  or  all  of  the  materials  and  supplies  stored  there  are  State  and  local  prt^rty  (by  virtue  of  their 
donation  ftom  other  agencies)  is  irrelevant 

4.  Security  at  Life  Support  Centers  (LSCs).  Althou^  the  American  Red  Cross  has  responsibility  under  ESP  6  for 
providing  temporary  shelter,  often  the  military  is  called  upon  to  provide  tentage  and  personnel  support  for 
these  LSCs.  LSCs  are  under  the  control  of,  and  operated  by.  State  and  local  governments  and  not  by  the 
mUtey,  irrespective  of  the  degree  of  material  and  personnel  on  site  whicli  is  military.  As  such,  the  security  of 
LSO  is  exclusively  a  local  law  enforcement  function.  Often  this  function  is  performed  by  local  law  enforcement 
officials,  locally  deputixed  Federal  Marshals,  or  National  Guardsmen  on  State  status. 

B.  Rnlesfor  tfaeUseof  Fane 

1.  Unlike  the  GARDENPIjOT  stand-alone  Rules  of  Engagement,  there  are  no  preexisting  stand-alone  ROB/Rules 
for  the  Use  of  Force  for  domestic  disaster  relief  operatioiic;  In  the  absence  of  published  ROE/Rules  for  the 
Use  of  Force,  the  JCS  Peacetime  ROB  apply  by  a^ogy. 

2.  It  should  be  noted  that,  given  the  nature  of  the  operation,  generally  no  additional  ROE/Rules  for  the  Use  of 
Force  are  necessary.  Indeed,  in  most  instances  troops  are  entering  a  non-hostile  environment  and  are 
welcomed  by  the  local  populace  with  open  aims.  However,  in  instances  where  a  major  disaster  strikes  a 
metropolitan  area,  often  the  breakdown  of  routine  services,  to  include  police  services,  will  result  in  sporadic 
looting  and  gang-related  incidents.  In  those  instances,  commanders  will  seek  advice  from  their  judge  advocates 
regarding  the  arming  of  their  troops  and  their  attendant  Rules  for  Self  Protection. 

C  Force  Protectioa 

1.  During  disaster  relief  operations  in  metropolitan  areas,  the  force  may  be  subjected  to  the  threat  of  violence  by 
local  street  gangs  and  other  criminal  elements.  In  these  instances,  commanders  will  wish  to  effect  liaison  with 
local  law  enforcement  agencies  (LEA)  in  order  to  properly  assess  the  threat  to  the  force. 

2.  Due  to  the  nature  of  disaster  relief  operations,  G2/S2  personnel  are  often  underemployed  and  commanders 
may  seek  to  have  these  personnel  conduct  liaison  with  LEA  This  should  be  avoided  whenever  possible. 
Ex^tive  Order  12333  and  AR  381-10  allow  LEA  liaison  activities,  so  long  as  no  special 
investigations/operations  are  conducted.  However,  AR  381-10  mandates  that,  in  general,  all  information 
obtained  as  a  result  of  local  LEA  liaison  efforts  be  destroyed  upon  mission  completion.  This  includes  all  forms 
of  the  information  fe.g..  written  reports,  hard  drives,  floppy  disks,  and  notes).  Failure  to  destroy  this 
information  triggers  reporting  requirements  (questionable  activities)  which  involve  both  the  Army  General 
Counsel  and  the  Army  Inspector  General. 

3.  AR  380-13  and  DOD  Dir.  5200.27  allow  G3/S3  personnel  to  perform  the  same  LEA  liaison  function  for  the 
purpose  of  force  protection.  Athough  AR  380-13  contains  similar  restrictions  against  information  retention 
after  mission  completion,  there  ate  no  reporting  requirements  up  through  the  Army  General  Counsel  and  the 
Army  Inspector  General. 


D.  Etectkin  Support 

1.  Federal  law  (18  U.S.C  $  592)  prohibits  the  positioning  of  troops  *at  any  place  where  a  general  or  special 
election  is  held.*  Often,  State  and  local  officials  desire  to  hold  some  form  of  election  while  disaster  relief 
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qpeiatuMu  aie  ongoiiif.  Elections  are  considered  essential  community  services  under  the  Stafford  Act,  and  are 
eUgible  for  FMerid  support,  subject  to  the  restrictions  of  IS  U^.C  $  S92. 

2.  The  Department  of  Justice  has  opined  that,  ^ere  State  and  local  officials  set  up  polling  sites  in  the  immediate 
proximity  of  troop  concentrations  <e.g,  billeting  areas,  food  distribution  centers,  and  life  support  centers),  there 
is  no  violation  of  Federal  law  so  1^  as,  to  the  maximum  extent  practicable,  tixx^  avmd  any  demonstration  of 
Federal  military  authority  at  or  near  the  poUii^  site.  Purthennore,  DOJ  has  opii^  that  tro^  can  erect  tents 
widi  li^t  sets  and  prov^  generator  maintenance  for  these  sites  without  violating  Federal  law. 

B.  Chaiiiain  Activiliea  Chq>lains  roudnety  deploy  with  their  units  (usualty  at  the  battalion-sire  or  larger).  Their  role  in 
diaaster  relief  operatioiis  is  not  expanded  by  the  Stafford  Act  or  other  legislation.  Chaplains  must  refitain  ffom 
to  civilian  disaster  victims.  This  activity  violates  the  Establishment  Clause’s  prohibition  on  government 
tyioncoiBhty  of  rel^kni. 

1.  The  Stafford  Act  (42  U.S.C  §  S148)  states  that  "the  Federal  Government  shall  not  be  liable  for  any  claim 
based  upon  the  eaerdse  of  or  failure  to  exercise  or  perform  a  discredonaiy  function  or  duty  on  the  part  of  a 
Fbderal  agency  or  an  employee  of  the  Federal  Government  in  carrying  out  the  provisions  of  this  chapter.* 
USARCS  has  interpreted  this  language  as  having  no  impact  on  how  claims  and  potential  claims  are  processed. 

2.  The  Stafford  Act  (42  U.S.C  $  5173)  conditions  Federal  debris  removal  assistance  on  the  affected  State  and 
local  governments  agreeing  to  'indemnify  the  Federal  Government  against  any  claim  arising  from  such  removaL* 
USARCS  and  FEMA  share  the  opinion  that  it  is  FEMA  rather  than  the  Army  that  will  seek  indemnification 
from  a  State  or  local  government  Accordingly,  feom  investigation  through  adjudication,  the  normal  Army 
claims  procedures  are  followed.  After  adjudication,  however,  claims  resulting  fram  debris  removal  by  Army 
units  should  be  forwarded  to  USARCS,  v^o  will  turn  them  over  to  FEMA. 

G.  DebriB  Remoral 

1.  The  Stafford  Act  (42  U.SC  $  5173)  authorizes  Federal  agencies  to  remove  debris  from  both  public  and  private 
lands.  Such  assistance  is  conditioned  on  the  affected  State  or  local  government  obtaining  unconditional 
authorization  for  the  debris  removal,  and,  in  the  case  of  private  lands,  the  Federal  Government  must  also  be 
indemnified  against  aity  claim  arising  bom  such  removal 

2.  As  a  policy  matter,  commanders  may  wish  to  restrict  troops  bom  removing  debris  bom  private  property  in  the 
absence  of  the  prc^rty  owner's  request  and  presence.  This  will  avoid  adwise  publicity  which  can  arise  bom 
angry  property  owners  whose  lots  were  denied  against  their  will  As  an  alternative,  property  owners  can  be 
instructed  to  rem^  ive  debris  to  the  public  right  of  way  for  removal  and  troops  can  assist  property  owners  who 
are  present  and  request  assistance  in  hauling  debris  to  the  right  of  w^. 

H.  Donated  Fropetty. 

1.  It  is  very  common  for  military  units  (predominantty  Army  Materiel  Command)  to  be  tasked  to  establish  depots 
to  waretouse  and  distribute  construction  materials,  clothing,  fiirniture,  and  other  property  that  has  been 
doiuted  for  distribution  to  disaster  victims.  All  donated  property  is  considered  to  be  donated  to  the  State,  and 
distribution  of  property  is  done  at  the  direction  of  the  State  agency  designated  as  the  coordinating  agent  for 
this  purpose  (usually  the  State  chapter  of  the  American  Red  Cross). 

2.  At  the  close  of  operations,  when  military  units  are  returning  to  home  station,  FEMA  must  be  contacted  to 
coordinate  a  transition  plan  with  the  State.  Often,  private  relief  organizations  will  appear  at  depots  requesting 
transference  of  property  contained  within  the  depot  to  them.  Donated  property  in  military  custody  that  has  not 
been  distributed  to  disaster  victinu  or  other  relief  agencies  must  be  disposed  of  according  to  the  instructions  of 
the  government  entity  having  dominion  over  it 

I.  Environmental  Conqilianoe 

The  Stafford  Act  (42  U.S.C  §  5159)  exempts  actions  taken  by  Federal  agencies  while  providing  disaster  relief  from 
being  considered  a  'major  Federal  action  significantly  affecting  the  quality  of  the  human  environment  within  the 
meaning  of  the  Natioiuil  Environmental  Policy  Act  of  1969.*  However,  r^ile  environmental  impact  statements  are 
specifically  waived,  due  consideration  must  be  given  to  the  effects  of  disaster  relief  operations  and  compliance  with 
other  federal  environmental  laws  (such  as  the  Qean  Ai,  Act  and  Clean  Water  Act)  are  not  waived.  This  is  especially 
important  in  the  area  of  debris  removal.  Often  debris  is  removed  to  open  burn  sites,  which  requires  a  State  waiver 
under  the  Clean  Air  Act 

J.  Medical  Support  to  Relief  Wotkera, 

1.  The  Stafford  Act  (42  U.S.C  §  517Db(a)(3)(B))  clearty  envisions  the  provLsion  of  medical  care  to  disaster 
victims.  On  its  face,  the  statute  appears  to  apply  only  to  disaster  victims,  and  not  to  the  numerous  relief 
workers  in  the  ama  who  may  also  require  medical  treatment.  Army  Regulations  (AR  40-3,  Medical  Services) 
do  not  provide  an  independent  source  of  authority. 
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2.  The  Office  of  the  General  Countel,  PEMA,  has  opined  that  the  Stafford  Act  does  authorize  the  provision  of 
medical  care  to  all  persons  within  the  disaster  are,  to  include  relief  workers.  Under  this  authority,  the  Public 
Health  Service,  whi^  has  primary  responsibility  for  relief  worker  health  under  the  Federal  Response  Plan,  may 
request  that  FEMA  task  DoD  to  provide  these  medical  services. 

K.  Opesaling  a  Disaster  Relief  Radio  StatioB  There  is  no  authority  under  the  '*nnl  Act  to  operate  a  radio  station  to 
broadcast  public  service  messages  related  to  DoD  disaster  relief  effints.  Howv^^r,  the  Federal  Communications 
S)»tem  has,  in  the  past,  granted  a  limited  license  to  operate  a  radio  station  for  these  purposes.  The  FCC  should  be 
contacted  through  FEMA  and  the  Natkxul  Communications  System  (responsible  for  ESF  2).  The  radio  station  can 
be  operated  by  PSYOP  personnel,  with  the  caveat  that  it  broadcast  onty  public  service  messages  (no  music  or 
commercial  programming)  and  cease  operation  with  die  termination  of  DoD  rdief  efforts. 

1.  There  are  statutory  exceptions  to  the  general  prohibition  against  accepting  voluntary  services  under  31  U.S.C  § 
1342  that  can  be  used  to  accept  the  assistance  of  volunteer  workers.  The  statute  itself  authorizes  the 
acceptance  of  voluntary  services  in  'emergencies  involving  the  safety  of  human  life  or  the  protection  of 
property.*  The  Stafford  Act  (42  U.S.C  $  51S2(a),  S170(a)(2))  authorizes  the  President  to  use  the  personnel  of 
private  disaster  relief  organizatioiu  and  to  coordinate  their  activities. 

2.  Dequte  these  exceptions,  military  units  should  not  attempt  to  organize  or  supervise  voluntee  r  workers. 
Consideratkms  of  liability  and  control  dictate  that  all  volunteers  be  channeled  through  private  relief 
organizatioos. 


IV.  DEPUIYMENTLIBRARY 

1.  The  Robert  T.  Stafford  Act,  as  amended,  42  U.S.C  §§  S121  et  seo.. 

2.  The  Federal  Response  Plan,  April  1992. 

3.  44  CFJL  Part  206,  Federal  Emergency  Management  Agency. 

4.  DOD  Dir.  3Q2S.1,  Military  Sujqmrt  to  Civil  Authorities. 

5.  DOD  3Q2S.1-M,  Military  Support  to  Civil  Authorities  Manual  (to  be  published). 

6.  AR  500-60,  Disaster  ReUef. 

7.  AR  700-131,  Loan  and  Lease  of  Amty  Materiel. 

8.  AR  15-6,  Investigations  and  Boards  of  Officers. 

9.  AR  27-10,  Military  Justice. 

10.  AR  27-1,  Legal  Services. 

11.  AR  27-20,  Oaims. 

IZ  AR  27-3,  Lepd  Assistance. 

13.  AR  27-40,  Litigation. 

14.  AR  405-80,  Acquisition  of  Real  Estate. 

15.  AR  9S-1/2A3,  Aviation  Operations. 

16.  AR  40-3,  Mescal  Services. 

17.  AR  381-10,  Intellipnce  Activities. 

18.  AR  380-13,  Acquisition  and  Storage  of  Information  Concerning  Nonaffiliated  Persons  and  Organizations. 

19.  Reserve  Compem'mis  Update. 

20.  Supply  Update. 

21.  Manual  for  Courts-MartiaL  United  States,  as  amended  (1984). 
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SUPPORT  TO  COUNTERORUG  OPERATIONS 


REFERENCES 

A.  18  U^.C.  §  138S,  Posse  Comitatus  Act 

B.  10  U^.C.  §S  371-381,  Chapter  18  -  Milttaiy  Support  For  Civilian  Law  Enfwcement  Agencies. 

C.  1989,  1990-91,  1990-91,  1992-93,  1993,  and  1994  National  Defense  Authorization  Acts  (Public 
Uws  100456,  101-189,  101-510,  102-190,  102-484,  103-160  respectively). 

D.  DOD  DIR.  55253,  DOD  Cooperation  ^th  Civilian  Law  Enforcement  Officials  (w/change 
one),  21  February  1986. 

E.  AR  500-51,  Support  to  Civilian  Law  Enforcement  1  August  1983. 

F.  AR  700-131,  Loan  and  Lease  of  Army  Materlet  4  September  1987. 

G.  SECNAVn^^  5820.7B,  Cooperation  l^th  Civilian  Law  Enforcement  Officials,  28  March 
1988. 

H.  AFR  55-35,  Air  Force  Assistance  to  Civilian  Law  Enforcement  Officials,  22  December  1986. 

I.  FM  100-19,  Domestic  Support  Operations,  July  1993. 

J.  DA-PAM  27-21,  Administrative  and  Civil  Law  Handbook,  Chapter  3  ("Military  Assistance  to 
Civil  Authorities*),  18  September  1990. 

K.  CJCS  Instruction  3710.01,  Delegation  of  Anthority  for  Approving  Operational  Support  to 
Dmg  Law  Enforcement  Agrades  and  Counterdmg-Related  Deploymoit  of  DOD  Personnel, 
28  May  1993. 

M.  NAVMC  2915,  Connterdmg  Campaign  Plan,  23  November  1993. 


The  war  againit  druga  cufieiitb  haa  two  arenas:  domestic  and  international  Where  a  unit  is  operating  will  determine  the 
various  laws  that  affect  the  operation.  This  TAB  covers  both  arenas,  but  the  drug  effort  abroad  actually  falls  under  NATION 
ASSBTANCBCIABU)  It  is  covered  here  simpty  for  convenience  (one  'DRUG*  lab).  Operators  and  lawyers  should  keep  in  mind 
the  NATION  ASSISTANCB  implications  when  planning  and  conducting  counterdrug  operations  abroad. 

In  addition  to  the  standard  references  listed  above  the  following  materials  are  also  extremely  helpful  if  you  are  working 
extensivety  in  this  area:  *Counir.twarBntha  Notebook,*  Center  for  Special  Forces  Operations  Law,  US  Army  Special  Fbrces  Command, 
Fort  Bragg,  (919)  3S6-S7B8;  *Drng  Watsfoi^  Guides*  Headquarters,  USSOLrniAP/12  AF.  DSN  6a5-2865/66;  COMM  (512)  369- 
2865. 


DOD  OOUNIBRDRUO  MISSIONS 

rr  IS  IMPORTANT  TO  NOTE  THAT  GOD’S  COUNTERDRUG  OPERATIONS  ARE  STRICTLY  IN  SUPPORT  OF  CIVILIAN 
LAW  ENFORCEMENT  AGENCIES. 

DODSnpport  to  Civilian  Law  Hnfareemeat  Agencies  fCIJtAsI  DOD  has  specific  statutory  authority  to  support  certain  activities 
of  US  CLEAs.  This  support  role  has  both  a  domestic  and  an  international  application  [see  10  USC  §$371,381]. 

DODSnmortPorNoifcfVJlAa.  Under  the  general  authority  of  the  Economy  Act  [see  31  USC  §1535]  and  the  Intergovernmental 
Cooperation  Act,  as  well  as  specific  statutory  authority  for  the  agency  concerned  (e.g.  State,  CIA,  etc.),  DOD  may  support  other 
federal,  state  and  local  agencies  which  have  a  counterdrug  role  even  though  the  agencies  are  not  CLEAs.  DOD  pionndes  extensive 
support  to  State  Department  international  drug  control  activities  pursuant  to  authority  under  the  Foreign  Assistance  Act,  Arms  Export 
Act  and  other  legislation. 

BOP’s  Counterdroa  Mistinn  DOD  also  serves  as  the  single  lead  agency  for  the  Federal  Government  for  the  detection  and 
monitoring  of  aerial  and  maritime  transit  of  illegal  drugs  into  the  US  [see  10  USC  §124].  10  USC  §124  states  that  this  role  is  in 
surmort  of  federal,  state,  local,  and  foreign  CLE^js. 
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BAODGROUND  INFORMATION 


a.  The  Fnw  Comitaf  Act  fl8  USC  §1385)  prohibits  use  of  Anny  and  Air  Fbrce  personnel  to  enforce  the  civil  laws  of 
the  US,  *esoq>t  in  cases  and  under  ciicumstances  equessty  authorized  by  the  Constitution  or  Act  of  Congress.*  Violation  of  the  Act 
carries  with  it  ctiiiiinal  liability  (felo^)  and  the  pos^nlity  of  a  $10,000  fine.  This  prohibition  is  applicable  to  Navy  and  Marine  Corps 
personnel  as  a  matter  of  DOD  pt^ity  [see  DOD  Direct  SS2SJ^.  The  primary  prohibition  of  the  Posse  ComHitns  Act  is  agaii^ 
direct  mfijUMT  involvement  in  law  en&Mcen^t  acfritiee  Generally,  court  interpretations  have  held  that  military  support  short  of 
actual  seardt,  seizure,  arrest,  or  similar  oontentation  with  civilians  ^e.,  indirect  sssistanre)  is  not  a  violation  of  the  act  Congress 
essentially  codified  these  court  interpr^atioos  in  10  USC  §§371*381,  hfilitary  Support  Fbr  Civilian  Law  Enforcement  Agencies.  10 
USC  §375  codifies  the  prohibition  against  direct  participation  in  law  enforcement  activities  by  military  personnel,  and  specifically 
forbids  military  members  conducting  a  search,  seizure,  arrest,  or  »»«»»««•  activity  (interrogation,  surveillance,  undercover  work,  etc.). 

foe  key  phrase  in  the  Ponse  Comitatns  Act  k  “to  exeeatc  the  famaf.  Three  different  court  interpwJatinns  nave  emerged 
tern  fedesaleoartsrepnfi^wlmt  this Ings^meau.  In Umtedamesv-  T..wm.Hn  Mn  wa—.  itts  rivux  innirprf 

to  whether  the  conduct  of  the  rnffitaiy  "pewnded  the  activitiaf  of  civiBan  law  eafowwnf jit.  In  UnitedSintesv.  Red  Feather.  392 
FSnpp  916  (1975)^  the  court  held  that  essniting  the  laws  meant  *direet  active  use*  of  nufitary  personnel,  hr  United  States  v. 
MatAithuri.  419  F.  Sityip  186  (197Q,  the  court  decided  that  eirraitinn  of  the  lauu  meant  citireiM  to  mfittaty  authority 

whkh  was  "irgiilatnry,  pmaciiptive,  or  oompoisosy*  in  nature.  In  United  Slates  v.  Yunis.  681  F.Si^  891  (1988),  the  court 
aniiBedthesiialvsis  fitott  UmtedStatesy.  MacArthnr  and  reaffiimed  the *iegnlatoi7,  proscriptivev  orcompulsoty*  tesL  Anthree 
tests  nay  be  appliBd  tossing  situstioB,  and  if  ary  is  violated,  the  court  isfiee  to  decide  that  the  Act  itadf  has  been  violated.] 

b.  DOD’s  counterdrug  mission  is  to  detect  and  monitor  the  aerial  and  maritime  transit  of  drugs  into  the  US.  The  scope 
of  this  mission  is  being  developed  as  the  Seaetaiy  of  Defease  assigns  missions  to  unified  commanders.  However,  this  mission  does 
not  give  DOD  general  police  powers  and  DOD  personnel  are  not  relieved  of  current  restrictions  against  law  enforcement  activities 
within  the  U& 

^RTIB;  the  arminal  dncumfJit  In  undr.istanding  counteidiug  mitiinns  as  th^  are  assigncvl  to  the  unified  commandeis  is  the 
Chaamar.  of  the  Joint  CUefii  of  Staff  Deieghtioaaf  Authority  hiBtmctiQti  (CJCSI3710J01.  28  Mity  199^  in  which  the  Secretary 
of  Defense,  through  the  Joint  Chiefe  of  SlalL  gave  authority  to  unified  cosamandeiB  (e^  USACOM,  USPACOhOto  iqipcove 
varioas  feoets  of  counterdrug  sityport  to  CLEAsand  to  further  snbdelegaleitypcoval  authority  tofla^levdaCBoeis  indietrchain- 
of-ersnmand.  Actifitieswhfch  are  not  induded  in  the  drlegatinn  mesmge  are  held  Car  doses  scmlaty  by  DODbecanse  they  tend 
to  be  contioscMial,  unprecedented,  or  require  dose  cnoidination  wMi  POJand  DOS.) 

c.  Different  tulm  apply  to  DOD  activities  in  foreign  countries.  Neither  the  Posse  Comitatus  Act  nor  similar  prohibitions 
contained  in  10  USC  §375  are  applicable  outside  the  territorial  jurisdiction  of4he  US.  fSee  opinion  of  the  Office  of  Legal  Counsel, 
UA  D^  of  Justice,  Bstraterritorial  Effect  of  the  Posse  Comitatus  A<±  Nov  3,  1989;  see  also  The  Posse  Comitatus  Act  and  Drue 
IpterdictiOM:  Just  How  Par  Can  We  Go?,  the  Army  Lawyer.  Dec.  1^).  While  DOD*s  coiunteidrug  mission  does  not  include 
enforcing  US  drug  law  oversem,  there  is  a  potential  DOD  support  role  of  this  nature.  Note,  however,  the  impact  of  DOD  Directive 
5525.5,  DOD  Cemperation  Widh  Civilian  Law  Enforcement  Officials.  This  directive,  which  applies  worldwide  to  all  US  forces, 
implements  the  direct  putidptition  proscriptioa  of  10  USC  §375  (search,  seizure,  arrest,  etc.).  Thus,  absent  the  SECDEF  waiver 
provided  in  DOD  Directive  5515.5,  US  forces  operating  OCONUS  are  still  subject  to  significant  restrictions  on  their  activities.  Further 
restrictions  are  mentioned  in  the  next  paragraph. 

d.  DOD  has  support  roles  overseas,  including  support  for  federal  CLEAs  with  responsibilities  in  foreign  countries  and 
support  for  State  Department  international  counterdrug  programs.  In  these  support  roles,  additional  restrictions  under  the  Foreign 
Asristance  Act  limit  DOD  participation  in  arrest  actions  of  foreign  police  (e.g.,  the  Mansfield  Amendment). 

C.  yfa— fingig 

(1)  If  DOD  is  not  the  lead  agency  for  a  particular  part  of  the  US  counterdrug  policy,  DOD  may  act  in  a  supportive 
role  for  the  lead  agency.  When  DOD  is  performing  a  support  role,  fiscal  law  principles  require  that  the  supported  agency 
reimburse  DOD  for  the  costs  of  providing  the  support,  unless  otherwise  provided  by  law. 

[NOTE:  nader  10  USC  377(b),  a  supported  ageacy  need  not  tenabuise  DODif  such  support  is  provided  in  the  normal  course 
of  mililary  Irainiug  or  operations,  or  results  in  a  benefit  to  DODthat  is  substantially  equivalent  to  that  otherwise  obtained  from 
militaty  opeiatians  or  traming.  TUs  provision  is  oik  of  die  keys  m  providing  timely,  effioent  support  to  Cleas.  Cleas,  especially 
die  state  and  local  variety,  often  do  not  harm  (unds  for  »*»r*"**^  of  cquririlities,  and  often  will  not  consider  militaiy 

support  urriem  it  is  provided  fine  of  charge.  Topttwide  unreimbuised  support,  there  must  be  a  mifitarv  traming  nexus  to  satisfe 
the  criteria  of  10  USC  377.  Demonstrate  this  nexus  by  dting  the  METL^ielated  skills  required  to  perform  the  support,  or  the 
METL^elated  tasks  the  servicemembeisAmits  will  accomplish  while  providing  the  support. 

(2)  Congrem  has  authorized  and  funded  counterdrug  roles  for  several  agencies.  Agencies  are  required  to  manage 
their  appropriations  so  as  not  to  duplicate  the  role  Congress  assigns  to  another  agency  unless  authorized  by  law.  Basic 
fiscal  principles  ate  outlined  in  Tab  L. 
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a.  Oami  This  pangnph  desaibes  the  support  which  DOD  may  provide  to  federal,  state,  local,  and  foreign  (XEAs.  The 
support  is  authorized  primarify  within  the  territorial  jurisdiction  of  the  US,  including  the  territorial  seas.  Certain  actions  are 
authorized  outside  the  land  area  of  the  US,  e.g,  various  federal  CLBAs,  such  as  the  FBI,  the  Drug  Enforcement  Administration 
(DBA)  and  die  tioast  Guard  nuQr  participate  in  cooperative  international  efforts  to  combat  drug  production  and  trafiicking.  If  US 
law  is  the  basis  for  this  CLEA  role,  DOD  may  provide  support  under  10  USC  $374(b)(l)(A).  These  agencies  may  also  assist 
foieigtt  governments  with  their  counterdrug  programs.  DOD  mqr  support  this  federal  CIJ^  activity  under  10  USC  S^74(b)(l)(B). 
Some  activities  are  forbidden  unless  q)ecifically  authorized  by  law. 

b.  Statutory  authority  defining  DOD’s  role. 

(1)  Oeaeral  assirtanee  in  support  of  federal,  state  and  local  civil  law  enforcement  agencies  (CLEAs)  (10  USC  SS371- 
374). 

(a)  DOD  may  provide  information  gained  during  normal  military  training  or  operafions,  and  shall  *to  the 
Hi—iniHi  catent  practicable*  conskter  the  information  needs  of  CLEAs  when  planning  normal  training  or  military 
operatioas;  and  Aa^  *to  the  ement  ansistetit with  natimial  security*,  share  intelligence  with  CLEAs  (10  USC  §371). 

pKXIE;  during  an  otherwiat  valid  trakingmiesioa  or  esmise,  minniMtirM  pHumd  m«y  in.  fated  tnntligrageiieiea. 
Moeeovetv  10  USC  371  requires  DOD  to  take  CLEA  needs  into  aoeontt  when  pbunungfcaaecoting  opeiatiaos. 
fiouityles  dted  in  legisiatrse  hislaiy  *Khednling  training  raririsM  using  night  vision  devices  in  border  areas, 

^^nntrrrvtng  photo«eoaa  training  nii—inn.  jn  •  manner  that  serves  the  need  of  a  CXEA  for  aerial  surveillanoe  of 
potential  marijuana  fields,  and  similar  activities*.  House  CoofErenoe  Rtytott  No.  1004)89,  NUl  De£  Anth.  Act  FY 
89,  p.  2S29,  US  Goo^  and  Admin.  NewiL] 

(b)  DOD  may  provide  equipment,  supjdies,  spm  parts,  and  fodlities  to  CLEAs  (10  USC  §372). 

1.  Requests  by  CONUS  law  enforcement  agencies  for  equipment,  facilities,  and  training  from  the  training 
base  should  be  coordinated,  and  maity  times,  processed  by  the  appropriate  Regional  Logistics  Support 
Oflice  (RLSO  -  regional  RLSOs  are  located  at  Buffalo,  Miami,  El  Faso,  and  Long  Beach)  in  accordance 
with  current  DOD  policy  and  service  regulations.  AR  S(XV61  also  contains  guidance  on  providing 
equipment,  facilities,  and  persotmel  to  CUSAs. 


(NOTE:  Laans  (which  nmf  be  made  only  to  Federal  agencies)  and  leases  (which  may  be  made  to  Slate  and 
local  agencies)  most  oonqity  with  rekvant  statutes,  e.g,  tbeEccmoiity  Act  and  the  Leasing  Statute,  and  service 
regnlatinns,  e.g,  AR  70O-13L  I.otn  and  Lease  of  Amty  Materiel.  The  process  for  toaning  equipment  to 
federal  ageruaes  is  Mrty  stmig^rtfcsward,  and  usualty  can  be  arranged  without  cost  to  the  CLEA  The  process 
of  Imnigeqntyment  to  Slate  and  local  agencies  is  more  complicated,  reqairiiig  thepsymeat  of  fair  rental  value 
and  a  surety  bond  (see  AR  TOAISI).  Oae  approach  is  to  ask  the  Slate  or  local  agerny  to  aoqnize  ’federal 
tyionsoiahip^  so  the  material  nuy  be  loaned  instead  of  leased.) 

(c)  DOD  may  make  personnel  available  to  train  CLEA  officials  in  the  operation  and  maintenance  of  equipment 
and  to  provide  ‘erqiert  advice*  to  CLEA  officials  'relevant  to  the  purposes  of  this  chapter*  (10  USC  §373). 

(NOTE:  QtelO  USC  373  tor  linguist/tiaiislator  and  intelligence  ana^  support  (ertyert  advice)  to  CLEAs  (see  also 
secrion  1041  of  FY  93  National  Defense  Authorization  Act  for  addhkmal  authority).  These  are  two  of  the  most  popular 
types  of  support  requested  by  CLEAs  in  CONUS.  If  the  support  provided  itrvolves  individuals  with  an  intelligence 
MOS,  additional  requriemeats  may  arise  (e.g,  B.0. 12333  and  DODReg.S240-lR  require  service  component  General 
Counsel  apprcwal  of  intelfigence  support  to  CLEAs.  This  requirement  has  been  chalienged  as  violative  of  the  qiirit 
of  Goldwater-Nichols  which  would  give  the  CXNCs  this  authority,  and  this  approval  authority  iscurrently  under  review. 
Also,  DODpoUcy  prohibits  thosewith  a  counterintelligence  MOS  fiom  participating  in  CONUSooonterdrug  operations 
with  CLEAs.  10  USC  373  authorizes  a  wide  variety  of  support  besides  intelligence.  Beware  of  the  *KeUy  Girl* 
ptohibitioo  which  states  that  DODwill  not  provide  'tootine  logistical  or  administrative  support*  to  CLEAs  fseePA 
Gen.  Counsel  opinion  of  9  Jan  1991).  10  USC  373  rmqr  also  be  used  to  send  training  MTEs  to  CLEAs. 

(d)  DOD  may  make  personnel  available  to  maintain  equipment  for  Qeas  (10  USC  §374). 

(e)  DOD  may  provide  personnel  to  operate  equipment  'for  purposes  other  than'  those  described  in  paragraph 
lb(2)  and  (3),  below,  'only  to  the  extent  that  such  support  does  not  involve  direct  participation  by  such  personnel 
in  a  civilian  law  enforcement  operation  unless  such  direct  participation  is  otherwise  authorized  tty  law”  (10  USC 
§374{c)). 
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(NOTE:  HUB  "catch  alT  aectian  aulhoriTaa  a  "mothedoad*  of  auppoit  to  CLEAa.  tt  ia  paiticulat^  naefiil  ootaiile 
kaom  dull  inteadfcticat  aieaa  (DlAs).  Cite  to  ttda  piovisioa  aa  the  aadedyhig  aodiority  for  maiitoana  dadicatkia 
aad  gnMnd  tecoa  miaaiOBa  while  aappleinentiiig  it  with  mate  qiedfie  ptoviaona  aoootding  to  miaaioa  tequhcaieiita 
(e^  10  use  371,  "paaa  infarmatioii  ptfaeied  to  CLEAa^  and  10  USC  373^  "txain  CLEA.  offiriala  in  the  oae  of 
ni^  riaioB  eqoipBienf .  Thia  aectioii  aBowa  anoixgt  of  State  and  local  ClEAa.  not  inat  fedenl  QJBAa.  Caatian, 
ifyoahaaeaapedficBintntBiffaichalloinjontopezfisin  theaiqiiiQit,  dlBtoit(e^  ^20(sPidiJL8ir  101-189,  NDAA 
for  FY 9040,  'Kaininr  Baniriani  in  Dror  Ihteidictinn  Aieaa;  and  10  USC3^  TR^^|.ud,Adra^2,GS>^u,l£ar 

naltaweiaent  nWriri. 


(2)  Operate  eoniiwnewt  including  equipment  provided  under  10  USC  §372,  in  support  of  federal  CLEAs  (10  USC 
S3M(bXI)(A)). 

(a)  DOO  nay  make  personnel  available  to  operate  equipment  for  a  federal  CLEA  with  responsibilitjr  for 
controlled  substimeet  lawa,  including  the  Maritime  Drug  Law  Enforcement  Act  (e.g.,  DBA  and  Coast  Guard); 
Immigration  and  Nationality  Act  enforcement  (e.g^  INS);  and  customs  law  enforcement  (e.g.,  U.S.  Customs  Service) 
10  USC  §374(b)(l)(A)  and  (b)(4)(A)): 

(b)  OOD  mi^  make  persoimel  available  to  operate  equipment  for  a  federal  CLEA  with  respect  to  "assistance 
that  such  agency  is  authorized  to  furnish  to  a  state,  lo^  or  foreign  government  which  is  involved  in  the 
enforcement  of  .  .  .*  laws  similar  to  federal  controlled  substances  laws  (including  the  Maritime  Drug  Law 
Enforcement  Act),  immigration  and  customs  law  enforcement  (10  USC  §374^)(1)(B)  and  (b)(4)(A)).  Note  that 
regardless  of  whether  the  authori^  under  §374  (b)(1)(A)  or  (B)  is  invoked,  §374^)(1)  requires  the  request  to  come 
feom  the  head  of  a  federal  agency. 

(c)  Personnel  made  available  to  support  CLEAs  under  this  authority  may  operate  equipment  for  these  purposes 
(10  USC  §374  (b)(2): 

1.  Detection,  monitoring,  and  communication  of  the  movement  of  air  and  sea  traffic,  10  USC 
§374(b)(2)(A). 

Z  Detection,  monitoring,  and  communication  of  the  movement  of  surface  traffic  outside  the  geographic 
boundary  of  the  US  and  within  the  US  not  to  exceed  25  miles  if  the  initial  detection  occurred  outside  of 
the  boundary.  10  USC  §374(b)(2)(B). 

3.  Aerial  reconnaissance,  10  USC  §374(b)(2)(C). ... 


4.  Interception  of  vessels  or  aircraft  detected  outside  the  land  area  of  the  US  for  purposes  of 
communicating  with  them  and  directing  them  to  go  to  a  location  designated  by  appropriate  civilian 
officials.  Continue  to  operate  this  equipment  to  pursue  these  vessels  or  aircraft  into  the  land  area  of 
the  US  in  cases  where  the  detection  began  outside  such  land  area,  10  USC  §374(b)(2)(D)  and  10  USC 
§374(b)(3).  (Note  thia  "hot  pursuit"  proviaioB  is  lanqitinnal  authority  for  DODio  conduct  opeiatioaB 
within  CONUS  that  would  normally  fell  within  the  purview  of  CLEAs].  This  authority  does  not  permit 
physical  forcedowns  of  aircraft;  the  US  considers  such  action  as  being  violative  of  international  law 
(Chicago  Convention). 

5.  Operation  of  equipment  to  facilitate  communications  for  CLEAs,  10  USC  §374(b)(2)(E) 

6.  Subject  to  the  joint  anproval  of  SECDEF  and  the  Attorney  General,  transport  federal  CLEA  personnel 
and  operate  a  base  of  operations  for  them  (10  USC  §374(B)(2)(F)  [as  amended  by  Sect  1210,  National 
Defense  Authorization  Act  for  FY  90-91,  Pub.  L.  101-189]);  see  also  sect  1004,  National  Defense  Authorization 
Act  for  FY  92-93,  Pub.  L  102-190],  10  USC  §374(b)(2)(F).  In  the  case  of  law  enforcement  operations 
OCONUS,  the  conduct  of  these  operations  also  requires  the  approval  of  the  Secretaiy  of  State. 

(NOTE:  joint  approval  of  SECDEF  and  the  AG  is  not  required  when  tranqjorting  CLEAs  under  the  authority 
of  A1004,  Natl  Def.  Auth.  Act  for  1991,  Pub.  L.  lOl-SlO.  Al0O4  authority  expired  at  the  end  of  FY  91  but 
was  extended  through  FY  95  by  Aim,  Natl  DeL  Auth.  Act  for  1994,  PubX.  103-160] 


(3)  SECDEF  may  provide  additional  support  to  federal,  state,  local,  and  foreign  agencies  which  have  "counterdrug 
responsibilities,"  §1004,  Nat’l  Def.  Auth.  Act  91,  Pub.  L  101-510,  as  amended  by  succeeding  provisions  in  the 
National  Defense  Authorization  Act.  §1004,  as  amended  by  §1041,  offeis  the  most  flexible  counterdrug  authority. 
It  represents  extremely  strong  authority  because  Congress  specifically  enumerated  the  10  categories  of  support  to 
CLEAs.  This  authority  is  also  noteworthy  in  that  Congress  has  authorized,  and  to  a  lesser  extent,  appropriated 
funds  for  these  specific  activities.  Consequently,  DOD  does  not  need  to  seek  reimbuisement  when  providing  these 
types  of  support.  It  should  be  emphasized,  however,  that  Congress  has  never  appropriated  as  many  funds  as  they’ve 
authorized. 
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Thig  additional  support  indudes: 

(a)  Maintenance  and  repair  of  equipment  that  has  been  made  available  to  any  department  or  agency  of  the 
Federal  GovemmenC  or  State  or  local  government  by  DOD  for  purposes  of; 

(i)  Preserving  the  potential  future  utility  of  such  equipment  for  DOD; 

(ii)  Upgrading  such  equipment  to  ensure  compatibility  with  other  equipment  used. 

(b)  Maintenance,  repair,  or  upgrading  of  equipment  (induding  computer  software),  for  the  purpose  of; 

(i)  Ensuring  that  the  equipment  being  maintained  or  repaired  is  compatible  with  equipment  used  by  DOD; 

a^ 

(ii)  Upgrading  such  equipment  to  ensure  the  compatibility  with  equipment  used  by  DOD. 

(c)  Tranqwrtation  of  personnd  of  the  United  states  and  foreign  countries  (induding  per  diem  expenses  associated 
with  such  transportation),  and  the  transportation  of  supplies  and  equipment  for  the  purposes  of  facilitating 
counterdrug  activities  within  or  outside  the  U.S. 

(d)  The  establishment  (induding  unspecified  minor  construction)  and  operation  of  bases  of  qteratioos  or  training 
facilities  for  the  purpose  of  facilitating  counterdrug  activities  within  or  outside  the  US. 

(e)  Counterdrug  related  training  of  law  enforcement  personnd  of  the  Federal  Government,  of  State  and  local 
governments,  and  of  foreign  countries,  induding  associated  support  expenses  for  trainees  and  the  proviaon 
of  materials  necessary  to  cany  out  such  training, 

(f)  Aerial  and  grotmd  reconnaissance  outside,  at  or  near  the  borders  of  the  United  States. 

(g)  Construction  of  roads  and  fences  and  installation  of  lighting  to  block  drug  smuggling  corridors  across 
international  boundaries  of  the  United  States. 

(h)  Establishment  of  Command,  Control,  Communications,  and  Computer  Networks  for  improved  integration  of 
law  enforcement,  active  military,  and  National  Guard  activities. 


c.  Domestic  restrictions  on  support  DOD  may  provide  to  CLEAs  (iO  USC  $37S  and  §376). 

(1)  DOD  personnel  may  not  conduct  or  fund  any  activity  which  indudes  or  permits  ’direct  participation  by  a  member 
of  the  Army,  Navy,  Air  Force,  or  Marine  Corps  in  a  seandi,  seizure,  arrest,  or  other  similar  activity*  unless  otherwise 
authorized  by  law  (see  10  USC  §37S  (which  does  not  have  extraterritorial  effect;  note,  however,  DOD  Directive  S52SJ, 
which  implements  these  restrictions,  and  does  have  worldwide  application.)]. 

(2)  DOD  may  not  provide  any  support  which  will  adversely  affect  military  preparedness  [see  10  USC  §376]. 

(3)  Note  that  additional  restrictions  apply  to  OCONUS  operations  -  see  para.  2.d.(S)  below. 


d.  OCONUS  restrictions  on  DOD  support  for  federal  CLEAs  with  responsibilities  in  foreign  countries. 

(1)  The  primary  restriction  on  DOD  support  for  federal  CLEAs  outside  the  land  area  of  the  US  is  the  derivative 
nature  of  DOD’s  authority.  DOD’s  authority  to  support  the  federal  CLEA  in  foreign  jurisdictions  depends  entirely 
on  the  QEAs  authority  to  act  in  these  Jurisdictions  (10  USC  §374(b)  (1)  (A)  and  (B). 

(2)  In  addition  to  the  derivative  nature  of  DOD’s  support  authority,  if  DOD’s  support  is  to  be  provided  within  the 
jurisdiction  of  a  foreign  countiy.  State  Department  coordination  (approvall  is  required  (sec  Sect.  4601(a), 
International  Drugs  Control  Act  of  1988,  Pub.  L.  100-690  and  paragraph  S,  below). 

(3)  The  Posse  Comitatus  Act  and  10  USC  §375  do  not  apply  in  foreign  countries,  their  territorial  seas  or  international 
waters  (See  Appendix  A).  DOD  is  not  prohibited  from  enforcing  US  law  in  these  places.  However,  DOD  policy 
requires  SECDEF  or  DSECDEF  approval  if  military  personnel  are  to  provide  direct  assistance  to  execute  the  law 
outside  the  territorial  jurisdiction  of  the  US  (DOD  memo.  Modification  of  DOD  Directive  SS2S,S,  *DOD 
Cooperation  with  Civilian  Law  Enforcement  Officials,  dated  20  Dec  89). 

(4)  Also  if  DOD  support  is  provided  to  assist  a  federal  CLEA  in  any  foreign  police  action  with  respect  to  foreign 
country  drug  control  efforts,  restrictions  under  the  Mans&eld  Amendment  to  the  Foreign  Assistaiioe  Act  are 
applicable  (Sect.  481(c),  FAA,  22  USC  2291(c),  as  amended  by  the  International  Drugs  Control  Act  of  1989,  Sect. 
15,  Pub.  L.  101-231),  paragraph  5d(I),  below). 

(5)  DOD  support  may  not  adversely  affect  military  preparedness  (10  USC  §376). 
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(1)  Congiesi  hai  appropriated  funds  for  DOD  to  train  military  personnel  but  not  for  DOD  to  perform  dcanestic  civil 
law  enforcement  fSte  10  USC  §377(a)  and  (b)).  Rscal  law  principles  require  that  the  costs  attributable  to  the 
support  DOD  provides  to  CLEAs  be  reimbui^  by  CLEAs  unless: 

(a)  The  support  is  provided  in  the  nonnal  course  of  military  training  or  operations  (10  USC  377(b)  (I));  or 

(b)  The  support  results  in  a  benefit  to  DOD  which  is  ’substantial^  equivalent*  to  that  which  would  otherwise 
be  obtained  from  training  or  operations  (10  USC  S377(b)  (2));  or 

(c)  Hie  support  is  provided  ir  accordance  with  special  appropriations  (Congress  appropriated  $40  million  for 
SECDHr  to  provide  ’additional  support*  to  federal  aaendes  which  have  ’oounterdrug  responsibilities  during 
FY  90-91  (See  Sect  1212  and  1201(g),  Pub.  L.  101-1S9  and  paragraph  6a(I)(i),  below).  In  the  same  ^ 
Congress  authorized  the  transfer  of  excess  DOD  personal  proper^  to  CLEAs  for  their  counterdrug  mission 
"without  cost  to  the  recipient  agency.’  Absent  this  authoriqr,  it  is  an  augmentation  of  an  agency's  accounts 
(to  the  extent  it  retains  funds  i^ch  it  otherwise  would  him  used  to  purchase  property)  for  an  agency  to 
receive  property  without  paying  for  it. 

(2)  Support  provided  to  federal  Cl.3As  which  does  not  provide  training  or  operational  benefit  to  DOD  and  is  not 
’actional  support’  must  be  reimbursed  (10  USd  §377(a)  and  31  USC  §153S). 

(a)  The  mechanism  for  reimbursement  is  the  Benoonry  Act  It  requires  that  the  providing  agency  be  fully 
reimbursed  for  all  direct  and  indirect  costs  asscxaated  with  the  goods  and  services  it  provides  to  the  other 
agency  unless  otherwise  prcvided  by  law. 

(b)  The  Beoaomy  Act  also  requires  reimbursement  for  pay  and  allowances  and  all  costs  associated  with  DOD’s 
preparation  of  an  asset  for  other  agency  use.  There  should  be  no  residual  cost  to  DOD’s  appropriations  for 
any  suf^rt  provided  fSee  57  Comp.  Gen.  674  (1974).  This  opinion  provides  a  good  analysis  of  the  Economy 
Act  and  how  the  Comptroller  General  interprets  it,  e.g.,  all  direct  expenses  and  certain  indirect  expenses 
attributable  to  providing  support  are  recoverable  by  the  providing  agency  [at  page  682]). 

(c)  The  Bccmnay  Act  permits  nonreimbursable  or  ’accommodation’  loans  of  equipment  The  borrower  assumes 
"the  costs  incurred  by  reason  of  the  loan’  (See  30  Comp.  Geit  29S  (!%!)).  The  cost  assumed  by  the 
borrower  include  equipment  operation  and  costs  associated  with  returning  the  equipment  in  the  condition 
received,  less  fair  wear  and  tear.  38  Comp.  Gen.  558  (1959). 

(3)  Sui^xrrt  provided  to  state  and  Icxratl  CLEAs  which  does  not  provide  training  or  operational  benefit  to  DOD  must 
be  reimbursed  (10  USC  5377(a)  and  31  USC  §6501  et  sect). 

(a)  The  mechanism  for  reimbuiaenwnt  is  the  Intergovernmental  Cooperation  Act  It  requires  *payment  of  pay 
and  all  other  identifiable  costs  of  providing  the  services’  requested  by  an  agency  (31  USC  §6505). 

(b)  DOD  is  r^uired  to  charge  applicable  rates  for  non-DOD  users  of  DOD  assets  (see  DOD  7230.7).  Charges 
may  be  waived  or  reduced  when  full  payment  by  a  state  or  local  government  would  not  be  in  the  best  interest 
of  the  program  (paragraph  D.3.b.(2),  DOD  7230.7). 

(4)  The  assignment  of  Coast  Guard  personnel  to  surface  naval  vessels  for  law  enforcement  purposes  (10  USC  §379) 
is  funded  from  appropriations  transferred  from  DOD  to  the  Coast  Guard  (See  e.g..  Legislative  History,  Pub.  L. 
100-456,  1985  U.S.  Ccxie  Cong,  and  Admin.  News  at  2582-3  [$6  million  for  FY  1989)). 


2.  DOD*sSuppott  For  Non-CLEAs 
a.  General. 

(1)  The  Econoacy  Act  (31  USC  §1535)  is  free  standing  general  authority  for  any  US  agency  to  provide  goods 
and  services  to  another  federal  agency  on  request  and  by  mutual  agreement.  The  agreement  must  include 
the  details  of  reimbursement.  The  Intergovernmental  Cooperation  Act  accomplishes  a  similar  purpose  for 
federal  transactions  with  state  or  local  government. 

(a)  The  Eooooa^  Act  is  specifically  incorporated  into  the  law  authorizing  DOD  support  to  federal  CLEAs  (10 
USC  5377(a)). 

(b)  The  Intergovernmental  Coopentkm  Act  is  applicable  to  DOD  support  to  state  and  local  CLEAs  (lO  USC 
§377  (a)  referring  to  reimt  Jtsement  under  other  applicable  law). 

(2)  The  transfer  of  goods  or  services  to  a  federal,  state  or  local  agency,  other  than  a  CLEA  or  the  State 
Department,  in  support  ol  the  US  counterdrug  policy  is  going  to  be  a  rare  occurrence.  However,  it  is 
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posable  that  an  agenqr  which  does  not  have  a  counteidrug  law  enforcement  mission  can  be  involved  in  the 
counteidrug  policy,  instance,  the  CIA  is  one  federal  agency  which  does  not  have  a  counteidrug  dvil 
law  enforcement  mission,  but  which  may  have  a  role  (intelligence  collection,  covert  activity?)  in  international 
counterdiug  operations  or  activities. 


(a)  The  transfer  of  goods  and  services  to  the  CLA  or  any  other  fede^  aaency  which  is  a  CLE^  can  be 
accomplished  under  the  Economy  Act  As  an  cammple,  the  transfer  ctf  TOW  anti-tank  weapons  from  the 
Amqr  to  the  CIA  in  what  has  become  known  as  the  Inm>Contia  affair  was  determined  by  the  Government 
Accounting  Office  (GAO)  to  be  a  lawful  BeotKMny  Act  transaction  (See  Iran  Arms  Salefc  DOD’s  Transfer 
of  Arms  to  the  Central  Intelliaenee  Aaencv.  GAO  Report,  NSIAD-87-114,  March  1987). 

(b)  Under  the  Intergovernmental  Cooperatioa  Act,  certain  goods  and  services  could  be  transferred  to  a  non- 
CLEA  state  or  local  agency. 

b.  Reatnetiona  on  DODsuppost.  The  transfer  of  goods  and  services  to  the  CIA,  or  any  other  federal  agency  which  is  not 
a  CLEA,  or  to  a  state  or  local  agency  which  is  not  a  CLEA,  will  be  subject  to  restrictions  placed  on  that  agency’s 
activities  and  subject  to  law  enforcement  restrictions  applicable  to  members  of  the  Armed  Pbices  of  the  US.  See  S^ 
662,  FAA  (intelligence  collection  ok,  but  other  activities  must  have  Presidential  finding  and  comply  with  Sect  501  National 
Security  Act) 

c.  ReimbuTJiwjit  »■««»—  The  costs  associated  with  suppo.t  DOD  Provides  to  federaL  state  and  local  agencies 

which  are  not  CLEAs  must  be  reimbursed  under  either  the  Economy  Act  or  the  Intergovernmental  Cooperation  Act 

d.  DOD  Support  To  State  Department  International  Drug  Control  Program. 

(1)  GeaeraL  The  State  Department  is  the  latest  non-CLEA  receiving  DOD  counterdiug  support.  All  DOD  efforts 
in  the  land  area  or  territorial  seas  of  a  foreign  country  must  be  coordinated  with  the  State  Department 
SECSTATB  is  charged  to  coordinate  all  US  assistance  "to  support  international  efforts  to  combat  illicit  drugs 
production  or  traffiddng*  (Sect  4601(a),  Pub.  L.  100-6^).  Tl^  includes  DOD  support  to  federal  CLEAs  with 
responsibilities  in  foreign  countries  paragraph  4d,  above). 

(2)  Within  the  State  Department,  the  Bureau  of  International  Narcotic  Matters  (INM)  and  the  Agency  for  International 
Development  (AID)  provide  assistance  to  countries  and  international  organizations  involved  in  counterdiug  efforts. 
The  authority  for  this  assistance  is  in  the  Foreign  Assistance  .\ct  (Section  481-489,  International  Narcotics  Control, 
22  use  2291>2291h:  See  Drug  ConWi.  U.S.  International  Narcotics  Control  Activities.  GAO/NSIAD-88-114.  GAO 
Report  B-22S282  (March  1,  1988)  for  a  description  of  the  asrastance  provided  and  an  analysis  of  its  effectiveness). 
DOD  may  support  this  State  D^rtment  effort  under  Seed  »  632(b)  and  (c)  of  the  Act  (22  USC  §2392(b)  and 

(c) ). 


(3)  Statutory  authority  defining  DOD’s  support  role  for  State  Drpartment. 

(a)  State  Department  provides  international  drug  assistance  to  foreign  governments  (and  international  organizations) 
under  the  Foreign  Amistance  Act  (Chapter  8,  Part  I,  Foreign  A^tance  Act,  International  Drugs  Control,  Sect. 
481-489,  22  USC  2291-229Ih). 

(b)  NOTE:  The  International  Drugs  Control  program  is  not  security  assistance  (security  assistance  is  Part  II  of 
the  act).  DOD  has  a  support  role  in  both  Part  I  and  Part  II  programs  under  the  Foreign  Assistance  Act  (Security 
assistance  authorities  are  described  in  Appx  C). 

(c)  State  Department  Authority 

(i)  "Notwithstanding  any  other  provision  of  law,  the  President  (delegated  to  SECSTATB  by  paragraph 
l-201(a)  (24),  E.U.  12163,  Sept.  29,  1979,  as  amended)  is  authorized  to  furnish  assistance  to  any  country  or 
international  organization,  on  such  terms  and  conditions  as  he  may  determine,  for  the  control  of  psychotropic 
drugs  and  other  controlled  substances"  (Sect.  481(a)  (4),  FAA,  22  USC  §2291(a)  (4)). 

(ii)  The  Secretary  of  State  is  "responsible  for  coordinating  all  assistance  provided  by  the  US  government 
to  support  international  efforts  to  combat  illicit  drugs  production  or  trafficking"  (Sect.  4601(a),  Pub.  L.  100- 
690). 

(iii)  The  US  counterdrug  policy  is  a  significant  objective  of  the  Foreign  Assistance  Act:  "suppression  of 
international  drugs  trafficking  is  among  the  most  important  foreign  policy  objectives  of  the  US.  Sect.  481(a) 
(1)  (B),  FAA,  22  USC  §2291  (a)  (1)  (B)). 

(hr)  State  Department  may  conclude  agreements  vith  foreign  countries  to  "facilitate  control  of  the 
production,  processing,  transportation,  and  distribution  of  drugs  •  •  •  and  other  controlled  substances"  (Sect. 
481(a)  (2),  FAA,  22  USC  §2291(a)  (2)). 
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(v)  State  Depaftment,  in  cooperation  with  foreign  countries,  may  fund  the  use  of  herbicides  to  eradicate 
drug  crops;  the  authority  to  use  herbicides  is  closely  monitored  by  Congress  (Sm  Sect  481(d),  PAA,  22  USC 
S22n(d)  as  amended  tty  Sect  17(c),  Pub.  L.  101>231;  see  also  Control.  uST^Meadco  Opium  Poppy  and 
Mariimma  Aerial  Erattoation  ftomant  GAO-NSlAD-88-73.  B-22S282  (Jamu^  11,  1988).  Without  separate 
auth^ty  and  appropriations,  DOB  may  not  conduct  (fiud)  its  own  herbicide  spraying  operation  because 
Congress  has  provided  State  Department  a  more  specif  appropriation  with  which  to  conduct  this  activity. 

(vi)  State  Department  nuqr  transfer  to  foreign  countries  *any  property  seised  Ity  or  otherwise  forfeited  to 
the  US  Government  in  connectkm  with  diug>related  activity*  (Se^  6071,  Anti-Dr^  Abuse  Act  Amendments 
of  1988,  Pub.  L.  100-690,  22  USC  §2291>2  and  S2291>3).  To  be  eligible,  the  foreign  country  must  have 
contributed  to  the  seizure  (See,  21  USC  $881  (e)(1)(E)). 

(vii)  State  Department  and  the  participating  foreign  country  share  the  costs.  A  foreign  country  'should 
bear  an  appropriate  share  of  the  costs  of  any  drug  control  program,  project,  or  activity*  for  which  U.S. 
assistance  is  provided.  These  costs  may  be  b<»ne  by  *itt>kind*  contributions  bom  the  foreign  country  (Sect 
4S!(d),  FAA,  22  USC  S2292(d),  as  amended  by  Sect  17(g),  Pub.  I.  101-231).  [NOTE:  prior  to  being  amended, 
the  law  required  a  2S%  contribution  by  the  foreign  country]. 

(4)  State  Department  Aoprooriations.  State  Department  foreign  activities  and  programs,  including  the  International 
Drug  Control  Program,  are  funded  from  separate  appropriations  for  the  Department  (S^  Foreign  Operations, 
Expm  Firumdng,  and  Related  Programs  Appropriations  Act,  1990,  Pub.  I.  101-167). 

(5)  Restrictions  on  DOD  support  for  State  Department  efforts  under  the  Foreign  Assistance  Act 

(a)  The  Mansfield  Amendment  to  the  Boreign  Asaiitanfr.  Act  is  applicable  only  when  United  States  personnel 
participate  in  foreign  police  actions.  It  prohibits  certain  police-type  actions  by  ’officers  and  employees  of  the  US* 
except  in  special  situations  enumerated  below. 

(i)  DOD  personnel  nuty  not  *directlv  effect  an  arrest  in  any  foreign  country  as  part  of  any  foreign  police 
action  with  respect  to  drug  control  efforts,  notwithstanding  any  other  provision  of  law*  (Sect.  481(c)  (1), 
FAA,  22  USC  $2291(c)  (1),  as  amended  by  Sect.  15,  Pub.  L.  101-231). 


(ii)  With  the  'aonroval  of  the  US  chief  of  mission.*  the  restriction  described  above.  Section  481(c)  (1),  does 
not  prohibit  DOD  personnel  from  *being  prc«nt  when  foraian  officers  are  effytine  an  mrest  or  from  assisting 
foreign  officers  who  are  effecting  an  arr^*  ('feet  481(‘c^  Qh  FAA.  22  USC  8^91^  (2).  as  amended  by  Sect 
15,  Pub.  1-  101-231). 

(iii)  Section  481(c)  (1)  does  not  prohibit  DOD  personnel  ’from  taldng  direct  action  to  protect  life  or  safety 
if  exigent  circumstances  arise  which  ate  unanticipated  and  which  pose  an  immediate  threat  to  United  States 
officers  or  employees,  officers  or  employees  of  a  foreign  government,  or  members  of  the  public*  (Sect.  481(c) 
(3),  FAA,  22  USC  §2291(c)(3),  as  amended  by  Sect.  15,  Pub.  L.  101-231). 

(hr)  If  a  foreign  country  agrees.  Section  481(c)  (1)  will  not  apply  with  respect  to  ’maritime  law  enforcement 
operations  in  the  territoriai  sea  of  that  country*  (Sect  481(c)  (4),  FAA,  22  USC  $2291(c)  (4),  as  amended 
by  Sect  15,  Pub.  L.  101-231). 

(v)  DOD  personnel  may  not  ’interrogate  or  be  present  during  the  interrogation  of  any  US  person  arrested 
in  any  foreign  country  with  respect  to  drug  control  efforts  without  the  written  consent  of  such  person*  (Sect. 
481(c)  (5),  FAA,  22  USC  §2291(c)  (5),  as  amended  by  Sect  15,  Pul).  L.  101-231). 

(vi)  These  prohibitions  do  not  apply  to  DOD  personnel  who  are  carrying  out  US  responsibilities  under 
applicable  SOFAs  (Sect.  481(c)  (6),  FAA,  22  USC  §2291(c)  (6),  as  amended  by  Sect.  15,  Pub.  U  101-231). 

(b)  Police  training  prohibition  (Sect.  660,  FAA,  22  USC  §2420).  This  seaion  of  the  Foreign  Assistance  Act 
prohibits  sending  funds  aporooriated  for  the  act  to  train,  advise,  assist  support  or  equip  "police,  prisons, 
other  law  enforcement  forces  ...  or  any  program  of  internal  intelligence  or  surveillance’  of  a  foreign  country. 
This  prohibition  applies  to  any  training  provided  under  the  Foreign  Assistanrr.  Act  (Appendices  B  and  C 
provide  examples  of  how  Section  660  affects  the  sale  of  training  under  the  act).  It  would  severely  limit  U.S. 
international  counterdrug  polity,  except: 

(i)  It  does  not  apply  to  Chapter  8,  Part  I,  International  Drugs  Control,  Foreign  Assistance  Act  (22  USC 
§2420(b)  (1)). 

(ii)  It  does  not  apply  to  sharing  crime  statistics  and  other  information  with  foreign  governments  (22  USC 
§2420(b)  (1);  ^42  USC  §3763(b)  (1)). 

(iii)  It  docs  not  apply  to  *anv  authority  of  the  Drug  Enforcement  Administration  or  Federal  Bureau  of 
Irtvestigation  which  relates  to  crimes  of  the  nature  which  are  unlawful  under  the  laws  of  the  US"  (22  USC 
§2420(b)  (1)). 
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(iv)  It  does  not  apply  to  “assistance,  including  training,  in  maritime  law  enforcement  and  other  maritime 
skills*  m  use  S2420(b)  (3)). 

(v)  It  does  not  apply  to  “a  country  which  has  a  longstanding  democratic  tradition,  does  not  have  standing 
armed  forces,  and  d^  not  engage  in  a  consistent  pattern  of  gross  violations  of  internationally  recognized 
human  rights*  (22  USC  S2420(c)). 

(vi)  It  does  not  apply  when  specifically  waived  or  otlm^M  inapplicable.  This  occurs  when  Congress 

requires  security  (Psit  Tt,  pa  a  snd  the  ARTA)  authoriMtiQns  and  appropriations  to  be  devoted 

to  international  drug  control  efforts  (See  e-g..  Sect  3,  4,  5,  6,  and  8,  Pub.  L.  101>231  [discussed  in  Appendix 
BJ). 

(vii)  Using  the  interagency  transaction  authorities  in  the  Fbreign  Assistance  Act  (discussed  in  “Reimbursement 
amsidezatioos,*  paragraph  (e),  next  below).  State  Department  may,  for  example,  request  DOD  support  to 
train  foreign  counterdrug  personnel  (See  Sect  632(b),  22  USC  ^392(b)).  DOD  w^d  be  reimbursed  as 
required  in  Section  632(c)  (22  USC  S2392(c))  of  the  act  Programs  conducted  by  the  Coast  Guard,  DBA 
or  FBI  under  State’s  authority  may  likewise  be  supported  by  DOD. 

(c)  State  Department  mi^  not  use  foods  made  available  for  International  Drug  Control  (Chapter  8,  Part  I, 
FAA)  “for  the  procurement  of  weapons  or  ammunition*  (Sect  482(b),  FAA,  22  USC  §Z292(b)). 

(6)  Reimbursement  considerations  (22  USC  §238S(a),  S2392(b)  and  §2392(c)). 

(a)  The  Foreign  AssislaBoe  Act  contains  its  own  interagency  transaction  authorities  which  require  supporting 
agencies  to  be  reimbursed  by  State  Department  in  accordance  with  a  spewed  standard.  Ihe  standard  is 
“replacement  cost  or  if  requir^  by  law,  at  actual  cost  or,  in  the  case  of  services  procured  bom  the  Department 
of  Defense  to  carry  out  cluster  5  of  part  I  [International  Drugs  Control  the  amount  of  the  additional  costs  incurred 
by  the  Department  of  Defense  in  providing  such  services,  or  at  any  other  price  authorized  by  law  and  agreed  to 
bj  the  owning  or  disposing  agency*  determined  as  follows: 

(i)  Items  from  stock  are  reimbursed  at  replacement  cost 

(ii)  Military  Airlift  Command  (MAQ  transportation  is  reimbursed  at  actual  cost  (because  a  separate  law 
requires  all  MAC  services  be  reimbuned  at  actual  costsV 

(iii)  Services,  other  than  MAC  airlift,  are  reimbursed  at  the  additional  costs  incurred  by  DOD  to  provide 
foe  services. 

(hr)  Agreed  upon  prices  (as  authorized  by  law)  are  reimbursed  at  the  agreed  upon  price. 

3.  DOB’S  Counterdrug  MisBoa. 

a.  General  Pursuant  to  the  provisions  of  the  National  Defense  Authorization  Act  for  FY  89  (^b.  L.  100-4S6),  DOD 
has  assumed  military  missions  in  support  of  foe  national  counterdrug  strategy.  These  DOD  missions  have  been  modifled 
with  foe  passage  of  the  National  Defense  Authorization  Act  for  I^  90-91  (Pub.  L.  101-189)  and  FY  92  (Pub.  L.  102- 
190).  This  mission  is  funded  through  congressionally  authorized  O&M  funds. 

(1)  Statutory  authority  defining  BOD’S  counterdrug  mimaL 

(a)  DOD  will  serve  as  the  single  lead  agency  of  the  Federal  Government  for  the  detection  and  monitoring  of  aerial 
and  maritime  transit  of  illegal  drugs  into  the  United  States  (10  USC  §124(a)  and  10  USC  §113  (I)). 

(b)  DOD  may  operate  equipment  to  intercept  a  vessel  or  an  aircraft  detected  outside  foe  land  area  of  the  United 
States  for  foe  purposes  of  identifying  and  communicating  with  that  vessel  or  aircraft  and  directing  it  to  go  to  a 
location  designated  by  appropriate  civilian  ofOcials  (10  USC  §124(b)  (1)  (A)  and  (B)). 

1.  When  the  vessel  or  aircraft  is  detected  outside  the  land  area  of  the  United  States  DOD  personnel  may 
begin  or  continue  pursuit  of  it  over  the  land  area  of  the  United  States  (under  a  “hot  pursuit*  theory  (10  USC 
§124(b)  (2)). 

2.  The  'land  area  of  the  US’  is  defined  as  “the  several  states  and  any  territoiy,  commonwealth,  or 
possession  of  the  US.“  (10  USC  §124(c)). 

3.  Missions  conducted  under  this  authority  include  AW  ACS  flights,  USNAJSCG  deployments,  mobile  radar 
site  deployments,  etc. 

(c)  In  consultation  with  the  Director  of  National  Drug  Control  Policy,  SECDEF  “shall  integrate  into  an  effective 
communications  network  the  command,  control,  communications,  and  technical  intelligence  assets  of  the  US  that 
are  dedicated  (in  whole  or  in  part)  to  the  interdiction  of  illegal  drugs  into  the  US*  (Sect.  1204  and  Sect.  1201(d), 
Pub.  L.  101-189). 
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(d)  SECDEP  shall  ensuie  research  and  development  activities  are  devoted  to  technologies  to  improve  DOD’s 
detection  and  monitoring  mission  (Sect  1205  and  Sect  1201(e),  Pub.  L.  101489}. 

(e)  SECDEP  'shall  direct  that  the  armed  forces,  to  the  maximum  extent  practicable,  shall  conduct  military  training 
exercises  (including  training  exercises  conducted  by  the  reserve  components)  in  drug-interdiction  areas.'  Drug 
interdiction  areas  i^ude  land  and  sea  areas  in  whi^  as  determined  by  the  Secretary,  die  smuggling  of  drugs  into 
the  US  occurs  or  is  believed  by  the  Secretary  to  have  occurred'  (Sect  1206,  Pub.  ll  101-189). 

(NOIE:  Has  statute  cnBstilulesiuniostantaulhnrily  in  the  SogrtiwcstboHlerigTlMiiegioa.  Ihe  entire  xcgion  has  been 
deriaied  a  Mmg  inteidirtinn  area*  (DIA).  Coeaeqnent^,  modi  counteidmg  suppoct  takes  piaoe  in  tins  regian  that 
eoeld  not  be  authmiied  dscwhcie  in  CONUS.  indnde  reona,  terrain  deawl,  LP/Oh,  and  caltnated 

sBargeann  emdiratinn.  Addhiniinl  DlAs  can  bedechned  by  the  ONCk.  Three  coenties  in  aouthen  Florida  eere 
dedared  DIAa.  Supporting  emtafenminaiids  mnstcorwince  the  CINC  that  the  DIA  designation  is  appropriate.  This 
rnry  be  acmnnilislied  through  law  enftxeemerit  alOdavitB;  d-BA  inteDignnoe  rqnrta,  photos,  data  of  past  semnes, 
attests,  etc  Having  an  area  in  your  APR  dedared  as  a  DIA  enables  your  nnit/coounand  to  conduct  a  varied  of 
gerciaes  not  possibie  outside  the  DIA.  The  DIAdes^n  tion  curies  with  it  increased  responsaiffi^  and  Inrirssrd  need 
ftar  lepd  oversight.] 

(f)  SECDEP  'nuy  provide  to  the  Governor  of  a  Stale  who  submits  a  plan  .  .  .  suffident  funds  for*  pay  and 
^owances,  subsistence,  travel,  etc.,  of  National  Guard  'drug  interdiction  and  counterdrug  activities*  and  'operation 
and  maintenance  of  equipment  and  facilities*  and  *ptocurement  of  services  and  leases  of  equipment*  for  such 
purposes  (Codified  as  32  USC  §112;  Sect  1207  and  Sect  1201(c),  Pub.  L.  101-189).  NOTE:  This  law  specifically 
recognizes  that  'National  Guard  personnel,  while  not  in  f  ideral  service,  'may  perform  'any  law  enforcement  activities 
authorized  by  State  and  local  law  and  requested  by  the  Govemot*  when  conducting  'counterdrug  activities.' 
Important  r^uirements  for  the  governor's  plan  and  coordination  of  the  plan  are  prescribed. 

[NOTE:  the  Natiotial  Guard,  as  a  state  militia,  is  not  aubiect  to  the  fcstiirtiaas  of  the  PnaMCoimtatns  Act  while  not 
in  fedeial  aenioe.  Thus,  the  Guard  sometimes  has  moe  flexibility  than  federal  fanes  in  oounterdmg 

aafpott  operations.  However,  the  National  Guard  Bureau  (NGB)has  imposed  a  number  of  polity  restrirtions  on 
oounterdmg  operatianB  (aeepartienlarty  NGR500-2)^  ait,  rtmtr.  t—  — .n  lirtrrminf  »  |HTtiwii»r  /yrarirM, 

m^  belegslty  supported  by  the  Guard. 

nahqrt  the  most  interesting  aspect  of  32  USC  112  is  that,  ajthough  the  National  Guard  is  performing  counterdrug 
sityport  operations  using  federal  finals  and  under  fedend  gnManne.  it  tcmrimB  a  state  militia  fi»oe  and  is  not  to  be 
considered  a  federal  fotoe  Tor  purposes  of  tire  PosnCotaitatns  Act  or  for  uity  other  purpose.'  (Legis.  Hist.,  House 
Cortfi  RityKXt  100-989,  Pub.  L.  100-4S6;  p.  2583,  U.SL  Gon^  atal  AdmitL  News.).  Ako  note  that  National  Guard 
mcmbcm  are  oomred  by  the  Federal  Tort  Claims  Act  while  engaged  in  oounterdrug  operatams,  although  they  remain 
in  a  ram-federal  status,  (see  cormncntarv.  The  Use  o*  N«tinw^  Guard  Personnel  far  Counterdrug  Onerations: 
ImriliratinttB  Uralerthe  Federal  Tort  Claims  Act.  The  Arair  Lawyer.  Jane  1991.  It  is  this  l^btid  situation  which  has 
led  some  to  argue  tlwt  32  USC  112  is  in  feet  a  pretext  far  drcurttventing  the  Posse  rvwnitMrM  Act  restrictions  aral 
that  the  hfetional  Guard  are  placed  in  'constructive  federal  service*  utaler  32  USC  112.] 

(g)  SECDEP,  in  consultation  with  the  Attorney  General  and  Director  of  National  Drug  Control  Policy,  may  transfer 
excess  DOD  property  including  'small  arms  and  ammunition'  to  federal  and  state  agencies  for  use  in  'counterdrug 
activities.*  This  excess  property  may  be  transferred  "without  cost  to  the  recipient  agency*  (Sect  1208,  Pub.  L.  101- 
189). 

(h)  SECDEP  shall,  'to  the  extent  funds  are  available,  pay  for  expenses  incurred  by  the  Civil  Air  Patrol  in 
conducting  drug  surveillance  flights  (§1003,  Pub.  L.  lOl-SlO). 

b.  Fiscal  cousidetatioas.  DOD  must  ensure  that  appropriated  funds  it  receives  for  this  mission  are  spent  for  purposes  for 
which  these  funds  are  appropriated  (Appendix  B). 
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AFFENDKA 

THE  USB  OP  DODFERSONNELTO  ENFORCE  US  CONIKOLLED 
SUBSTANCBSLAW  IN  FOREIGN  JURISDICnONS 

1.  The  Fooe  CoautitMe  Act  applicable  to  the  Aniqr  and  Air  Force  by  its  terms  and  to  the  Navy  and  USMC  by  DOD  policy, 
prohibits  DOD  persoonei  ftom  enforcing  the  civil  law  in  the  US.  The  act  is  not  applicable  outside  the  US  (Bittateiiitorial  EBect 
of  the  Fosse  Comitstns  Act  opinion  of  the  Office  of  Legal  Counsel,  US  DOJ,  Nov  3,  1989). 

a.  DOJ  has  concluded  that  the  FBI  enforce  US  controlled  substance  laws  outside  US  jurisdiction  and  that  military 
personnel  may  participate  in  the  arrest  of  persons  indicted  under  US  controlled  substances  law  f  Authority  of  the  PHI  to  Overnde 
Ctomarv  or  other  Inicxnalioiial  Law  in  the  Comse  of  Bstrateiritorial  Law  Rnforcement  Actwities  opinion  of  the  Office  of  Legal 
Counsel,  US  DOJ,  June  21,  1969). 

b.  This  opinion  dtes  21  USC  3873(b)  for  the  proposition  that  the  Attorney  General  may  request  DOD  assistance  (and  DOD 
is  obligated  to  assist)  in  the  overseas  enforcement  of  ’all  the  significant  drug  law  of  the  US.*  Another  basis  for  DOD  support  is 
found  at  10  USC  S374(b)  (1)  (A). 

c.  Consistent  with  these  two  DOJ  opinions,  this  authority  may  be  exercised  without  the  co.  deration  of  the  foreim  country 
concemed.  This  would  constitute  an  invasion  of  foreign  sovereignty  and,  as  indicated,  may  include  JS  military  forces  to  accomplish 
the  objective. 

2.  Even  though  the  Fosse  Omiitatns  Act  is  not  applicable  and  the  Attorney  General  may  request  (demand)  DOD  support, 
USQNCPAC  does  not  have  operational  initiattve  for  sudi  missions. 

a.  Counterdrug  activities  which  take  place  in  foreign  jurisdictions  must  be  approved  by  SECSTATE  (Sect  4601(a),  International 
Narcotics  Control  Act  of  1988,  Pub.  L  100-690). 

b.  Further,  DOD  policy  *with  respect  to  military  actions  conducted  outside  the  territorial  jurisdiction  of  the  US*  restricts 
’direct  assistance  by  milita^  perscmnel  to  execute  the  laws.*  Exceptions  to  this  polity  nuty  be  approred  by  SECDEP  or  DSECDEF 
on  a  case  by  case  basis  (See  SECDEF  Memo,  Subj:  Modification  of  DOD  Directive  5S2S.5,  *DOD  Cooperation  with  Civilian  Law 
Rnfiweement  Offirialsr  dated  20  Dec  89). 

3.  For  these  reasons,  the  specific  mission  of  enforcing  US  law  in  foreign  jurisdictions  is  addressed  ip  the  basic  memorandum.  The 
DOJ  opinions  dted  are  important  sources  of  law  and  are  commended  to  these  involved  in  providing  legal  advice  for  counterdrug 
operations. 


AFPENDDCB 

SECURTTY  ASSESTANCEIMPUCA'nONS  OF  THE  US  Coanterdmg  POLICY 

L  Purpose. 

a.  This  appendix  distinguishes  developmental  assistance  programs  from  security  assistance  orograms  under  the  FAA  and 
demonstrates  bow  DOD  participates  in  both.  It  highlights  bow  Congress  has  integrate  certain  provisions  of  security  assistance 
leaislation  fPart  n,  FAA  the  Arms  Export  Control  Act)  into  the  US  counterdrug  policy  and  suggess  how  other  provisions  of  this 
legislation  can  support  the  policy. 

b.  Congress  earmarks  a  portion  of  security  assistance  appropriations  for  countries  cxxrperating  with  the  US  in  counterdrug 
efforts.  Decisions  concerning  the  use  of  these  appropriations  are  made  in  Washington  and  the  foreign  country  concerned. 

2.  DOD  fturtidpation  In  ST  DEPT  Programs  Under  The  FAA. 

a.  The  FAA  authorizes  ST  DEPT  to  provide  foreign  countries  developmental  assistance  (Part  I  of  the  act.  Sect:  101-495X, 
FAA,  22  USC  §§2151-2292q)  and  security  assistance  (Part  H  of  the  act.  Sect.  501-576,  FAA,  22  USC  §|2301-2349aa-9). 

b.  The  act  authorizes  any  federal  agency,  including  DOD,  to  participate  in  both  Part  I  and  Part  II  programs. 

(1)  Part  I,  developmental  assistance,  provides  commodities  and  services  ’used  for  the  p  irpose  of  furnishing  nonmilitarv 
assistance*  (Sect.  644(c)  and  (k),  FAA  22  USC  52403(c)  and  (k)). 

(2)  Part  II,  security  assistance,  provides  goods  and  services  ’used  for  the  purpose  of  furnishing  military  assistance’ 
(Sect.  644(d)  (1)  -(3),  FAA  22  USC  52403(d)  (1)  -(3)  and  Sect.  644(0,  FAA  22  USC  52403(0). 

c.  When  DOD  goods  and  services,  defined  as  ’defense  articles*  and  ’defense  services’  are  contributed  in  support  of  either 
Part  I  or  Part  II  programs,  DOD  is  reimbursed  by  the  State  Department  under  terms  specified  in  the  act  (Sect.  632(c)  and 
(d),  FAA  22  USC  52392(c)  and  (d)). 

d.  Defense  articles  and  services  are  furnished  for  ’nonmilitary  assistance*  when  they  ate  provided  in  support  of  Part  I 
proems.  International  Narcotics  Control  (Sect.  481489,  FAA  22  USC  5^91-2291h)  is  -  Part  I  program.  When  DOD 
provides  ’defense  articles’  and  ’defense  services’  in  support  of  this  program,  DOD  is  not  participating  in  a  security  assistance 
program. 
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e.  The  stgni&ance  of  this  is  in  the  flexibility  it  provides  both  DOD  and  the  State  Department 

(1)  Defense  articles  and  services  provided  as  security  assistance  are  provided  under  foreign  militaiy  saies  (FMS)  cases 
fSee  wnwallVj,  Chapters  7-9,  DOD  S1QSJ8-M,  Security  Assistance  Management  Manual  (SAMM)).  Security  assistance  is 
mana^  ^  State  Department  by  the  Defense  Security  Assistance  Agency  (DSAA),  with  onty  minor  inputs  from  ONCs. 
DOD’s  'entire  cost'  in  providing  support  for  the  security  assistance  program  must  be  reimburse  to  DOD  (Sect  SlS(a)  and 
(d).  FAA,  22  use  S2^1i(a)  and  (d)  and  Sect  632(d),  PAA,  22  USC  S092(d)).  Furthermore,  Congress  clo^  regulates  the 
manner  in  whidi  security  assistance  is  provided.  Security  assistance  legislation  limits  the  number  of  military  personnel  who  n^ 
be  assigned  to  foreign  countries  and  restricts  their  duties  (Sect  515(a)-(c),  PAA,  22  USC  $2321i(a)-(c)),  it  prohibits  assigning 
military  trainers  and  achrisors  if  their  duties  may  involve  them  in  combat  situations  (Sect  21(c),  AECA,  22  USC  S2761(c))  and 
it  pnAibits  most  military  training  for  foreign  police  and  intelligence  units  (Sect  660,  PAA,  22  USC  S^20). 

(2)  Defense  articles  and  services  provided  to  the  State  Department  for  Part  I  programs  are  provided  under  interagency 
transaction  agreements  between  ONCs  and  State  Departeent  decisioa  makers  (Sect  632(c),  PAA,  22  USC  ^392(c)).  Under 
these  agreements,  some  oqienses  which  would  otherwise  be  reimbursable  to  DOD  are  shared  between  DOD  and  State 
Department  fSee  oaragtanh  Sc,  basic  memo).  Rnally,  because  DOD’s  support  is  not  security  assistance,  none  of  the  restrictions 
discussed  above  concerning  how  security  assistance  is  provided  are  applicable. 

3.  Congress  Is  UsinE  Security  Assistance  Legislation  In  The  Counterdrug  Policy. 

a.  Military  assistance  is  provided  to  foreign  countries  primarity  for  internal  and  collective  defense  purposes  (Sect.  S02, 
PAA,  22  USC  $2302  and  Sect  4,  AECA,  22  USC  $2754).  Congress  dedicates  a  portion  of  military  assistance  authorizations  and 
appropriations  to  counterdrug  efforts  (See  International  Narcotics  Control  Act  of  1989,  Pub.  L.  101-231).  This  law  provides: 

(1) Military  and  law  enforcement  assistance  for  Colombia,  Bolivia,  and  Peru.  This  section  authorizes  the  use  of  defense 
articles  and  services  and  International  Militaty  Education  and  Training  (IMET)  (Sect  S41-S45,  PAA,  22  USC  S$2347-2347d)  to  assist 
the  named  countries.  It  waives  the  police  training  prohibition  (Sect  660,  PAA)  and  authorizes  $125  million  in  expenditures  (See  Sect 

3,  Pub.  L.  101-231). 

(2)  The  authority  to  use  the  Special  Defense  Acquisition  Pund  (Sect  51,  AECA,  22  USC  $2795(a))  to  purchase 
defense  articles  *particulariy  suited  for  narcotics  control  purposes'  (Sec  Sect  4,  Pub.  L.  101-231). 

(3)  An  amendment  to  Chapter  2,  Part  II,  PAA  (22  USC  $2311  and  following)  adding  a  new  Section  517,  authorizing 
the  transfer  of  excess  defense  articles  for  antidrug  activities.  This  new  section  applies  only  to  Latin  America  and  Caribbean  countries. 
It  authorizes  'no  cost*  transfers  to  recipient  countries.  It  also  waives  Section  6^d),  PAA  which  otherwise  would  require  ST  DEFT 
reimburiement  for  DOD  erqrenses  (See  Sect  5,  Pub.  L  101-231). 

(4)  Waiver  of  certain  provisions  of  the  FAA  which  prohibit  military  assistance.  The  Brooke-Alaamdcr  Amendment 
(no  foreign  assistance  if  country  is  in  default  on  loans)  (Sect  620q,  PAA,  22  USC  $237D(q))  and  related  laws  (See  Sect  6,  Pub.  L. 
101-231).  Similarly,  Section  481(h),  PAA  (withholding  a  portion  of  available  foreign  assistance  to  countries  which  are  major  drug 
traffickers),  is  wai^  if  the  President  makes  the  prescribe  certifleation  to  Congress  (See  Sect  8,  Pub.  L.  101-231). 

(5)  Debt-for-drugs  exchanges.  Congress  has  permitted  the  President  to  release  Bolivia,  Columbia,  or  Peru  from 
principal  and  interest  payments  on  loans  obtained  under  the  PAA  and  Arms  Export  Control  Act  if  the  President  determines  these 
countries  are  reducing  the  flow  of  cocaine  into  the  US  (See  Sect.  9,  Pub.  1.  301-231). 

b.  Congress  has  amended  other  provisions  of  the  PAA  to  achieve  counterdrug  objectives  (See  Poreign  Operation,  Export 
Hnandng,  and  Elated  Programs  Appropriations  Act,  $3990,  Pub.  L.  101-167). 

(1)  Drawdown  Authority.  Congress  has  modified  Section  506  (Special  Authority),  PAA  to  permit  the  emergency 
drawdown  of  defense  articles,  services  and  training  'for  the  purposes  and  under  the  authorities  of*  the  International  Narcotics  Control 
program  (Chapter  8,  Part  I,  PAA).  There  is  an  annual  authorization  of  $75,000,000  for  this  purpose  (Sect  553,  Pub.  L.  101-167). 

(2)  Excess  DOD  Property.  Congress  has  modified  Section  516  (Modernization  of  Defense  capabilities  of  Countries 
of  NATO’S  Southern  Plank),  PAA  to  permit  'no  cost*  transfers  of  excess  DOD  property  to  major  illicit  drug  producing  countries 
for  counterdrug  purposes.  This  section  applies  onty  to  Latin  American  and  Caribbean  countries  and  Section  632  (d),  foreign 
Assistance  Act  is  waived  (note  similar  authority  discussed  in  paragraph  3a  (3),  above).  There  is  an  annual  authorization  of  $10,000,000 
for  this  purpose  (see  Sect.  573,  Pub.  1.  101-167). 

c.  These  provisions  of  security  assistance  legislation  aid  the  overall  US  counterdrug  policy.  This  part  of  the  counterdrug 
policy  is  under  the  authority  of  the  secretary  of  state  who  coordinates  all  US  support  for  international  efforts  (Sea.  4601(a), 
International  Narcotics  Control  Aa  of  1988,  Pub.  L.  100-690).  Unified  commands,  working  vrith  local  security  assistance  organizations 
and  DSAA  can  help  integrate  these  authorities  into  theater  counterdrug  operations. 

4.  Integrating  Other  Security  Assistance  Programs  Into  The  Counterdrug  Policy. 

a.  Seaion  30A,  AECA  (22  USC  $770a)  permits  the  reciprocal  exchanges  of  units  for  training.  This  could  include  training 
for  counterdrug  missions.  Training  opportunities  provided  by  the  US  must  be  reciprocated  within  one  year  or  the  country  must  pay 
the  US  for  the  value  of  training  received  by  its  personnel.  Security  assistance  funds  may  not  be  used  for  this  purpose.  One  unique 
provision  of  the  law  allows  the  US  to  pay  a  greater  dollar  amount  in  the  exchange  if  the  US  receives  some  sort  of  value  in  return. 
This  permits  the  US,  for  instance,  to  pay  the  cost  of  transporting  the  foreign  unit  to  the  US  site  for  training  in  exchange  for  our 
receiving  a  longer  period  of  training  in  the  foreign  country  (paragraph  100703-4,  SAMM,  DOD  5105.38-M). 
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b.  Section  S44,  PAA  (22  USC  ^7c)  pennits  the  redprocal  exchange  of  training  spaces  in  professional  military  education 
(PME)  schools  without  charge  to  security  assistance  appropriations.  Exchanges  could  include  emphasizing  coimterdrug  sldlls  (See 
paragraph  1007Q2.  SAMM,  DOD  S101J8-M). 

5.  Conclusions. 

a.  Planning  for  counterdrug  efforts  should  include  aggressive  DOD  support  for  ST  DEFTs  International  Narcotics  Control 
program  by  using  the  interagency  transaction  authorities  contained  in  the  PAA. 

b.  Plan^g  must  also  consider  the  Congressionally  directed  application  of  security  assistance  legislation  in  the  US  counterdrug 

poUcy. 

c.  Planning  should  also  consider  the  integration  of  ’reciprocal'  security  assistance  activities  into  the  counterdrug  poli^. 
These  military  exchange  activities  do  not  require  security  assistance  appropriationt. 
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TAB  U 

CIVIL  AFFAIRS 


IntioduciioB 

Qvil  affiiin  relates  to  those  activities  during  peace  and  war  that  facilitate  the  relationship  between  the  military  forces,  dvil 
authorities  and  population  ot  a  biendiy  country  or  area  or  occupied  country  or  area  in  adiich  the  military  forces  are  operating. 
Civil  afEidrs  (CA)  is  ooncemed  with  tte  impact  of  civilians  (xi  notary  operations  as  well  as  the  economic,  social,  and  political 
impact  of  military  operations  on  civilians. 

CA  elements  engage  the  nonmilitary  aspects  and  phases  of  operations  to  enhance  military  efforts  and  promote  legitimacy  of 
military  cqreratioos.  CA  elements  support  both  general  purpose  and  special  operations  forces  in  all  environments,  across  the 
operational  continuum  fnmi  peacetime  competition,  through  conflict,  to  war. 

CA  operations  cover  the  foil  spectrum  of  civil-military  relationships  ranging  from  liaison  and  coordination  with  civil 
authorities  to  civil  administration  in  the  occupied  enemy  tenitoiy.  The  nature  of  the  CA  opeiati<ms  in  a  particular  situation  is 
affected  by  such  variables  as  command  mission,  environment  (e.g.,  economic,  political,  and  socal  development  of  the  HN),  status 
of  hostilities,  national  poli^,  and  the  provisions  of  laws  and  agreements  applicable  to  the  coiPTiand.  Although  conditions  may 
differ,  the  basic  misaon  of  securing  local  acceptance  and  support  for  US  Forces,  of  minimizin;  and  eliminating  the  frictions  and 
misunderstanding  that  can  detract  bom  US  relations,  remains  the  same. 


Mlssirw 

Qvil  affeira  supports  strategic,  operational,  and  tactical  missions.  Regardless  of  the  mission,  CA  operations  must  comply 
with  international  law  as  well  as  US  national  law  and,  where  applicable,  national  law  when  deaLag  with  the  inhabitants  and 
institutions  of  host,  liberated,  or  occupied  territories;  CA  missions  include  civil-militaty  operations  and  dvil  administration. 

Civil-military  operations  (CMO)  indude  foreign  nation  support,  dislocated  civilian  (DQ  operations,  disaster  relief,  protection 
of  cultural  properties,  humanitarian  and  dvic  assistance  (H/CA),  populace  and  resource  control  (PRC),  and  military  dvic  action 
(MCA).  Vflth  respect  to  H/CA,  PRC,  and  MCA,  these  operations  were  designed  for  low  intensily  co^ct  (foreign  internal 
defense  and  unconventional  warfore).  However,  the  operations  toMf  be  applied  across  the  operational  continuum  as  apprt^riate. 
Qeariy,  civil-military  operations  are  an  integral  part  of  contemporary  land  warfare  and  must  be  folly  integrated  into  all  combat 
operations. 

Regarding  foreign  nation  support,  this  action  involves  the  identification,  negotiation,  and  procurement  of  dvil  resources  bom 
within  a  foreign  nation  in  support  of  a  US  military  mission  during  peace,  preparation  for  war,  ^nd  wartime.  Pbreign  nation 
support  (FNS)  indudes  both  HN  support  and  third  country  support  By  receiving  this  support  the  US  Army  reduces  the  need 
for  US  personnel,  material,  and  services  within  the  area  of  operations. 

The  GS/CMO  is  responsible  for  identifying  and  acquiring  FNS  required  by  the  force.  O .  elements  assist  the  G5/CMO  by 
identifying  available  resources,  facilities,  services,  and  support  within  the  supported  command’s  area  of  operations.  Additionally, 
CA  elements  coordinate  US  requirements  for,  and  assist  in  the  acquisition  of  local  resources,  f:  dlities,  services,  and  support.  For 
example,  in  the  procurement  process,  CA  personnel  make  recommendations  concerning  the  availability  of  local  resources,  identify 
the  source,  and  serve  as  the  initial  intermediary  for  the  US  military  and  the  local  source. 

CA  operations  in  FNS  were  det^  demonstrated  during  Operation  DESERT  SHIELD/DESERT  STORM.  In  particular, 
CA  elements  met  with  Saudi  officials  in  order  to  work  out  arrangements  for  the  use  of  various  facilities  such  as  laundry,  shower, 
mail,  warehouse,  and  maintenance  space.  Also,  CA  elements  arranged  for  the  procurement  of  food,  water,  medicine,  and  other 
supplies  to  support  both  dislocated  and  enemy  prisoner  of  war  operations. 

VTith  respect  to  dislocated  civilian  operations,  CA  elements  minimize  local  population  interference  with  US  military 
operations  and  protect  civilians  bom  the  collateral  effects  c '  combat  obviously,  uncontrolled  masses  of  people  seriously  impair 
the  movement  of  military  units  and  supplies  in  support  of  the  CDR’s  operations.  CA  elements  advise  the  CDR  on  the 
anticipated  reaction  of  the  populace  to  military  operations.  Also,  CA  elements  plan,  supervise  c.nd  coordinate  the  movement  and 
control  of  dislocated  civilians  within  and  through  the  area.  Additionally,  CA  elements  provide  humanitarian  and  civic  assistance  to 
dislocated  civilians  outside  the  combat  zone. 

For  example,  subsequent  to  Operation  DESERT  STORM,  CA  elements  were  involved  in  operation  Provide  Comfort  in 
Northern  Iraq.  The  major  CA  effort  involved  establishing  and  operating  camps  for  the  displaced  Kurdish  civilians.  Towards  that 
end,  CA  units  interfaced  with  over  60  private  and  voluntary  organizations,  the  USAF,  the  USMC  and  the  armies  of  over  eight 
allied  countries  and  the  UN  in  providing  assistance  to  the  Kurds.  CA  personnel  worked  with  various  supporting  units  and 
organizations  to  insure  that  over  a  half  million  Kurds  were  housed,  moved,  clothed,  fed  and  assisted  while  displaced  from  their 
homes. 

Disaster  relief  operations  provide  emergency  assistance  to  victims  of  natural  or  manmadi  disasters  abroad.  These 
operations  are  responses  for  immediate  help  and  rehabilitation  from  foreign  governments  or  international  agencies.  Disaster  relief 
operations  may  include  refugee  assistance,  food  programs,  medical  treatment  and  care  or  othe'  civilian  welfare  programs.  CA 
units  are  well  qualified  to  plan,  coordinate,  and  implement  disaster  relief  operations.  The  functional  structure  of  CA  units  and 
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the  eqwrience,  tiaining,  and  orientation  of  CA  personnel  provides  a  ready  reservoir  of  soldiers  possessing  the  skills  necessary  for 
administration  of  relief,  institution  of  programs  for  rehabiUtation,  and  provision  of  control  measures  appropriate  to  the  situation. 

CA  supports  the  CDR  providing  information  to  him  on  protected  cultural  assets  such  as  arts,  religious  edifices, 
monuments,  and  archives.  CA  elements  provide  safeguards  and  a^  other  required  protection  over  collections  of  artifacts  and 
objects  of  historical  or  cultural  importance,  induding  appropriate  records  thereof.  Additionally,  the  CA  elements  make 
appropriate  recommendations  on  plans  to  use  or  target  buildings  or  locations  of  cultural  value,  such  as  temples,  universities,  and 
shrines. 

As  observed  earlier,  the  nest  three  civil-militaiy  operations  were  designed  for  the  low  intensity  conflict  environment 
Nevertheless,  H/CA,  PRC,  and  MCA  may  be  applied  across  the  operational  continuum  to  protect  and  assist  the  foreign  country. 

Regarding  humanitarian  and  dvic  assistance,  these  actions  provide  a  mechanism  through  which  Us  military  personnel  and 
assets  augment  other  US  non-military  programs  to  assist  Third  World  populations.  H/CA  operations  assist  the  host  government 
to  improve  the  qualiQr  of  life  for  the  civilian  population.  These  operations  are  specifically  defined  in  10  USC  Section  401(e)  to 
include:  (1)  medical,  dental,  and  veterinary  care  provided  to  rural  areas  of  a  country;  (2)  construction  of  rudimentary  surface 
tianqxntation  qpstems,  (3)  well  drilling  and  construction  of  basic  sanitation  facilities;  and  (4)  rudimentary  construction  and  repair 
of  public  facilities. 

Additionally,  the  statute  requires  that  the  Secretary  of  State  approve  the  provision  of  humanitarian  and  civic  assL  ance  to 
the  foreign  country.  The  statute  prohibits  the  provision  (direct^  or  indirectly)  of  H/CA  to  individuals,  groups,  or  orgai  izations 
engag^  in  military  or  paramilitary  activity.  With  respect  to  funding  matters.  Congress  has  provided  that  funds  will  be  specifically 
set  aside  for  H/CA  operations.  However,  Congress  has  authorized  that  DOD  may  incur  minimal  expenditures  of  other  funds 
(other  OMA  or  mission  funds)  not  spedfieally  set  aside  by  Congress  for  H/CA  operations. 

CA  elements  support  H/CA  operations  in  a  number  of  ways.  For  example  in  the  area  of  humanitarian  assistance,  CA 
elements  can  be  employed  to  help  control  refugees  and/or  establish  and  operate  refugee  camps.  While  planning  and  corrdinating 
these  activities,  CA  elements  can  also  assist  in  consolidating  and  organizing  refugees. 

In  the  civil  assistance  area,  CA  eleme  its  have  the  technical  experience  to  provide  advisory  assistance  to  the  host 
government  in  a  variety  of  areas  such  as  public  safety,  transportation,  communications,  and  public  education.  For  example,  CA 
elements  rendered  assistance  to  the  government  of  Kuwait  in  the  restoration  and  reconstruction  of  Kuwait  City.  CA  elements 
performed  damage  assessments  of  critical  facilities  within  the  Gty  and  recommended  and  coordinated  short-term  remedial  action 
to  restore,  as  quickly  as  possible,  the  functions  and  services  of  the  Kuwait  government  Also,  CA  elements  performed  long  term 
plan^g  and  reconstruction  efforts  within  the  Gty.  In  support  of  the  Kuwait  govenunent,  CA  personnel  defined  contrac' 
requirements,  reviewed  contract  proposals,  and  advised  government  officials  on  the  merits  of  proposed  contract  arrangements.  As 
a  result  of  CA  efforts,  mote  than  SS8  million  dollars  in  contracts  were  awatried  by  the  Kuwait  ^rvemment  to  restore  co<«try 
operations. 

Regarding  populace  and  resources  control  operations,  these  activities  consist  of  measures  to  deny  support  and  assisance  to 
the  insurgent  by  controlling  the  movement  of  people,  information,  and  goods.  PRC  was  designed  for  low  intensity  confiin 
scenarios,  but  may  be  used  in  other  environments.  Examples  of  PRC  would  include  such  measures  as  registration,  identi  Ication, 
movement  control,  curfews,  rationing,  price-controls,  censorship,  licensing  and  checkpoint  operations.  CA  elements  support  PRC 
operations  by  providing  advice  and  assistance  in  planning  and  conducting  PRC  PRC  measures  are  the  exclusive  province  of  the 
HN.  Because  PRC  measures  are  politically  sensitive,  US  forces  should  only  conduct  PRC  operations  only  when  the  situation  is 
clearly  beyond  the  capabilities  of  the  nation’s  security  forces,  onty  on  the  request  of  the  host  government,  and  only  after  approval 
by  appropriate  US  authorities,  to  include  the  US  ambassador. 

With  respect  to  military  civic  action,  this  involves  the  use  of  preponderantly  indigenous  military  forces  on  projects  useful  to 
the  local  population  at  all  levels  in  such  fields  as  education,  training,  public  works,  agriculture,  transportation,  communications, 
health,  sanitation,  and  others  contributing  to  economic  and  social  development,  which  would  also  serve  to  improve  the  legitimacy 
of  the  military  forces  and  host  government  with  the  populace.  With  MCA,  the  primary  objective  of  civil  affairs  is  to  mobilize 
and  motivate  civilians  to  assist  the  government  and  military  forces.  CA  elements  may  plan,  coordinate,  advise,  and  direct  MCA 
operations  for  the  host  government.  As  an  example,  CA  elements  may  assist  indigenous  forces  by  providing  skills  in  the  technical 
areas  of  light-construction  engineering  and  medical  support.  Successful  operations  eliminate  or  reduce  military,  political,  economic 
and  sociological  problems. 

Turning  to  the  issue  of  Civil  Administration,  this  operation  concerns  the  direct  involvement  of  the  military  in  executive, 
legislative,  or  judicial  areas  of  civilian  government.  CA  efforts  include:  (1)  assisting  a  host/allied  government  in  meeting  its 
pet^le’s  needs  and  maintaining  a  stable  and  viable  civil  administration;  (2)  establishing  a  temporary  civil  administration  to 
maintain  law  and  order  and  to  provide  life  sustaining  services  until  the  HN  can  resume  normal  operations;  and  (3)  establishing  a 
civil  administration  in  occupied  enemy  territory  at  the  direction  of  the  National  Command  i\uthority. 

In  addition  to  the  above,  CA  elements  advise  and  assist  the  tactical  CDR  in  fulfilling  his  legal  and  moral  obligations  in 
accordance  with  ail  the  international  agreements  (Hague  and  Geneva  Conv.s  and  status  of  forces  agreements),  international  laws, 
US  laws,  executive  directives  and  policy.  Toward  that  end,  CA  legal  advisors,  in  coordination  with  the  Staff  Judge  Advocate  of 
the  supported  command,  review  current  plans  and  future  operations  with  respect  to  applicable  laws  and  agreements  and  idvis~ 
the  CDR,  as  required.  Additionally,  CA  personnel  observe  conditions  within  the  area  of  operations  and  ensure  the  CDR  is  kept 
informed  of  the  needs  of  the  local  populace. 
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CA  penonnel  suppoiting  a  general  purpose  force  operation  may  be  assigned  to  the  unit  they  support  and  either  augment 
or  work  under  the  staff  supervision  of  the  Assistant  Chief  of  Staff  (ACofS),  G5,  Civil-Militaiy  Operations.  The  GS  is  the 
principal  staff  assistant  to  the  CDR  in  all  matters  concerning  political,  economic,  and  social  aspem  of  military  operations.  Also, 
he  acts  as  a  liaison  between  the  military  forces,,  civil  authorities,  and  people  in  the  area  of  operations.  The  GS  supervises  CA 
functions  of  the  command  in  the  areas  of  government,  economics,  public  facilities,  and  special  functions,  such  as  di^laced 
ctviiiaas,  refugees,  evscuees;  arts,  monuments,  and  archives;  cultural  affairs;  and  civil  information. 

Upon  mobilbsation,  the  CA  Conunand  (or  senior  CA  element  in  a  theater)  is  normally  under  the  command  of  the  theater 
Amty  CTA).  The  TA  will  normally  exercise  OPCON  of  the  CA  Command  directly.  Subordinate  CA  elements  m^  be  GS,  DS,  or 
OPCON  to  supported  headquarters  within  the  theater.  In  all  cases,  CA  units  look  to  the  next  higher  level  CA  unit  in  country 
for  technical  a^  policy  gukhuioe.  It  should  be  noted  that,  in  peacetime  and  conflict,  CA  operations  must  be  thoroughly 
coordiruited  and  qmchronized  with  the  country  team  to  insure  unity  of  effort  and  synergism  of  effort 


Legal  PcMonnel  in  Siqiport  of  Gvil  ACEurs 

The  SIA  is  the  CDR’s  primary  legal  advisor  and  supervises  legal  operations  in  support  of  dvil  affairs.  Within  the  CDR’s 
staff,  the  A’VofS,  GS  normally  has  staff  responsibility  for  CA  legal  activities.  The  GS  coordinates  with  the  SJA  on  CA  legal 
activities  anu  on  matters  of  US,  local  and  international  law,  e.g,  the  Hague  Conva,  the  Geneva  Conva  of  1949,  and  status  of 
forces  agreements  as  they  concern  and  affect  civil*militaty  operations.  CA  legal  activities  include  such  matters  as  dvil 
administration  and  the  establishment  and  operation  of  CA  tribunals  and  other  judicial  and  administrative  agendes. 

JAs  assigned  to  dvil  affairs  units  are  the  primary  legal  advisors  to  their  respective  units.  The  senior  judge  advocate  of  the 
unit  is  designated  the  Command  Judge  Advocate  (CIA)  and,  therefore,  is  a  member  of  the  CDR’s  personal  and  special  staff.  CA 
JAs  provide  mission-essential  legal  services  to  the  unit,  induding  operational  law  legal  service.  The  CJA  of  the  unit  will 
coordirute  with  the  SJA  of  the  command  to  which  the  dvil  affairs  organization  is  assigned  or  attached  for  technical  guidance  and 
supervision. 


Legal  Services  in  Siqjport  of  Gvil  AfEstra 

lAW  PM  27-100,  Legal  Operations,  the  SJA  of  the  supported  comnund  and  the  civil  affairs  CJA  will  effect  coordination  in 
an  effort  to  provide  legal  services  to  their  CDRs  during  all  phases  of  CA  operations. 

In  the  iilanning  phase,  JAs  provide  advice  and  assistance  in  the  preparktion  and  teview  of  dvil  affairs  plans  for  consistency 
with  US  law,  lational  command  authority  guidance,  and  the  rules  and  prindples  of  international  law  including  those  incorporated 
in  lawmaking  raades,  other  international  agreements,  and  the  provisions  of  the  law  of  the  place  where  the  US  Armed  Forces  will 
be  conducting  operations. 

Additionally,  le^  petsotmel  prepare  the  legal  section  of  the  civil  affairs  area  study  and  assessment.  The  area  study  and 
assessment  is  a  planning  document  containing  information  on  the  designated  area  of  operations  compUed  before  deployment  or 
hostilities.  Ftir  a  detailed  review  of  the  area  study  and  assessment,  see  FM  41-10,  Civil  Affairs  Operations.  Appendix  B. 

Legal  services  are  also  provided  to  the  command  in  the  nature  of  predeployment  CA  training.  This  training  should  include 
subjects  such  as:  (1)  Geneva/Hague  Conventions,  (2)  human  rights  violations  and  reporting  requirements,  (3)  rules  of  engagement, 
(4)  military  justice,  and  (S)  miscellaneous  information  concerning  the  SOFAs  with  the  HN,  if  any.  Additionally,  command 
personnel  should  receive  a  premobilization  legal  biieting  prior  to  deployment. 

During  the  combat  operational  phase,  JAs  address  legal  issues  concerning  population  control  measures;  targeting  to 
minimize  utmecessaty  collateral  damage  or  injury  to  the  civilian  population;  treatment  of  dislocated  civilians,  civilian  internees,  and 
detainees;  requests  for  political  asylum  and  refuge;  acquisition  of  private  and  public  property  for  military  purposes;  psychological 
operations  and  their  effects  on  the  civilian  population;  and  other  operational  law  matters  as  necessary. 

During  the  stability  and  consolidation  phase,  JAs  may  provide  legal  services  concerning  such  matters  as  claims  submitted  by 
local  civilians,  disaster  relief,  and  humanitarian  and  civic  assistance  issues.  Additionally,  JAs  may  be  called  upon  to  give  advice 
and  assistance  on  matters  relating  to  civil  administration  within  a  friendly  or  enemy  country.  JAs  may  also  provide  counsel 
regarding  the  creation  and  supervision  of  military  tribunals  and  other  activities  for  the  proper  administration  of  civil  law  and 
order.  In  addition,  legal  services  may  be  necessary  with  respect  to  the  issue  of  a  local  court’s  jurisdiction  over  US  military 
personnel  and  activities. 


International  Law  ^jpikable  to  GvQ  AfEain  Operations 

The  following  is  an  index  of  provisions  of  the  Hague  Conv.  No.  IV  Respecting  the  Laws  and  Customs  of  War  on  Land  and 
the  Annex  Thereto  Embodying  Regulations  Respecting  the  Laws  and  Customs  on  Land  (HR)  and  the  Geneva  Conv.  Relative  to 
the  Protection  of  Civilians  Persons  in  lime  of  War  (GC).  This  index  is  not  intended  to  be  an  all  inclusive  listing  of  the  legal 
requirements  for  CA  operations.  Rather,  the  index  should  be  considered  a  starting  point  for  research  when  considering  civil 
affairs  issues  in  the  operational  environment. 
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CSnUu  PeMO— 

-^>plicatioii  and  Scope  of  GC  •  GC,  Axis  2,  3  &  6 

-Childten  (under  age  of  fifteen)  -  GC,  Ait  24 

-Duration  -  GC,  Ait  6 

-Bq)ectant  Motheia  •  GC,  Ait  16 

-Piindamental  Rights  of  Protected  Peisons  -  GC,  Art  27 

•Hostages  -  GC,  Ait  34 

-Human  Rights  •  HR,  Ait  46 

-Individual  Reqtonsibility  for  Misconduct  -  HR,  Art  SO:*  GC,  Ait  33 

-Internment  -  GC,  Aits  41  •  43,  68,  78  •  13S 

-Methods  of  Obtaining  Information-  HR,  Ait  44;  GC,  Ait  31 

-Non-renunciation  of  Rights  -  GC  Ait  8 

^nohibited  Acts  Towaids  Protected  Penons  -  GQ  Ait  32 

•Protected  Peison  Defined-  GQ  Ait  4 

-Protecting  Power  -  GC,  Alt  30 

-Wounded  and  Sick  •  GC,  Ait  16 

-Women  -  GC  Ait  27 

OrmpiBd  Territorirn 

•Contributions  &  Taxes  -  HR,  /.  is  48,  49  &  SI 
•Couits  Suspension  -  GC  Ait  S4 
-Defined  -  HR,  Art  42 
-Duiation  •  GC,  Ait  6 

•Duty  to  Provide  Public  Health,  Hospital  Service,  Hygiene  -GC  Ait  S6 

-Du^  to  Provide  Food  and  Medicne  •  GC  Ait  SS 

-Du^  to  Restore  and  Maintain  Order  -  HR,  Ait  43 

-Invicdability  of  Rights  -  GC  Ait  47 

•Oath  of  Allegiance  to  Hostile  Power  -  HR,  Ait  4S 

•Penal  Provisi^  •  HR,  Ait  43;  GC  Arts  64-77 

•Pillar  -  HR,  Alt  28  A  47;  GC  Alt  33 

-Relief  Opeiaiiotts  -  GC  Arts  S9,  60,  61,  62,  63 

-Religious  Beliefo/Needs  of  Populace  •  HR,  Ait  46;  GC  Ait  S8 

-Requisitimis  •  Ifll,  Ait  S2;  GC,  Aits  SS  A  S7 

-Protected  Peisons’  Service  in  Aimed  Forces  •  GC  Ait  SI 

-Protected  Peisons*  Work  •  GC  /  (ts  SI  A  S2 

-Public  Officials  •  GC  Ait  54 

Propel^  (Eaeii^) 

•^nfiscation  of  State  Movable  •  1 IR,  Art  S3 

•Cultural  Propeity  •  HR,  Ait  S6 

-Destruction  •  HR,  Art  23;  GC,  /  rt  S3 

•Municipal  Property  -  HR,  Ait  S6 

-Pillage  -  HR,  Art  28  A  47;  GC  Alt  33 

-Private  Property  (Real)  -  HR,  A>t  46  A  S2 

-Private  Property  (Movable)  -  HR,  Art  46,  52  A  53 

•Religious  Property  •  HA,  Art  56 

-State  Movable  Property  -  HA,  Art  S3 

-State  Real  Property  -  HR,  Art  SS;  GC  Art  53 


Basic  Refexenoes 

Inteniatiniial  Treaties  and  Agreements 

•Hague  Conv.,  Respecting  the  Laws  and  Customs  of  War  on  Land  and  the  Annex  thereto,  embodying  the  Regulations 

Respecting  the  Laws  and  Customs  of  War  on  Land 

-Gen.  Conv.  Relative  to  the  Protection  of  Civilians  in  Time  of  War 

-UN  Charter,  Arts  1(3),13(1),5546,62(2),  and  76 

-Univeisal  Dilatation  of  Human  Rights 

-Conv.  on  the  Prevention  and  Punishment  of  the  Crimes  of  Genocide 
-Protocol  Relating  to  the  Status  of  Refugees 
•Conv.  on  the  Political  rights  of  Women 
-Slaveiy  Conv.  of  24  Sep  1926 

-Protocol  Amending  the  Slaveiy  Conv.  Signed  on  25  Sep  1926 

-Supplementaiy  Conv.  on  the  Abolition  of  Slavery,  the  Slave  Trade,  Institutions,  Practices  Similar  to  Slavery 

US  Laws 

•Uniform  Code  of  Military  Justice 
-Foreign  Assistance  Act 
•Arms  Export  Control  Act 
-Foreign  Claims  Act 
-Posse  Comitatus  Act 
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Joint  and  Mnid-Savioe  PnUicatianB 

Joint  Publication  1-Q2.  DOD  Dictionaiy  of  Militaiy  and  Associated  Tenns.  1  Dec  1989. 
•Joint  Publication  3J7.  Doctrine  for  Joint  Militaiy  Operations  in  Low  Intensi^  Conflict 
•Joint  Publication  3-S7.  Doctrine  for  Civil  Affairs  (Final  Draft).  Nov  1990. 


ww,_a-a*  -  -  - 

IlMMICHlim 

•AR  27>1  Judge  Advocate  Legal  Service 
•AR  27^20  Claims 

•AR  27J0  Status  of  Forces  Policies,  Procedures,  and  Information 
•AR  500JO  Civil  Disturbances 
•AR  50IM0  Disaster  Relief 

•AR  SSO^l  Procedure  for  Handling  Requests  fbr  Political  Aqdum  and  Temporary  Refuge 
-AR  SSOJl  Authority  and  Responsibility  for  Negotiating,  Concluding,  Forwarding,  and  Depositing  of  International 
Agreements 

•FM  1^15  Gvil  Disturbances 

-FM  19-40  Enenty  Prisoners  of  War,  Civilian  Internees  and  Detained  Persons 

-FM  27-10  The  Law  of  Land  Warfare 

-FM  27-10  Legal  Operatioiu 

-FM  31-20  Dtxtrine  for  Special  Pones  Operations 

-FM  41-S  Joint  Manual  for  Civil  Affairs 

-FM  41-10  Civil  Affairs  Operations 

-FM  100-20  Militjuy  Operadons  in  LIC 

-FM  100-2S  Doctrine  for  Army  Special  Operations  Forces 

•FM  101-5  Staff  Organization  and  Operations 

-FMFM  7-34,  MAGTF  Civil  Affairs,  11  Jul  91  PCN  139  000679  00 

-NAVMC  2S00/FM  41-S/OPNAV  09B2P1/AFM  11-7,  Joint  Manual  for  OvU  Affairs,  18  Nov  66  PCN  100  Off/ 700  00 

-PA  Pam  27-1  Treaties  Governing  Land  Warfare 

-DA  Pam  27-1-1  Protocols  to  the  GC  of  12  Aug  1949 

•PA  Pam  27-21  Administrative  and  Civil  Law  I^dbook 

-DA  Pam  27-161-1  Law  of  Peace 

-DA  Pam  27-161-2  International  Law,  Volume  □ 

Attieles 

-Barnes,  lagitimaev  and  the  Lawyer  in  Low  Intensity  Conflict  fUO:  Civil  Affairs  legal  .Support  The  Arnty  Lawyer,  Oct. 
1988,  at  S. 

-Barnes,  Civil  Affairs  A  LIC  Priority.  Military  Review,  Sept  1988,  Sr38. 

-Barnes,  Civic  Action.  Humanitarian  and  Ovic  Assistance,  and  Disaster  Relieft  Military  Priorities  in  Low-ln,  ensitv 
TSmflict  Stredal;  Warfare.  Pall  1989.  at  34. 

•Borek,  I^gal  Seivices  During  War.  120  Mil.  L.  Rev.  19  (1988). 

•Brady,  The  (jlivil  Affairs  I^lU/tiW  Battalion  and  Its  Implications  for  SOP  in  LIC  Operations.  Special  War  'are.  Winter 
1991,  at  11 

-Dean,  Self-Determiiwtion  and  US  Suimort  of  Insuraents:  A  Policy-Analysis  Model  122  Mil.  L.  Rev.  149  (1988). 

-Emswiler,  Security  Assistance  and  Onerational  Law.  The  Army  Lawyer,  Nov.  1991,  at  10. 

-Graham,  Ooerational  Law-A  Concept  Come  of  Aw.  The  Army  Lawyer,  Jul.  1987,  at  9. 

•Greenhut  Civil  Affairs  in  Operation  Just  Cause.  Special  Warfare,  Winter  1991,  at  211. 

-Ivey,  But  It’s  Only  Civilian  Property....  Soe^l  Warfare,  Fall  1989,  at  42. 

-Partetson,  US  Compliance  with  Humanitarian  Law  Respecting  Civiliaiis  During  Operation  Just  Cause.  133  Mil.  L.Rev.  31 
(IW) 

•SanteiR,  From  Confiscation  to  Contingency  Contracting  Property  Acouisition  on  or  Near  the  Battlefield.  124  Mil.  L. 
Rev.  Ill  (1989). 

-Simmions,  Legal  Aspects  of  Security  Assistance.  Special  Warfare,  Fall  1989,  at  29. 

•Walsh,  Role  of  Judge  Advocate  in  Special  Operations.  The  Army  Lawyer,  Aug.  1989,  at  4. 

-Woods,  An  Overview  of  the  Military  Aspects  of  Security  Assistance.  128  Mil.  L.  Rev.  71  (1990). 
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TAB  V 

HUMANITARIAN  ASSISTANCE 


Ehran  though  tho  Amed  Forces  are  involved  in  doing  a  lot  of 
good  things  for  a  lot  of  people  around  the  world,  THBRB  IS  NO 
owm  wmm  mmouiTt  for  dod  to  do  good  deeds t  That  is,  our 
acts  mist  be  based  ont 

a)  a  specific  statute, 

b)  security  assistance;  or 

c)  Econ<»Qr  hct,  31  DSC  1535  (funds  transfer) »  See  63  Comp 
Gen  422  (1584)  —  disallowance  of  OSH  to  fund  minor  HILCON, 
and  training  of  Honduran  armed  forces  "incident”  to  an 
exercise . 


The  Office  of  Foreign  Disaster  Ass’t  (OFDA),  Agency  for  International  Development,  Department  of 
State,  is  the  lead  agency  for  responses  to  foreign  disasters. 

Since  198S,  DOD  has  conducted  humanitarian  and  civic  assistance  programs  in  support  of  broader  US 
foreign  poli<7  objectives.  Our  assistance,  provided  to  more  than  75  countries  worldwide,  has  enhanced 
military-to-midtary  relations,  improved  relations  with  the  people-of  a  number  of  countries,  and  made  a  major 
contribution  to  the  relief  of  human  suffering.  This  assistance  takes  many  forms,  including  donation  of  excess 
food,  clothing,  and  medical  supplies,  construction  of  schools  and  roads  by  US  military  personnel,  foreign 
disaster  assistance,  and  the  transportation  by  US  military  aircraft  of  privately  donated  humanitarian  cargo. 

During  the  past  year,  DOD  demonstrated  anew  its  ability  to  respond  rapidly  to  humanitarian  disasters  in 
Africa,  Latin  America,  Asia,  Eastern  Europe,  and  the  former  Soviet  Union. 


In  the  face  of  an  absolutist  doctrine  of  the  right  of  nations,  there  is  now  a  tentative  right  to 
interfere.  Men  cannot  eat  sovereignty...the  order  within  nations  is  Just  as  important  as  that 
among  them.^ 

Soptcw 


22  use  sec.  2292  gives  the  President  authority  to  provide  disaster  assistance.  When  directed,  DOD  may  assist  OFDA  in  providing 
disaster  relief  services.  The  DOD  proponent  is  DASD  (Global  Affairs).  The  assistance  will  usually  take  place  through  the  combatant 
command  with  geographical  responsibility  for  the  affected  area. 

22  use  sec.  S06e(2XA)(i)  authorizes  the  President  to  direct  the  drawdown  of  defense  articles  and  services  and  the  provision  of 
training  for  the  purposes  authorized  in  sec.  2292. 

10  use  sec  2S47  authorizes  SECDEF  to  make  nonlethal  excess  supplies  available  for  humanitarian  relief  purposes.  These  supplies 
are  to  be  provided  to  the  Dep’t  of  State  for  distribution. 

10  use  sec  401  authorizes  humanitarian  and  civic  ass’t  in  conjunction  with  military  operations.  This  authority  is  used  during 
exercises  to  provide  ass’t  to  civilian  populations  in  the  vicinity  of  exercises. 

10  use  sec.  402  authorizes  SECDEF  to  transport  relief  supplies  provided  by  non-governmental  sources  on  a  space  available  basis. 
DOD  proponent  is  DASD  (Global  Affairs). 


Yleferring  to  Somalia,  US  News  &  World  Report  2S,  December  21,  1992. 
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Examples: 

INieitcs  OmhIdos  was  taking  place  in  Pananu  when  an  earthquake  struck.  US  forces  gave  assistance  in  Panama  and  Costa  Rica. 
Operation  Sea  Aagtt  Gave  humanitarian  assistance  after  a  monsoon  in  Bangladesh. 

Provide  Hope:  Relief  to  the  Republics  of  the  former  Soviet  Union. 

Provide  ConCost  Relief  and  protection  to  Kurds  in  northern  Iraq  after  Desert  Storm.  Relief  was  turned  over  to  the  UN.  (See 
case  study  below). 

Restore  Hope:  Relief  to  Somalia. 

In  tte  New  World  Order;  people  are  more  than  boedes  and  human  rig^  are  more  impottant  than  sovereign 

Daniel  Schorr,  America’s  National  Public  Radio 


LEGAL  AUIHORTTY  FOR  SOMALIA  REUEP  OPERATIONS 
(Abridged  version) 

MEMO  for  SECDEF 
FROM  DOD  General  Counsel 
Decs,  1992 

The  Chairman,  JCS,  has  presented  for  your  approval  an  order  to  CINCCBNT  to  execute  bumanitariean  relief  operations  in  Somalia, 
which  will  include  authoriQr  to  use  force  if  necessary  to  over  come  resistance  to  safe  and  effective  delivery  of  humanitarian  relief. 
The  order  would  implement  the  President’s  direction  to  you  to  conduct  such  operations.  It  is  niy  legal  opinion  that  the  order  is 
lawfiiL 

The  US  has  the  authority  to  employ  the  US  Armed  Forces  as  contemplated  by  the  order  under  a  treaty  and  the  laws  of  the  US 
concerning  support  for  the  UN  and  providiing  for  the  conduct  of  disaster  relief  activities.  The  President,  as  commander  in  chief 
under  the  Co^tution,  may  exercise  this  authority  of  the  US  as  contemplated  by  the  order. 

In  addition  to  the  President’s  constitutional  powers  as  commander  in  chief,  two  basic  lines  of  authority  and  fimding  exist  for  the 
Somalia  relief  operations:  1)  the  UN  Charter,  UN  Participation  Act,  and  defense  appropriations  acts,  and  2)  disaster  relief  statutes, 
including  defense  appropriations  acts. 

UN  Charter.  UN  Partidoation  Act,  and  Defense  Am>ropriations  Act 

The  UN  Charter  is  a  treaty  to  whic  the  US  is  a  party.  Chapter  VI  of  the  Charter  provides  for  the  UN  Security  Council  to  address 
through  pacific  means  situations  the  continuance  ^  which  ate  likely  to  endanger  the  mainenance  of  international  peace  and  security. 
Chapter  vn  provides  the  Security  Council  to  address  threats  to  the  peace,  breaches  of  the  peace  and  acts  of  aggression,  including 
in  specified  circumstances  taking  *sv  h  action  by  air,  sea,  or  land  forces  as  may  be  necessary  to  maintain  or  restore  intenutional  peace 
and  security."  (Art  42)  Under  Art  2S,  "(t]he  Members  of  the  UN  agree  to  accept  and  carry  out  the  decisions  of  the  Security  Council 
in  accordance  with  the  present  Charter." 

On  Jan  23,  1992,  acting  under  Chapter  Vn,  the  UN  Security  Council  adopted  Resolution  733  calling  upon  all  States  "to  contribute 
to  the  efforts  of  humanitarian  assistance  to  the  population  in  Somalia."  With  the  determinations  of  the  SEC  of  State  dated  Aug  20, 
1992  under  Sec  7  of  the  UN  Participation  Act  (22  U.S.C  287d-l)  and  Executive  Order  10206,  the  US  Armed  Forces  have  been  and 
m^  continue  to  be  used  to  implement  Resolution  733  as  a  service  to  the  UN,  and  DOD  funds  nay  be  used  to  fund  such  action. 
Operation  and  maintenance  (O&M)  funds  used  for  that  purpose  count  against  the  overall  limitation  of  $100  million  on  use  of  O&M 
funding  under  the  UN  Participation  Act  set  by  SEc  9158  of  the  DOD  Appropriations  Act,  1993  (Public  Law  102-396).  By  memo 
of  Aug  29,  19^  The  DEP  SECDEF  authorized  CINCCENT  to  provide  support  to  the  UN  for  UN  disaster  relief  in  Somalia  under 
the  UN  Participation  Act  within  specified  funding  limitations. 

Acting  under  Chapter  VII  of  the  Charter,  on  Dec  3,  1992,  the  UN  Security  Council  adopted  Res  794,  authorizing  states  to  use  ail 
necessary  means  (i.e.,  including  force)  to  establish  as  soon  as  possible  a  secure  environment  for  humanitarian  relief  operations  in 
Somalia.  Chapter  Vn  and  Art  25  of  the  UN  Chatter,  as  a  treaty,  constitute  the  supreme  law  of  the  the  land  under  the  Constitution 
and  have  the  effect  in  this  situation  of  a  request  to  the  US  to  undertake  a  military  mission,  which  the  President  has  directed  the 
SECDEF  to  execute  with  US  armed  forces.  Thus,  defense  appropriations  anty  be  used  for  employment  of  the  US  armed  forces  for 
this  mission  in  relation  to  Chap  Vn.  See  Comp.  Gen.  347  (1953)  ("...  existing  appropriations  of  Departments  or  Agencies  are 
available  to  defray  the  expenses  of  additional  duties  imposed  upon  them  by  proper  legal  authority.") 

The  SECDEF  has  flexibility  in  the  Somalia  operation  to  determine  when  the  US  Forces  are  proceeding  in  relation  to  Chap  VI 
authority  and  Sec  7  of  the  UN  Participation  Act  (i.e.,  noncombatant  authority)  and  when  they  are  proceeding  in  relation  to  Chap 
vn  authority  (excluding  Art  43,  which  DOD  is  not  acting  under  in  this  situation)  to  use  all  necessary  means  (i.e.,  including  force). 

Disaster  Relief  Statutes 


With  or  without  UN  Security  Council  action  under  Chapters  VI  or  VII,  the  US  armed  forces  may  engage  in  disaster  relief  activities 
authorized  by  law  to  the  extent  of  available  appropriations.  Such  authorization  includes  those  security  measures  required  to  ensure 
safe  and  effective  delivery  of  disaster  relief,  ^e  Sec  1301  of  Title  31,  U.S.C 

DOD  May  use  the  $25  million  appropriated  in  Sec  8105A  of  the  DOD  Appropriations  Act,  1992  (Public  LAw  102-172)  "for  the 
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unanticipated  coats  of  disaster  relief  activities  of  the  DOD  and  the  railitaiy  services  overseas;*  the  at  least  $50  million  available  un 
the  OAM,  Defense  Agencies  heading  of  the  DOD  Appropriation  Act,  1993  (Public  Law  102>396)  for  ‘the  global  disaster  relief 
activities  of  the  DOD;*  and  the  not  to  exceed  $25  million  (ot  the  CINC  initiatives  fond  account  under  the  O&M,  Defense  Agencies 
heading  of  the  DOD  ^tpropriations  Act,  1993  (Public  Law  102>396).  The  DOD  also  has  available  $28  million  appropriated  under 
the  ‘Humanitarian  AssiMmce*  heading  of  the  DOD  Appropriations  Act  and  Sec  2551  of  Title  10  U.S.C  as  enacted  ^  Sec  304  of 
the  National  Defense  Authorization  Act  for  Hscal  Year  1993  (Public  Law  102-484).  It  must  be  emphasized  that  there  are  other 
planned  uses  for  all  these  funds,  so  that  use  of  them  for  Somidia  would  require  DOD  to  forego  alternative  planned  uses  for  the 
funds.  Also  note  that  portions  of  the  amounts  alreatfy  have  been  obligated. 

Conclusion 

Por  the  foregoing  reasons,  it  is  niy  legal  opinioa  that  you  may  lawfully  approve  the  execute  order  the  Chairman  JCS  has  presented 
for  your  approval 

It  should  be  noted  that  the  US  armed  forces  always  may  defend  themselves  and  eaqiend  for  that  purpose  O&M  funds  appropriated 
to  the  DOD. 

To  keep  the  Gmgress  informed  as  a  matter  of  comity  and  to  avoid  any  unnecessary  executive-legislative  debate  concerning  the  scope 
and  ccmstitutionality  of  the  War  Powers  Resoiution,  the  Executive  Branch  may  wi^  to  transmit  promptly  to  the  Congress  a  written 
description  of  the  Somalia  relief  operation. 


OPERATION  PROVIDE  COMFORT 

•  Initially  a  US  JTP  formed  in  Apr  91  to  provide  assistance  to  500,000  refugees  along  the  Turkish/Iraqi  border. 

•  Legal  basis  was  ‘Humanitarian  Relief*  under  UN  Resolution  688 

•  Other  nations  soon  joined,  making  it  a  Combined  Task  Force  (CTF);  this  was  the  first  deployment  of  a  JA  from  Spain  in 
35  years! 

•  Ground  forces  foom  6  nations  entered  Iraq,  creating  a  sec  zone. 

-  Turkey  not  cooperative:  concern  US,  Germany,  ^>ain,  etc.  may  establish  an  independent  Kurdistan.  Turkey's  position: 
CTF  not  doing  NATO  work,  so  no  NATO  SOFA  status. 

-  Oper.  control  for  CTF  fell  under  EUCOM  with  a  US  CG.  A  CIF  staff  was  established  (C-1  thru  C-6,  [C-S  plans  &  policy; 
C4  commo). 

•  US  constructed  refugee  camps. 

•  Coalitka  aircraft  patrolled  north  of  36  parallel 

CTF  assisted  UN  sponsored  NGOs  with  humanitarian  ass’L 

•  CTF  flew  tribal  leaders  to  camps,  then  villages  to  verify  safety. 

-  When  situation  stabilized,  refof^  returned  home. 

•  Phased  withdrawal  from  Iraq  by  15  Jy  91;  air  patrols  ccttinued. 

•  Residual  forces  remained  in  S.  Turkey,  and  Turkey  join  d  coalition,  extending  permission  to  con’t  operations  to  30  Sep  91. 

•  Rxed  wing  patrola  continued  over  NATOLEON.  baq  ui  til  31  Dec  91. 


lanes 

Security:  What  force  protection  was  appropriate?  The  British  called  the  deployment  Operation  Haven;  the  Aussies  called  it 
Operation  Habitat  The  Brits  could  act  in  self-defense  and  respond  to  hostile  intent,  but  could  not  act  in  defense  of  others 
(i.e.,  the  US).  Many  felt  Provide  Comfort  was  similar  to  Lebanon  when  it  came  to  force  protection  (SNAFU). 

US  was  under  JCS  PROE.  What  right  did  US  have  to  secure  Iraqi  weapons  and  equipment?  (Hostilities  had  ended) 
Arguabfy,  there  were  no  Geneva  Conv.  rights  because  the  CTF  was  not  an  occupying  force. 

Wltot  ri^ts  did  CTF  have  over  international  flights  north  of  36th  parallei  (as  did  a  Swiss  Air  and  Turkey  fighter  doing  recon)? 
What  right  to  apprehend  criminais  or  terrorists?  (2  Gendarme  shot  1^  man  who  then  waived  to  GIs...) 

‘No  claims/no  compensation*  policy  was  unrealistic  (as  shown  when  a  small  child  was  run  over...).  A  claims  authority  is 
needed.  The  Air  Force  was  given  single  service  claims  responsibility. 

Without  viable  gov’t  in  NAPOLEON.  Iraq,  what  laws  were  to  be  applied? 

Should  there  be  standard  ROE  among  CTF?  At  first  there  were  different  ROE  for  each  component  force.  After  1  May 
91,  a  standard  set  was  issued.  However,  tensions  rose  when  the  US  was  not  allowed  to  disclose  its  classified  PROE  (to 
Syrians,  Egyptians,  etc). 

Military  justice  issues  required  inter-service  coordination.  JCS  Pub  2  is  requited  reading!  Command  influence  arose  with 
guidance  that  ‘x*  act  should  be  handled  in  ‘y*  fashion. 

Fiscal  law  issues:  1)  financing  the  relief  effort;  2)  construction  limitations  for  building  camps;  3)  flnancing  access  road  to 
base;  4)  humanitarian  ass’t;  5)  refueling  coalition  aircraft;  and  6)  supplying  equipment 

OPERATION  PROVIDE  COMPORT 
LEGAL  CONCERNS  CARD 


TURKISH  LAW  AND  JURISDICTION 

Military  members  ate  not  exempt  from  Turkish  Law  oi  free  from  Turkish  prosecution. 

Violations  of  Turkish  law  generally  subjects  you  to  jurisdiction  of  Turkish  courts. 

Turkey  almost  never  waives  its  ri^t  to  prosecute. 

•  Pretrial  confinement  always  possible  for  all  major  offenses.  Becomes  a  real  probability  in  case  of  fatality  or  sex  offenses. 
Promptly  notify  the  Law  Enforcement  Desk  of  any  involvement  with  Turkish  authorities 

Use  lABVA  110-1  -  card  with  base  #s  and  request  for  assistance  written  in  English  and  Turkish  (Carry  this  card  at  all  times'). 


'Hiridth  authorities  will  allow  such  contact  when  lespectfully  requested. 

In  appropriate  cates,  an  attorney  and  an  inteipieter  will  respond  to  the  scene  or  Turkish  police  station. 

While  wiring  for  the  attorney,  be  courteous,  polite  and  be  advised  it  is  considered  disrespectful  to  cross  your  legs  or  fold 
your  arms  in  police  stations. 

The  NATO  ^FA  provides  you  essentially  the  same  safeguards  as  our  Bill  of  Rights;  however  neither  suspect  nor  witness 
have  the  right  to  tchise  to  provide  a  statement 


SPECIFIC  CRIMES  YOU  NEED  TO  KNOW  ABOUT. 

•  Drugs  •  Pretrial  confinement  likely,  little  US  can  do  to  secure  your  release.  Simple  use  or  possession:  3-5  years  imprisonment 

•  Tm^  Violations  •  Criminal  oiftait  of  dangerous  driving  is  possible.  Fault  is  assessed  in  1/8  incremmits.  Even  VS  at  fault 
could  result  in  trial  and  conviction. 

nackmarketing  •  Persons  making  any  gift,  sale,  or  exchange  of  BX,  Class  VI,  Commissary,  APO,  or  ai^  other  item  brought 
into  Tukey  tax  free  can  be  tried  by  Turi^  for  smuggling  and  by  US  for  violation  of  Art  92  of  the  UCMJ. 

•  Includes  all  items  not  just  beyanname  or  higb  value  items.  (Even  those  you  plan  to  throw  awqr). 

•  Antiquities  -  Must  have  museum  certificate  to  remove  antiques  and  other  historical  assets  from  TUricey. 

•  Insult  •  Speaking  in  a  demeaning  or  contemptuous  manner. 

-  Serious  offense  to  insult  someth!^  which  is  part  of  Tirfcish  heritage  -Turkish  flag,  Alaturk  the  founder  of  Turkey,  the  TUridsh 
people  as  a  whole  or  the  government 

-  Also  includes  defacing  or  treating  with  disrespect  Tiridsh  currency. 

Okay  to  bring  an  action  against  a  person  for  theft  but  you  may  not  siy  to  the  person  you  are  a  thief*.  CTRUTH  IS  NOT 
A  DEFENSE). 

-  Law  applies  to  both  Turkish  Nationals  and  Americans. 

•  Religious  Proselytizing  ~-  Freedom  of  worship  is  acceptable,  however,  it  is  illegal  to  try  to  convert  others.  Avoid  religious 
conversations  with  TUridsh  Narionais  or  Non  US  Nationals. 

-  Sex  Offenses  -  Statutory  Rape  -  Under  18.  Seduction  of  virgin  with  promise  to  marry  -  age  not  relevant 

-  Photography  -  Photographing  military  installations  or  official  buddings  prohibited.  (Ask  permission  prior  to  photographing 
Turkish  Nationals). 


ACCESS  TO  INORUK  AIR  BASE 

-  Controlled  by  TUridsh  Military.  Entry  requires  a  Turkish  gate  pass. 

-  Peisormel  arriving  by  air  should  check  with  commanding  officer  for  instructions.  Personnel  arriving  by  surface  must  be 
sponsored  by  on  base  personnel  who  will  have  gate  pass  approved  prior  to  their  arrival.  TDY  PERSONNEL  MAY  NOT 
DRIVE  POVs  FOR  PERSONAL  USE  ETIHER  ON  OR  OFF  BASE!  This  restriction  applies  whether  you  have  an  IL 
drivers  license  or  a  USAFE  Form  181. 

•  Reason:  A  vehicle  accident  could  delay  your  departure  from  Turkey  from  2  months  to  2  years. 


CUSTOMS  AND  BEYANNAME 

Beyanname  Items  -  tax/duty  free  items  which  the  Government  of  Turkey  and  the  US  have  mutually  agreed  to  track  from  entry 
into  or  purchase  in  country  to  their  proper  transfer  or  departure  fiom  Turkey. 

•  Due  to  the  extensive  paperwork  this  entails,  as  well  as  the  impact  a  loss  or  theft  would  have  on  an  individual’s  ability  to 
depart  the  country,  TDY  PERSONNEL  ARE  NOT  ALLOWED  TO  MAKE  BEYANNAME  PURCHASES.  (Unlike  Operation 
D^rt  Storm,  an  exception  to  this  policy  has  not  been  granted  for  Operation  Provide  Comfort). 

If  a  beyanname  item  was  brought  with  you  in  country  and  placed  on  your  orders,  you  must  present  that  item  each  dme  you 
leave  the  country  (even  temporary  deputures). 

Lost  or  theft  of  these  should  be  reported  irrunediatelv  to  the  L.E  Desk  and  TMO’s  Customs  Liaison  Office. 
IMMIGRATION  AND  STAMPED  ORDERS 

-  Check  your  orders  or  passport  to  make  sure  you  were  stamped  in  country. 

-  If  not,  contact  the  MAC  Terminal,  ext  66424. 

SAFEGUARD  THESE  ORDERS  -  required  to  present  this  order  upon  your  departure.  A  failure  could  result  in  a  substantial 
delay  in  your  departure. 

TOURS 

•  Tourism  is  highly  regulated.  Only  licensed  agencies  may  organize  and  conduct  tours.  MWR  Tour  Division  is  the  only  agency 
on  base  authorized  to  arrange  tours. 

CONTRACTS/INTERNATIONAL  AGREEMENTS 

-  Ads  seek  the  assistance  from  the  CTF  Provide  Comfort  Judge  Advocate,  39TACG  legal  office,  or  your  servicing  legal  officer 
prior  to  entering  into  any  type  of  contract  or  agreement. 

Only  certain  levels  of  command  have  authority  to  even  negotiate  mutual  understandings  with  US  as  a  Party. 

TERRORIST  THREAT 

Generally  speaking  Turkey  is  quite  safe;  yet,  you  should  maintain  a  low  profile. 

CULTURAL  SENSmvmES 

-  Both  men  and  women  should  avoid  wearing  revealing  or  excessively  tight  clothing  and  starting  conversations  with  strangers. 
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Mi^  genente  hamument  or  lead  to  a  more  sexioiis  incident 

Avoid  using  the  words  sick  or  peach  and  the  one  hand  gesture  for  okay. 

bisref^Mtflil  to  cross  leg*  with  sole  of  foot  fodng  another 


WEARINO  YOUR  UNIFORM  OFF  BASE  FOR  ANY  REASON  (OFFICIAL  OR  UNOFFICIAL)  IS  PROHIBITBD.  BOTTOM 
LINE  -  RESPECT  TURKISH  LAW,  ASK  QUESTIONS  IF  UNSURE  OF  PROPER  CONDUCT  AND  REMEMBER,  YOU  ARE 
A  QUESn 


OPERATION  PR0VIDB  COMPORT 
COMMANDER’S  GUIDANCE  ON 
USB  OP  FORCE 
(as  of  1  Mqr  1991) 

1.  This  is  a  humanitarian  assistance  operation.  The  multinational  forces  are  not  at  war. 

2.  You  have  the  right  to  use  force  in  self  defense.  Nothing  in  this  guidance  negates  a  commander’s  obligation  to  take  all  necessary 
actions  for  his  unit’s  self  defense. 

3.  CTF  Provide  Comfort  forces  are  authorized  to  use  force  in  self  defense  when  responding  to  attacks  or  threats  of  imminent 
attack  against  the  multinational  forces,  humanitarian  relief  personnel  and  refugees. 

4.  Use  only  the  minimum  force  necessary  and  proportiooal  to  eliminate  the  threat  and  control  the  situation. 

5.  Deadly  force  should  only  be  used  to  protect  lives  in  response  to  a  hostile  act  or  demonstration  of  hostile  intent 


GUIDBUNES  FOR  DISARMING 
AND  DETAINING  WmilN  SECURITY  AREAS 

You  will  disarm  and  detain  any  Iraqi  soldier  or  member  of  a  paramilitary  security  force,  or  any  civilian  policeman  without 
proper  authorization,  within  a  designated  securiqr  area.  tem^latel£_contact  the  Military  Coordination  Center  t^ugh  your  chain . 
of  command  so  that  the  Iraqi  Liaison  Officer  may  respottd. 

USE  THE  MINIMUM  FORCE  NECESSARY  TO  DISARM  AND  DETAIN,  UP  TO  AND  INCLUDING  THE  USE  OF  DEADLY 
FORCE  IF  HOSITLE  INTENT  IS  EXHCBITED  OR  A  HOSTILE  ACT  COMMITTED. 


Other  HumanitiriMi  and 
CMc  AoiEtxnce  Activities 

DOD  is  engaged  in  an  expanding  role  of  providing  humanitarian  and  dvic  assistance  (HCA)  to  third  countries  within  the 
context  of  combined  eretciscs.  Given  the  nature  of  the  activities  involved  and  the  environment  in  which  these  activities  are  taken, 
HCA  projects  uniquely  lend  themselves  to  the  skills  of  specially  trained  US  military  personnel.  Working  in  coordiimtion  with  local 
US  diplomats  and  in  conjunction  with  HN  armed  forces  and  government  agencies,  DOD  personnel,  while  addressing  de-stabilizing 
social  and  economic  conditions  within  a  country,  ultimately  serve  to  enhance  both  US  and  regional  security  interests. 

JAs  must  be  aware,  however,  that  HCA  is  generally  recognized  as  a  form  of  foreign  assistance  and,  as  such,  programmed, 
administered,  and  funded  by  the  Department  of  State  (Agency  for  International  Development  (AID)).  Given  this  fact,  DOD 
traditionally  has  possessed  limited  authority  to  engage  in  HCA.  In  certain  cases,  DOD  resources  may  be  utilized  to  provide  assistance 
through  written  agreements  with  AID  under  the  authority  of  the  Economy  Act,  31  USC  1535.  This  legislation  requires,  however,  that, 
if  DOD  undertato  assistance  projects  under  agreement  with  AID,  full  reimbursement  be  made  for  costs  'attributable’  to  DOD 
services  performed. 

Apart  form  the  authority  of  the  Economy  Act,  DOD  may  also  engage  in  civic  action  activities  on  a  limited  basis  through 
security  assistance  programs.  Under  502,  Part  □  of  the  Foreign  Assistance  Act,  defense  articles  and  services  may  be  provided  to 
a  foreign  country  for,  among  other  purposes: 

...assisting  foreign  military  forces  in  less  developed  friend^  countries  (or  the  voluntary  efforts  of  personnel  of  the  Armed 
Forces  of  the  US  in  such  countries)  to  construct  public  works  and  to  engage  in  other  activities  helpful  to  the  economic  and 
social  development  of  such  friendly  countries.  It  is  the  sense  of  the  Congress  that  such  foreign  military  forces  should  not  be 
maintained  or  established  solely  for  civic  action  activities  and  that  such  dvic  action  activities  not  significantly  detract  from  the 
capability  of  the  military  forces  to  perform  their  military  missions  and  be  coordinated  with  and  form  part  of  the  total  economic 
and  social  development  effort 

In  addition  to  the  above  authority,  which  has  always  proven  to  be  of  minimal  value,  DOD  received  spedfic  statutory  authority 
to  engage  in  HCA  during  authorized  overseas  operations  in  1986.  As  a  precursor  to  this  10  USC  authority,  which  will  later  be 
examined  in  detail,  sec.  8103  of  the  FY  85  DOD  Appropriations  Act  (the  Stevens  Amendment)  had  authorized  DOD  to  engage  in 
HCA  inddental  to  authorized  operations  and  to  fund  costs  associated  with  such  assistance  through  O&M  funds.  Consistent  with  the 
legislative  history  accompanying  this  amendment,  JCS  limited  the  provision  of  this  form  of  assistance  to  HCA  activities  conducted 
inddental  to  JCS  directed  or  coordinated  exercises.  This  'Stevens  authority*  was  extended  under  sec.  8072  of  the  1986  Continuing 
Approp.  Resolution  and  sec.  9062  of  the  1987  DOD  Approp.  Act. 

Given  the  difficulty  assodated  with  attempting  to  define  and  establish  the  parameters  of  'inddental'  Stevens  HCA  and  the 
requirement  that  the  provision  appear  in  every  DOD  Appropriations  Act,  DOD  sought  and  received  speciflc  and  permanent  10 


use  authority  to  engage  in  humanitarian  asristance  and  civie  action  during  the  course  of  authorized  militaiy  operations  overseas 
(10  use  ehiq>ter  20,  sec.  401).  Several  provisions  are  of  particular  importance  to  JAs. 

Sec.  401(b)  mandates  that  HCA  nuty  not  be  provided  to  a  foreign  country  unless  the  Secretary  of  State  specifically  approves 
the  provision  of  such  assistance.  Note  should  be  taken  that  this  approval  authority  has  been  delegated  to  State  representatives  at 
the  embasty  level  and  is  generally  effbeted  in  coordination  with  a  representative  of  the  responsible  Unified  command. 

Sec.  401(e)  defines  HCA  for  the  purpose  of  this  legislation.  A  key  term  of  art  set  forth  in  this  sec.  is  ’rudimentary."  What 
is  meant  by  "rudimentary*  surface  tran^tortatiott  systems  and  "rudimentary*  construction  and  repair  of  public  facilities?  The 
interinetatioo  of  this  term  by  a  canmand  providing  HCA  under  10  USC  is  an  issue  meriting  dose  JA  scrutiity  and  careful 
coordinatimi  through  the  chain  of  command. 

Sec.  401(cXl)  deals  with  the  ptyment  of  eqtenses  incurred  by  a  command  as  a  direct  result  of  the  provisioo  of  HCA.  Note 
that  sec.  401(cXl)  directs  that  such  eityenses  wiU  be  paid  from  funds  (O&M  funds)  spedficalty  a^nopriated  for  this  purpose. 

Sec.  401(cX2)  was  added  to  the  originalty  ptopos^  legislation  by  Congress.  It  merits  dose  ezamination.  Recall  that  the 
purpose  of  ElOD’s  seeking  permanent  statutory  autiiority  to  engage  in  HCA  activities  was  the  elimination  of  the  interpretative 
difficulties  associated  with  the  "inddental*  HCA  authority  of  the  Stevens  Amendment  Sec.  401(c)(2)  provides,  nevertheless,  that 
DOD  may  now  incur  "minimal*  expenditures  for  HCA  activities  and  defiay  these  costs  with  O&M  funds  other  than  those  specifically 
appropriated  pursuant  to  sec.  401(c)(1).  Is  this  authoiity  to  incur  ’minimal*HCA  expenditures  simply  a  return  to  the  "inddental* 
standard,  with  all  of  the  interpretative  difficulties  assoc'ated  with  this  concept?  No. 

Congress,  in  passing  the  10  USC  HCA  legislatioi.,  provided  specific  guidance,  in  the  accompanying  Conference  Committee 
Report,  of  what  it  viewed  "minimal*  expenditures  for  "diminimus*  HCA  activities  to  be.  The  language  of  the  Report  follows: 

The  conferees  .  .  .  exempted  ’diminimus*  activities  from  this  section,  [sec.  403(a)].  The  co^erees  did  not  put  a  specific 
dollar  ceiling  on  the  definition  of  "diminimus*  but  wish  to  make  dear  they  had  in  mind  activities  that  have  been  commonplace 
on  foreign  exercises  for  decades.  These  would  indude  a  unit  doctor’s  examination  of  villagers  for  a  few  hours,  with  the 
administration  of  several  shots  and  the  issuance  of  some  medicines  -  but  would  not  include  the  dispatch  of  a  medical  team  for 
mass  inoculations.  "Diminimus*  would  also  indude  the  opening  of  an  access  toad  through  trees  and  underbrush  for  several 
hundred  yards  •  but  would  not  indude  the  asphalting  of  any  roadwiqr. 

Oearty,  then,  the  "diminimus*  HCA  activities  for  which  sec.  401(c)(2)  "minimal*  expenditures  may  be  made  are  very  limited 
in  nature,  a  fact  of  which  JAs  must  be  aware. 

The  provision  of  HCA  to  a  HN  in  the  context  of  a  combined  training  exercise  is  a  legitimate  DOD  activity  and  an  exceptionally 
effective  use  of  DOD  personnel  and  equipment,  particularly  in  a  potential  low  intensity  conflict  environment.  The  role  of  the  JA 
is  to  ensure  that  HCA  is  provided  in  a  manner  fully  cor  astent  with  the  applicable  law. 


EXCESS  PROPERT  -  HUMANHARIAN  ASSISTANCE 

10  USC  2S47:  permanent  authority  in  SECDEP  to  fiimi'h  non-lethal  excess  property  for  "humanitarian  relief*  purposes.  Separate 
from  other  authorities  because: 

(a)  SECDEP  has  not  delegated  authority; 

^)  DOS  has  a  role; 

(c)  no  dollar  cap. 

Transportation  remains  a  problem. 

compare:  S03>S0S,  S16,  517,  &  519  of  the  FAA  which  also  address  disposal  of  excess  property. 


GENERAL  HUMANITARIAN  &  CIVIC  ACTION  ASSISTANCE  (CA/HA) 

10  U.S.C  401(a)  (1)  permits  pre-planned  CA/HA  "in  conjunction  with  authorized  ops"  subject  to: 

(a)  SECSTAIE  approval; 

^)  very  specific  dollar  cap; 

(c)  non-interference  other  programs. 

10  USC  401(c)  (1)  permits  inddental  CA/HA  if  involves  "minimal  expenditure’  of  funds.  A/K/A  Stevens  Amendment.  Terms: 
*(a)  no  dollar  cap; 

(b)  no  SECSTATE  approval; 

(c)  must  be  genuinety  inddental  or  spontaneous; 

(d)  part  of  JCS  directed  exercise. 


PEOPLE  PROGRAMS 

General  Reference:  Joint  Security  Ass’t  Regulation  i^-my  Reg  12-15;  APR  50-29;  SECNAVINCT  4950.4,  SECNAVIST  5700.13, 
Coordination  of  US  Navy  and  Marine  Corps  Personnel  Interchange  Program,  20  Apr  71,  and  MCO  5700.4C,  Marine  Corps  Foreign 
Personnel  Exchange  Program  (MCFPEP),  10  Nov  88. 

See  also  OPNAVIST  3^.16B,  DON  Civil  Emergency  Ass’t  Program,  4  Sep  91;  and  MCO  3440.7,  Marine  Corps  Ass’t  to  Civil 
Authorities,  1  Jan  92. 
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A.  SOENIIST  AND  ENGINEER  EXOIANCES 


Baled  on  leg^t  authority  of  MILDEPS  and  DOD  to  do  R  &  D:  10  USC  4503^151^152,7203,9503.  DOD  DIR  5134.1  (Draft) 
will  imtitutioaalize  current  practices.  ODUSD(IP)  has  primary  lead  in  DOD. 

a  PROFESSIONAL  MILITARY  EDUCATION  EXCHANGES 

Regulated  by  the  JSAT,  CH  14  Parity  Required.  Authorized  by  Sec  544  of  the  Pbretgn  Assistance  Act 
Cowers  cxehttnges  of  quotas  mi  a  one-for-one  basis  at  War  ft  Command  and  Staff  CoUeges.  Strict 

C  SMAUL  UNTT  EXCHANGES 

Regulated  by  Ch.  14>2  of  JSAT.  Based  on  3QA  of  AECA  which  inter  alia  permits  the  exchanges  of  small  units  for  training 
purposes. 

These  eschanges  occurs  pursuant  to  a  MOU  (usually)  and  rectptocity  is  required. 

D.  PERSONNEL  EXCHANGE  PROGRAM 

These  agreements  are  concluded  under  the  general  operat^  authority  »f  the  services:  10  USC  5062/5013  (Navy);  3012 
(Army);  8012  (Air  Force).  Further  implemented  by  instruction.  Navy:  5  YiO.TF 

SECSTATE  has  given  ’blanket*  approval  for  conclusion  of  these  agreemen  t  by  the  service  secretaries. 

An  umbrella  MOU  agreement  is  concluded  with  each  country  which  specifies  ’status*  and  ’entitlement*  issues. 

SAMPLE  HUMANITARIAN  ASSISTANCE  SOFA 

[KEY  POINTS  PROM  IHE  SOFA  WTIH  BANGLADESH  DURING  SEA  ANGEL] 

On  14  May  91  the  US  Ambassador  to  P«"g|fi<t«^*»  authorized  JTF  Sea  Angel  to  negotiate  and  conclude  a  temporary  SOFA. 
The  JTF  SIA  began  negotiations  the  next  day,  and  on  19  May  the  President  of  Bangladesh  signed  the  3  page  agreement  Following 
are  the  key  provisions  of  the  agreement 

MOU  BETWEEN  BANCHj^DBSH  AND  THE  US 
TO  SPEOPy  THE  LEGAL  STATUS  OP 
THE  US  PACinC  COMMAND  DISASTER  REUEP  TASK  FORCE 

1.  The  purpose  of  this  agreement  is  to  specify  the  legal  status  of  USPACOM  Disaster  Relief  TP  personnel  while  temporarily 
present  in  Bangladesh  in  connection  with  its  disaster  relief  mission. 

2.  It  is  the  intent  of  the  parties  to  this  agreement  to  be  bound  by  its  terms  a  id  conditions  and  to  do  whatever  is  necessary  to 
implement  the  agreement. 

3.  With  respect  to  members  and  equipment  of  the  TF,  Ban^desh  agrees  that 

a.  TF  personnel  will  be  accorded  status  equivalent  to  that  provided  to  members  of  the  admin  ft  tech  staff  of  the  US 
Embassy  under  the  Vienna  Convention  on  Diplomatic  Relations  1961.  They  may  enter  and  leave  Bangladesh  upon 
presentation  of  a  US  Armed  Forces  ID  card  and  individual  or  collective  movement  or  travel  orders.  In  Bangladesh 
thty  shall  enjoy  fieedom  of  movement  and  the  tight  to  undertake  those  activities  deemed  necessary  for  the  performance 
of  their  mission. 

b.  The  US  and  the  military  personnel  to  whom  this  MOU  applies  shall  be  exempted  from  taxation  or  charges  under  [the 
pertinent  laws,  statutes  and  ordinances]. 

c.  US  military  personnel  shall  be  accorded  immunity  from  the  jurisdiction  of  the  courts  of  Bangladesh  and  inviolability  in 
respect  of  official  acts  in  like  manner  to  that  of  immunity  and  inviolability  accorded  admin  ft  tech  staff  of  the  US 
Embassy. 

d.  US  military  aircraft  will  be  permitted  to  land  at  [the  appropriate  airports]  for  the  purposes  of  supplying  equipment  and 
personnel  to  the  TP;  and  extracting  TP  personnel  and  equipment.  Such  aircraft  will  be  exempted  from  customs 
inspections  under  [the  pertinent  acts  and  rules].  US  military  landing  crafts  may  land  at  such  location  necessary  to 
accomplish  the  disaster  relief  mission. 

4.  The  Embasty  of  the  US  shall  provide  the  SEC  of  Foreign  Affairs  (Bangladesh)  with  the  name,  rank  and  ID  #  of  each  member 
of  the  TF  within  10  days  of  arrival.  Upon  their  departure,  the  US  shall  notify  the  SEC  of  Foreign  Affairs  (within  10  days). 

5.  This  MOU  shall  enter  into  force  upon  signature  with  retrospective  effect  from  the  date  of  the  arrival  of  the  TP  and  shall 
remain  in  force  until  revoked  by  either  party  with  10  days  of  prior  notice. 

6.  Done  at  the  Ministry  of  Foreign  Affairs,  Dhaka  this  20th  day  of  May,  1991. 

SIGNED:  William  B.  Milam  Abul  Ahsan 

US  Ambassador  Foreign  Secretaiy,  Bangladesh 
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TAB  W 

HUMAN  RIGHTS 


Why  can’t  the  responsihle  powm  of  the  worid  nofir  unite  to  impose  chdliaed  standards  of  behavior 
on  those  who  flout  evny  measure  of  human  decenqr?  Are  we  not  nearing  a  point  in  world  history 
where  civilized  nations  can  in  unison  stand  up  to  the  most  immoral  and  deadly  excesses  against 
humanity?  What  is  being  done  in  Somalia  is  what  is  needed  in  mai^  places  around  the  ^obe  • 

.  a  humanitarian  veivrt  glove  backed  by  a  steel  flat  of  milltaiy  force.' 

In  199^  SOUTHCOM  directed  that  aU  personnel  assigned  or  deployed  to  the  theater  receive  Human 
Rights  traming.^  In  a  m™*!***  vein,  several  ambassadors  requited  that  Human  R^hts  training  be  conducted 
for  their  respective  countries.  Because  of  the  broad  iwimiftn*  of  the  Armed  Forces  and  the  continued 
possibility  of  deployments  to  numerous  countries,  it  is  to  have  a  feel  for  Human  Rights  law. 

Consider  the  following: 

Defense  Secretary  Aspin  has  decided  to  restructure  the  poliqi>>making  apparatus  of  die  Pentagon 
to  direct  more  attendon  to  new  nadonal  security  concerns  such  as  himmw  rights  and  to  give  the 
^partmoit  a  forceftil  voice  on  these  issues.  (Washington  Post,  front  page,  28  January  1993) 

As  part  of  a  SOUTHCOM  initiative  to  assist  Peru  ingtitwrinmalint  human  ri^its  programs  of  instruction, 
the  foUowi^  TEN  COMMANDMENTS  OF  HUMAN  RIGHTS  FOR  SOLDIERS*  were  developed. 
Correspond!^  sketches  (next  several  pages)  were  used  to  help  get  points  across  to  soldiers  ^o  were 
illiterate. 


TEN  COMMANDMENTS  OF  HUMAN  RIGHTS  FOR  SOLDIERS 

THOU  SHALL! 

1.  HONOR  THE  SPIRIT  OF  THE  UNIVERSAL  DECLARATION  OF  HUMAN  RIGHTS. 

2.  GIVE  AND  OBEY  ONLY  LAWFUL  ORDERS,^ 

3.  REPORT  CRIMES  AND  HUMAN  RIGHTS  VIOLATIONS  TO  PROPER 
AUTHORITIES. 

4.  RESPECT  INDIVIDUAL  INTEGRITY  AND  HUMAN  DIGNITY. 

5.  ABIDE  BY  THE  MILITARY  CODE  OF  HONOR,  BE  CHIVALROUS,  AND  TELL  THE 
WHOLE  TRUTH  IN  HUMAN  RIGHTS  INVESTIGATIONS. 

6.  SPREAD  THE  WORD:  ORDER  DEPENDS  ON  RESPECT  FOR  HUMAN  RIGHTS. 

THOU  SHALL  NOT  COMMIT.  NOR  TOLERATE: 

7.  MURDER,  RAPE,  TORTURE,  OR  THE  EXCESSIVE  USE  OF  FORCE. 

8.  DISAPPEARANCES. 

9.  THE  UNNECESSARY  DESTRUCTION  OF  PROPERTY. 

10.  EXTRAJUDICIAL  PUNISHMENT. 


Itonald  Reagan,  Los  Angeles  Times  11,  December  14, 1992. 
%ee  Policy  Memo  #5-91. 


W-  1 


1, 


.  Til*  UnhiwMl  DaOMton  !•  •  P**  '« 

Invravino  IIM  M  o' PMPM  it  o«w  tM  watt 

-  miBeombln«lano(poanr««tB«* 

« li  poiiy  In  il»i «  •"•ortii  ■  •(**  lof  •  boia  Mi: 

«  h  iwtt  M  tw  «  iMMthhtt  gitdMInw  M  w«eh 
mnMMUldlMi 


.  vWMBnattiMiieMotPMOnhiWPlO**^ 
tM  (wdiy  leWiwtt.  tw  Mot  of  •*  iundonaiMi 
jiiiafaMilrinfmtTtTii — *«*»»r‘**-*‘ 


TfgfoewolthiUttttwMDiClaMlonliifiionyfan 

of  ta  Wigrify  of  *»  MdMdutt  OiiiiciaWd^ini 

•CM  Oil  Pottetr  iigfti.  t*  iplrti  of  tii  didtiMiw 

cili  for  no  eniof  punfihiniii.  *»  trocoit.  »nd 
pratoeUon  of  ono't  hanw.  finify.  *»d  poionil 
McuMy. 


-  VWioilMguraninaitrMpicWinOtwwaithoriJtt 
of  tw  piopli.  M  goMnvnonl  nainwni  M  MVOmiey. 
In  two  woy,  rittief  tor  »<i  govontnoi  M  oeniittd. 


THOU  SHALL  HOliOB  THE  8PWIT  OF  THE 
UNMBSALlXCLARAnONaFHUMANnSHIS. 


DOWHATSmaHTI 


•  Conwnon  Mmi.  in  addlion  to  Umo  aid  dMelMi. 
ddOM  ttaf  tootora  Mot  gM  only  MwU  ordM 

■  OfeMina  a  rubontnata  to  oommt  a  hunan  tj|^ 
vidatonforotiaeilniaHulifictiiiipatianMBgaiii 
tM  oida  to  tna  tama  punwimant — and  aval  ffloia 
nan  ttia  oni  wAo  oommioad  tw  offanaaf 

•  FOtowingoidaaianMavatddafanaatoadavMeli 
daarty  vioMa  Mamatontty  aeeapMd  norma. 

.  vWitallaneinaduiyofaaubaidnaMloquMilanaio 

otna  of  a  aupator,  aoMtora  lawa  an  oMigalton  n 

uphold  tia  nta  of  law  ovar  etoarty  Magaf  eontna^ 
Any  ORtor  that  (Maeta  aomaona  to  oonaiM  a  gnaa 
violallon  would  ba  an  aaampla  of  an  orda  am  ahoiad 
not  ba  totowad. 


2. 

THOU  SHALL  GIVE  AND  OBEY  ONLY 
LAWFUL  ORDERS. 


IF  YOU  THIMK  AH  ORDER  IS  UNLAWFUL. 
ask  FOR  CLARWICAT10NI 


At  auapaeiad  vtolaliona  muat  ba  raportad  to 
t^grapiiaa  audwnoaa.  N  doaa  na  mada  whattwr  ma 
Miapaet  fa  a  mamba  of  no  maKary.  or  aomaona  alaa. 

Ukawiaa.  *  doaa  na  maaa  vnoaia  no  victim  waa 
eiwiian  a  mtltaiy. 

Suapactad  violatlona  ahouM  ba  raportad  to  your 
Vnrnadiatacomnianda.  B  tor  auiiiaraaann  your  imma- 
duna  uaiananda  >a  na  avataWa  a  ia  not  a  good 
sourca  tor  lapoitlng  na  aicidant  (tor  aaampla.  it  you 

ballrrabt~~~***~^^  — P~«».-ii.-vaniMin«tiM<t 

Ngha  autionty.  a  Judga  AdvocaW.  a  Chaplain,  or 
soma  ottMT  raaporwbla  audionly. 

Ona  should  allow  Ms  ctiam  of  command  to  first 
invaattgata  and  Hants  tha  problam  batora  saaking 
outaids  ramadias. 

Slop  crima  by: 

Using  moral  argumania. 

Thraslaning  to  raport  tha  act 
Asking  your  supanor  to  danly  Via  ordar. 

Stating  your  parsonal  disagreamant. 

Asking  othars  to  halp  mtarvons. 


3. 

REPORT  CRIMES  AND  HUMAN  RIGHTS 
VIOLATIONS  TO  PROPER  AUTHORITIES. 


YOU  HAVE  A  DUTY  TO  PREVENT  CHIME. 


INOnnOUAL  INTEGRITY 


4. 


NoMitura. 

NocniNcrInliuiMnmiBwntorpMMtwwnL 

No  hiMfianal  privacy; 

Fraadom  N  ttnugM.  conKiMoa.  raligian. 

Fiaarionialacpnarinaccnwiunlllo".*"^ 

triwmailea 

FraademdaMainNyind— ucimon. 
Ouapraeaac 
NoMcMlon  of  clMigaa. 

Hariawd  larti  ■Ml  dalawri— ■ 

FWrMM. 

HUMAN  OMMTY 

Piognai*  womaa  chUan,  itia  ritfc.  ha  agad,  Uta 
honwiaM.  and  ohar  mambara  d  aocMy  who  aia  not 
ki  a  podUon  to  praiad  hamaaivaa  daaarva  apadd 
CMoandaUdtoni 

Tlia  mHlaiy  ia  a  part  d  tha  eommuntty.  Aa  iha 
praMctoia  d  toddy,  wa  mutt  aam  ha  laapaa  d 
pwaawoaana.  Waaioha'goodguya.* 

Prataeiing  human  (dgntty  may  pradiea  vakiada 
Homwlton.  gdn  aellva  tupport  tar  you.  and  dany 
support  tar  ha  anamy. 

Mlatraatmant  tarvaa  only  tha  intaraata  at  tha 
subvariivaB. 


RESPECT  INOIVIOUAL  INTEGRirY  AIN) 


PUT  YOURSELF.  Yk)UR  WIFE,  OH  YOW 
CHiU)  IN  TI-.E  SITUATION. 
HOWWOULDYOU  ME  TO  BE  TREATED? 


THE  mUTARY  CODE  OF  HONOR 
Ratpaeia  and  adhtioa  to  ha  Ua  d  war 

Tha  maury  to  ana  d  Rva  inia  ptdatatont: 

Madtod.  Lagd.  Oargy.  TaacMng.  andha  Protataton 
d  Anna.  Each  loqurat: 

■  Spadd  training. 

•  Satvieatoohara. 

.  Adhataneatoacodadamca. 

-  Sdf-ragdaiMn. 

CHIVALRY 

■  Cowaga. 

•  Monof. 

nMdylohclptfwwMk. 

TELL  THE  WHOLE  TRUTH 
Oo  nd  aanto  (or  hail-tniha. 

OondquiMla. 

Sd  ha  aompit  lor  Ohara  to  idtow. 


8. 

ABIDE  BY  THE  MUTAAY  CODE  OF  HONOR. 
BE  CHIVALROUS.  ANO  TELL  THE  WHOLE 
TRUTH  IN  HUMAN  RIQriTS  INVEST1QAT10NS. 


LEAD  BY  EXAMPLE! 


S. 

SPREAD  THE  WORD: 
ORDER  DEPENDS  ON  RESPECT 
FOR  HUMAN  RIGHTS. 


The  individud  to  Iha  twaic  twalding  Ptoek  d  sodaty. 
By  protecting  each  mdividud,  ha  vhda  d  aoctoty  to 
improved. 

It  to  ho  duty  d  govammed  to  proteet  ha  gowmed. 

V  government  Idto  to  pidaci.  It  toaoa  ita  togdmacy, 
and  order  to  toat 

Each  soldtor  should  not  only  know  vhat  to  expected, 
but  should  promote  human  nghls  standards. 


YOU  ARE  RESPONSIBLE  FOR  THEIR  SAFETYI 


7. 


.  MiniMr  l»  th*  wranghil  iMng  a*  «*■.  » 
*un*idK«  or  liOWtUMd. 


-  Toiwe»b«ph7tiei<orrn«*Th«i«^t«^ 

»  OW*!  •  eonto^  or  Wi«a;n^ 
cMUMMiy  irnwnaHonii  tew-  Bwidw. 

■>J  lliml|liri|->  [|<rifft<  *^11^  iKm.mmrt  lmn» 
■ra  ajMnMIeiNy  *u«Mt  «iy«i«7l 


MMMy  noworty.  nMoMl  •«a*tly.  ■«<  <"»*' 
bMM  an  no  McuM  tor  Hrtural 


.  -nia  uoo  ol  tore*  mu*  bo  pfoporttonal  to  (ha  trtBanf 

achnntiaofltonad: 


USE  OMUY  THE  FORCE  NECESSARY  TO 

accompush  the  mission. 


THOO  SHALL  NOT  COMMrT,  NOR  TOLERATE 
murder,  RAPE.  TORTURE, 

OR  THE  EXCESSIVE  USE  OP  FORCE. 


.  Paaqto  laban  into  OAtody  »M  b*  aoeoirtad  tor  to 

llmoa. 

.  A  (Orator  wSbakaplyitoilhatalaiHngIntonntoton; 

Haaaona  tor  baing  natd.  and  Bto  atohoriiy  (hantoio. 

Ooy  and  hour  ol  datoniMn  and  rtoaaaa. 

.  «irtrtotoriad.<*rartoaoeountobili«y*«lbaniton»ainod. 

.  Coraaet  nib  tornily,  by  vitM  or  eorraapondanca.  wa 
bauatintoad 


THOU  SHALL  MOT  COMMrr.  NOR  TOLERATE 
fllSAPPEARANCES. 


ACCOUNT  FOR  EVBW  PERSON 
WHO  COMES  INTO  TW 
CUSTODY  OF  THE  MEJTARYl 


Only  proparly  arto  rnatonal  into  dinedywnto^ 

too  totort  o»  oppoaing  loreaa  may  ba  totacnad. 


Vinagea.  lowoa.  and  homoa  vm 

largtos.  Bvan  tooush  ma  tarronata.  or  toaa  otoinimart 

and  auppliaa  may  bo  ioaida 


-  SoWlaBmoallalneantoaaoidaHleangiinoacaaaaiy 

<j„aucjoo  and  toinoooaatoy  aobanng. 

-  Do  not  cauaa  dasboedon  bayond  too  racnaromanr  01 

your  mtsfion. 


THOU  SHALL  NOT 

the  UNNECESSARY  DESTRUCTION  OF 
pnOPERTY. 


THE  TAKING  OF  PROPERTY  IS  A  CRIME! 
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10. 


•  In  a  country  with  th»  rule  of  law, 

a  parson's  Kta.  freedom  and  property  may  be 
taken  only  by  a  court  order. 

•  The  courts  must  be  *r8gularty  constituted*  and  due 
process  must  be  followed. 


THOU  SHALL  NOT  COMMIT,  NOR  TOLERATE 
EXTRAJUDICIAL  PUNISHMENT. 


THE  MILfTARY  PROTECTS  AND  DEFENDS. 
LEAVE  THE  PUNISHMENT  UP  TO  THE 
COURTS! 


GROSS  VIOLATIONS 

.  MURDER,  RAPE.  OR  TORTURE 

.  PROLONGED  DETENTIONS 
(Without  charges  or  trial) 

•  DISAPPEARANCES 

I  •  DENIAL  OF  LIFE,  LIBERTY,  OR 
SECURITY 


TAB  X 

SECURTTY  ASSISTANCE  MISSIONS 

The  Um  b  to  tnta  the  tmop^  the  twetinrjit  k  the  hooey  left  ttehind. 

Reierve  MEDRBTE  Comnumder,  Bolivia,  1992 

The  JA't  role  in  ptoviding  legal  advice  ooooemiag  the  deployment  of  US  penonnel  on  security  assistance  missions  has  become 
increadngty  important  As  the  number  of  US  service  members  providing  training  to  third  country  personnel  has  grown,  JAs  have 
been  called  upon  to  provide  guidance  to  CDRa  cooceming  those  legal  issues  most  often  associated  with  securi^  assistance  missioas. 
A  basic  understanding  of  the  structure  of  the  security  assistanee  system,  the  principal  securiqr  assistanrr  programs,  and  the  most 
common  legal  issues  evolving  from  securiqr  assistance  misaioos  is  essential, 

SecuriQr  sssiitsnct  (SA)  is  defined  ac 

Stattttoiy  programs  and  authorities  under  which  the  US  may  provide  and/or  regulate  forms  of  assistance  and  sales  to 

foreign  governments  (and  international  organizations)  for  the  purpose  of  enhancing  US/mutual  security. 

SA  is  not  a  give-aw^r  program,  developed  and  maintained  as  a  result  of  the  philanthropic  or  altruistic  nature  of  the  US.  It 
is  a  biilkm  dollar  business  designed  to  be  utilized  for  the  accomplishment  of  global  strategic  security  objectives.  In  a  peacetime 
environment,  SA  marr  well  be  the  most  effective  program  available  to  a  unified  CINC  for  the  accomplishment  of  regional  security 
and  geopolitical  obi'ctives.  Effectively  developed  and  implemented,  SA  can  quite  literally  be  used  to  shape  world  events. 

^**"‘*^  MDtery  Agencies, 

a.  The  US  Conntry  Team. 

The  President  has  assigned  to  the  Secretary  of  State  the  authority  and  responsibili^  for  the  overall  direction,  coordination, 
and  supervisian  of  ove  seas  activities,  to  include  SA.  The  Under  Secretary  of  State  for  Security  Assistance,  Science  and  Technology 
is  reqioiisibte  for  coordinating  the  plans  and  ptogrartu  dealing  with  the  SA  activities  carried  out  by  the  military.  In  this  capacity, 
be  chiurs  the  Arms  Timsfer  Mana^ament  Group  (ATMG),  which  provides  policy  planning  and  reviews  functions  for  SA  matters. 

Coordination  of  US  foreign  policy,  of  which  SA  is  considered  an  integral  part,  is  accomplished  in  a  given  country  by  the  US 
Country  Team.  The  Tmm  includes  rqiresentatives  of  all  in-country  US  government  departments.  The  Ambassador,  as  the  l4esident*s 
representative,  has  full  respcmsibility  tor  directing  and  coordinating  the  activities  and  operations  of  all  elements  of  the  US  diplomatic 
miisinn  The  Ambassador's  authority  does  not,  however,  include  the  direction  of  US  military  forces  operating  in  the  field  when  such 
forces  are  under  the  command  of  a  US  area  military  ccmimand  The  CINC  of  the  US  area  military  command  usually  participates 
as  a  member  of  each  Cemntry  Team,  even  though  he  is  not  a  member  of  the  diplomatic  mission  and  m^  not  be  physically  located 
in  the  country  (See  Fiatire  1). 

The  Country  Te-un’s  focus  is  directed  toward  both  the  identification  of  potential  sources  of  conflict  and  threats  to  US  interests 
in  a  particular  country  and  to  the  ameliotation  of  these  problems  through  programs  designed  to  assist  the  economy,  upgrade  medical 
care,  improve  tranqxn  ration  i^stems,  etc.  When  asseawng  the  needs  of  a  country,  HN  capabilities  and  potential  threats  are  also 
evaluate  On  the  base  of  this  evaluation,  political,  economic,  SA  and,  if  necessary,  military  actions  are  recommended. 

Involvement  of  i  IS  military  forces  in  SA  programs  in  a  foreign  country  will  seldom  be  restricted  to  a  single  service.  Service 
components  will  operate  in  concert  with  each  otiier  and  HN  armed  forces,  under  joint  or  unified  CDRs,  and  in  coordination  with 
US  civilian  agencies. 

b.  DOD  Oigaiiiiation  and  Responsarilities  (Fignre  2). 

(1)  DOD.  Within  DOD,  the  SECDEF  has  delegated  his  authority  on  SA  matters  to  the  Under  SECDEF  for  Policy,  who 
sits  on  the  ATMG  and  serves  as  the  principal  DOD  point  of  contact  and  policy  spokesman  for  SA  matters.  He  is  assisted  by  the 
Director,  Defense  Security  Assistance  Agency  (DSAA).  The  DSAA  is  spedfically  designed  to  place  increased  emphasis  on  the 
management,  control,  and  implementation  of  approved  and  funded  military  ^  programs.  Accordingly,  DSAA  is  the  DOD  office  most 
responsive  to  the  day-to-day  management  of  all  DOD  SA 

CO  Joint  Oiiefii  of  Staff  (ICS).  The  JCS  play  a  key  role  in  US  SA  efforts  by  developing  joint  strategic  planning  system 
documents,  such  as  the  Joint  Strategic  Capabilities  Plan  (JSCP)  and  the  Joint  Security  Assistance  Memorandum  (JSAM).  The  JSAM 
sets  forth  the  joint  worldwide  SA  progtaffl.  Additionally,  the  JCS  systematically  review  ongoing  SA  programs  for  specific  countries 
and  geographical  regie  ns  in  order  to  ensure  their  compatibility  with  US  global  security  interests  and  to  confirm  that  military  assistance 
resources  are  being  utilized  in  ways  that  promote  US  strategic  objectives.  All  military-related  SA  guidance,  plans,  and  programs 
promulgated  at  the  national  level  are  referred  to  JCS  for  review  and  concurrence.  Directives  and  communications  pertaining  to 
military  assistance  affairs  are  coordinated,  initially,  with  JCS  in  order  to  ensure  that  force  objectives,  strategic  objectives,  and  military 
plans  are  not  being  iirndvertently  circumvented  or  ignore  Finalty,  program  recommendations  coming  from  the  Security  Assistance 
Organization  (SAG)  in  a  particular  country  and  unified  commands  are  also  fully  coordinated  through  JCS  in  order  to  ensure  their 
consistency  with  US  global  security  plans  and  the  JSAM. 

(3)  MDitaiy  Depnitmeatt.  The  military  departments  participate  in  developing,  negotiating,  and  executing  agreements 
pertaining  to  SA  pn^rams.  Additionally,  they  provide  advice  on  such  matters  as  cost,  and,  in  order  to  ensure  timely  delivery  of 
materiel  and  services,  the  availability  and  lead  time  on  military  equipment  and  training  The  departments  also  furnish  the  resources 
and  administrative  support  necessary  to  move  assets  to  a  recipient  country. 

(4)  Unified  Commands  The  unified  commands  play  a  vital  role  in  military  SA  activities,  as  the  CINCs  are  responsible  for 
ensuring  that  ail  miliUry  assistance  plans  and  activities  are  coordinated,  integrated,  and  in  consonance  with  regional  US  defense  plans. 
In  the  implementation  of  SA  programs,  the  CINC  is  the  principal  player,  as  he  identifies  and  applies  the  resources  required  to  achieve 


US  ctrategic  go«lc  at  the  legkmal  leveL  Aoootdingljr,  the  CINCt  objective  muat  be  to  utilize  effectively  the  militaiy  lesowrcea  available 
to  him  to  coati9>ute  to  national  development  and  to  support  political  and  economic  initiatives  in  individual  countries  and  on  a 
regional  basis. 

(5)  OimpnnrjiS  rommamls.  Component  commaiKls  of  unified  commands,  in  coordination  with  and  as  directed  by  the  CINC 
concerned,  participate  in  the  planning  and  execution  of  military  SA  programs.  This  participation  includes  the  following  functions: 

(a)  Assisting  in  development  and  execution  of  long-range  plans,  to  include  foreign  military  sales; 

Providing  technical  advice  on  weapons  qwtems,  tactics,  doctrine,  and  information  relative  to  logistics  support; 
training  and  technical  assistance  by  Mobile  Training  Teams  (MTT)  and  Technical  Assistance  Teams  CTAT); 

(c)  Ensuring  component  contingncy  plans  and  intemaHonal  activities  undertaken  in  conjunction  with  allied  and  friendly 
forces  (such  as  combined  training  exercises  and  standardization  conferences)  are  correlated  with  SA  programs  and  overall  US  militaiy 
oi^jecti^ 

(d)  Advising  on  the  capabilities  and  limitathms  of  allied  and  biertdly  forces,  to  include  their  capability  of  operating 
effectivety  with  US  forces  in  support  of  US  contingency  plans; 

(e)  Advising  on  the  organizatioii,  fom  objectives,  and  modernization  programs  of  allied  and  friendly  forces; 

(f)  Keeping  informed  ot  the  item  content  of  a  particular  country’s  SA  program; 

(£)  Providi^  advice  and  assistance  directly  to  component  secs  in  the  Military  Assistance  Advisory  Groups  (MAAGs); 
and 

(h)  Making  field  tripe  to  assist  in  accomplishing  the  SA  mission. 

(Q  Secnity  Aastonoe  Orpnizalioa  (SAG).  Authorized  under  $  515  of  the  Fbreign  At  sistance  Act,  the  SAG  is  located 
within  an  individual  country,  generally  as  an  integral  part  of  the  US  Country  Team  (Rguie  1),  w'  i  diplomatic  status,  and  provides 
the  in-country  management  for  SA  programs  conducted  under  both  the  Foreign  AssistaiMe  Act  aul  the  Arms  Eiqmrt  Control  Act. 
The  officer  heading  the  SAG  is  the  key  point  of  contact  for  SA  matters.  He  and  his  staff  are  capable  of  providing  guidance  and 
assimance  to  JA  responsible  for  advising  CDRs  tasked  with  deploying  security  assistance  teams  to  the  country  in  issue 

Bmie  SA  l.rgMatinw  and  Prognssa. 

As  a  fondamentally  important  aspect  of  US  foreign  and  security  polity,  SA  generates  intense  Congressional  interest  in  and 
control  over  the  SA  process.  Accordingty,  the  various  requirements  and  restrictions  applicable  to  US  SA  and  arms  transfer  pmgnim« 
are  sulqect  to  specific  Congressional  authorization,  ajqiropriation  and  oversight.  This,  in  turn,  results  in  periodic  changes  in  SA 
programs.  It  is  often  difficult,  therefore,  for  the  JA  to  become  completely  fomiliar  with  the  many  of  the  overall  SA  process. 

This  fset  dictates  that  advice  provided  in  the  SA  arena  be  carefiiity  coordinated  throu^  legal  channels.  Thin  will  ensure  compliance 
with  currently  applicable  legistative  and  regulatory  requirements  and  interpretations  of  law.  Moreover,  such  coordination  will 

substantially  reduce  both  legal  and  programmatic  difficulties  and  the  possibility  of  adverse  Congressiimal  reaction  to  what  it  perceives 
as  an  abuse  of  current  SA  and  arma  transfer  programs. 

L  The  Fonagn  Aaristanoe  Act  (PAA)  C22  USC  21S1). 

The  PAA  is  the  most  comprehensive  of  the  statutes  dealing  with  security  assistance.  The  broad  purpose  of  >hig  legislation 
is  essatially  two-fold:  (1)  to  provide  economic,  agricultural,  medical,  disaster  relief  and  other  forms  of  assistance  to  developing 
countries  (Part  I,  FAA),  and  (2)  to  autho^  measures  that  may  be  undertaken  in  matters  of  comn  on  defense  against  internal  and 
external  aggression,  to  include  the  furnishing  of  military  assistance,  upon  request  (and  generally  suf  ect  to  Congressional  approval), 
to  friendly  countries  and  international  organizations  (Part  n,  PAA). 

Of  special  note  is  the  fact  that  PAA  programs  and,  most  importantly,  the  funds  annually  appio,>riated  for  their  implementation, 
are  by  law  administered  by  the  Department  of  State.  Thus,  while  Part  II  of  the  PAA  deals  with  SA  and  is  essentially  defense 
oriented,  SA  programs  and  funds  nevertheless  fall  under  State  Department  supervision  and  control.  JAs  must  be  aware  of  this  fact, 
reflective  of  a  C^gressional  view  that  SA  is  to  be  platmed  and  implemented  as  an  integral  pa.t  of  US  foreign  policy.  State 
Department  administration  of  the  PAA  thus  mandates  close  coordination  and  cooperation  between  DOD  and  civilian  US  agencies 
at  ail  levels  of  the  SA  process. 

The  principal  PAA  SA  programs  are:  (1)  the  Foreign  Military  Financing  Program  (FMFP),  (2)  International  Military  Education 
and  Training  (IMDBT),  (3)  Antiterrorism  Assistance,  (4)  the  Economic  Support  Fund  (ESP),  and  (5)  Peacekeeping  Operations  (PKO). 
Note  that  all  of  these  PAA  SA  programs  are  grant  programs. 

a.  Boie^  hffiliraiy  nnandng  Program  (FMFP) 

The  Foreign  ^litaiy  Financing  Program  (FMFP)  was  previousty  known  as  Foreign  Military  Sales  Financing  (FMSF),  Foreign 
Military  Sales  Credits  (FMSCR),  and  the  Military  Assistance  Program  (MAP).  The  purpose  of  FMFP  is  to  enable  US  allies  and 
friends  to  enhance  their  self-defense  capabilities  through  the  acquisition  of  US  military  articles,  services,  and  training  Due  to  the 
high  cost  of  modem  weapon  systems,  FMFP  is  primarily  a  grant  program.  While  MAP  and  FMSF  is  still  in  effect,  FMFP  is  the 
primary  component  of  military  assistance  to  other  nations  under  the  security  assistance  policy. 

b.  IntBiiiatiotial  kfilitaiy  Educatioa  and  Tnmiiig  (IMBI)  (22  USC  2347). 

IMET,  541,  FAA,  authorizes  the  President  specific  dollar  amounts  each  fiscal  year  to  furnish  military  education  and  training 
to  military  and  related  cmlian  personnel  of  foreign  countries.  This  education  and  training  may  be  provided  in  both  the  US  and 
abroad  and  must  be  designed,  in  part,  to  foster  mutually  beneficial  relations  between  the  US  and  participating  countries  and  to 
improve  the  ability  of  participating  countries  to  utilize  their  resources,  to  include  defense  articles  and  services  provided  under  MAP. 

c  Antiterrorism  Aaristance  (22  USC  2349aa). 

Under  this  SA  program,  571,  FAA,  the  President  is  authorized  specific  dollar  amounts  each  fiscal  year  to  furnish  assistance 
to  foreign  countrira  in  order  that  they  may  enhance  the  ability  of  their  law  enforcement  personnel  to  deter  terrorist  activities.  The 
program  is  administered  by  the  Assistant  Secretary  of  State  for  Human  Rights  and  Humanitarian  Affairs,  who  determines  the 
countries  to  be  provided  assistance  and  the  type  of  assistance  to  be  furnished  Training  service  undertaken  under  this  program 
cannot  be  conducted  outside  the  US,  and  US  advisory  personnel  must,  to  the  maximum  extent  possible,  cany  out  their  responsibilities 
within  the  US 
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d.  Bcoaoarie  Soppoit  Hnd  (BSP)  (22  use  234C). 

Under  BSP  S31,  PAA,  the  Piesi^t  is  authoii^  specific  dollar  amounts  each  flscal  year  to  provide,  when  particular  US 
national  interests  so  (Uctate,  economic  support  in  certain  amouna  or  to  certain  countries,  the  provision  of  whi^  cannot  be  justified 
soleljr  under  Chqiter  I,  Part  I,  PAA.  The  Secretary  of  State  administers  this  program  and  determines  whether  an  economic  sujqxjrt 
program  will  be  developed  for  a  particular  country.  Funds  may  be  used  o^  for  economic  programs  and  mi^  not  be  used  for 
military  or  paramilitary  purposes.  Congrea  may.  ^riodicaify,  designate  specific  sums  for  specific  countries. 

e.  Pentichrepint  Openttas  ^BO)  (22  USC  234B). 

Chapter  6,  Part  II  of  the  PAA  authorizes  the  provision  of  assistance  to  friendly  countries  and  international  organizatiofis  for 
peacekeeping  operations  (knomt  as  *PKO*).  This  sutbority  may  be  used  to  provide  financial  resouices,  equipment  and  supplies,  or 
services  tot  peacekeeping  purposes.  Using  this  authoriqr,  the  US  has  provided  equipment,  fuel  and  other  siqi(riies,  and  airlift  services 
tor  a  number  of  UN  and  other  peacekeeping  efforts  (to  include  the  Multinatio^  Force  aitd  Observers  (MPO).  This  authoriqr  is 
in  additioa  to  the  aufiiority  under  the  UN  Participation  Act  (UNPA)  to  provide  assistanre  for  UN  peacekeeping  operations. 


PAA,  Fart  m,  Oeoeial  Admlnlaitative  Ptoviaiaan 

Having  ezamined  the  prirrcipal  SA  programs  administeted  under  Part  n  of  the  PAA,  note  is  made  of  the  fact  that  Part  m 
of  this  act  contains  a  series  of  general  provisioiu  which  impact  on  the  administtation  of  the  SA  programs  as  a  whole.  Some  of 
these  provisions,  such  as  PAA  (2  USC  £i20,  jddO^'AA)  are  substantive,  as  well  as  administrative,  in  nature.  9  660  will  be  discussed 
below. 


3l  The  Anss  Coatiol  Act  (AECA)  (22  USC  2751). 

The  US  foreign  military  sales  (FMS)  program,  carried  out  under  the  provisioiis  of  the  AECA,  complenKnts  the  PAA  SA 
programs.  Moreover,  like  the  PAA  SA  programs,  PMS  is  controlled  by  the  Department  of  State.  The  AECA  provides  for  the 
transfer  of  arms  and  other  military  equipment,  as  well  as  various  defense  services,  through  government  to  government  agreements. 
Under  this  program,  DOD  purchases  military  equipment  or  services  fiom  US  firms  or  takes  equijMnent  frcMi  US  stocks  Sunder 
limited  oonditioos)  and  sells  the  equipment  or  services  to  a  foreign  government  or  international  organization.  The  services  of  DOD 
personnel,  such  as  training  or  mamigement  advice,  may  also  be  sold  to  such  a  govenunent  or  organizatiem.  Additionally,  au*hori^ 
is  provided  for  the  leasing  of  defense  articles  in  DOD  stodcs  to  eligible  recipients.  Note  that,  unUke  SA  provided  under  the  PAA, 
the  arms  transfer  program  is  not,a  grant  program.  It  is  to  be  implemented  at  no  cost  to  the  US. 

The  AECA  further  provides  the  President  with  the  authoriQr  to  finance  sales  of  defense  articles  and  services  or  to  guarantee 
financing  to  frieiidly  foreign  countries  or  international  organizations.  A  major  purpose  of  credit  extended  under  the  AECA  is  to  assist 
ecoiKMnicalty  less  developed  countries  to  transition  from  grant  aid  to  sales. 

As  in  the  case  of  the  various  SA  programs  administered  under  Part  0,  PAA,  the  AECA  is  subject  to  revision  on  an  nnual 
basis  and  contains  relatively  complex  and  sensitive  legislative  requirements,  ^hibitions  and  limitations. 

4.  Country  and  Issue-Specific  Legjntatian. 

JAs  must  be  aware  of  the  existence  of  country  and  issue-specific  legisiatioa  that  m^  mandate  or  proscribe  US  SA  ac  ivities 
in  specified  countries.  Generally,  Congress  will  utilize  these  legir^tive  devices  to  restrict  the  eligibiliqr  of  certain  countries  t  >  fully 
partic^te  in  US  SA  and  arms  transfer  programs.  Such  provisos  generally  occur  in  the  form  of  amendments  to  the  PAA  a  d  the 
AECA,  although  they  nuy  also  appear  in  other  pieces  of  legislation,  such  as  the  International  Security  and  Development  Coop«.  ration 
Act  and  the  annual  DOD  Appropriations  Act 

Unified  command  Legal  Advisers  and  country  SAOs  will  be  able  to  advise  JAs  of  any  country  and  issue-specific  legislation 
relevant  to  a  proposed  SA  mission.  Nevertheless,  JAs  should  possess  a  working  knowledge  of  such  legislation  affecting  those 
countries  within  their  command’s  area  of  operations. 

Examples  of  issue-specific  legislation  which  may  well  impact  on  the  ability  of  the  US  to  conduct  SA  programs  in  particular 
countries  follow. 

a.  9  5QZB,  PAA  (Kennedy  Amendment). 

Sec.  S02B  of  the  PAA  provid^  in  part,  with  respect  to  SA  provided  to  countries  that  violate  human  rights: 

(a)(1)  The  US  shall,  in  accordance  with  its  international  obligations  as  set  forth  in  the  Charter  of  the  UN  and  in 
keying  with  the  constitutional  heritage  and  traditions  of  the  US,  promote  and  encourage  increased  respect  for  human 
rights  and  fundamental  freedoms  throughout  the  world  without  distinction  as  to  race,  sex,  language,  or  religion. 
Accordingly,  a  principal  goal  of  the  foreign  poli^  of  the  US  shall  be  to  promote  the  increased  observance  of 
intematioiially  recognized  human  rights  by  all  countries. 

(2)  Except  under  circumstances  specified  in  this  section,  no  SA  may  be  provided  to  any  country  the  government  of 
which  engages  in  a  consistent  pattern  of  gross  violations  of  internationally  recognized  hunun  rights.  Security  assistance 
may  not  be  provided  to  the  police,  domestic  intelligence,  or  similar  law  enforcement  forces  of  a  country,  and  licenses  may 
not  be  issued  under  the  Eiqmrt  Administration  Act  of  1979  for  the  export  of  crime  control  and  detection  instruments 
and  equipment  to  a  country,  the  government  of  which  engages  in  a  consistent  pattern  of  gross  violations  of  internationally 
recognized  human  rights  unless  the  President  certifies  in  writing  to  the  Speaker  of  the  House  of  Representatives  and  the 
chairman  of  the  Committee  on  Foreign  Relations  of  the  Senate  that  extraordinary  circumstances  exist  warranting  provision 
of  such  assistance  and  issuance  of  such  licenses.  Assistance  may  not  be  provided  under  chapter  5  of  this  part  to  ~ 
country  the  government  of  which  engages  in  a  consistent  pattern  of  gross  violations  of  internationally  recognized  human 
rights  unless  the  President  certifies  in  writing  to  the  Speaker  of  the  House  of  Representatives  and  the  chairman  of  the 
Committee  on  Foreign  Relations  of  the  Senate  that  extraordinary  circumstances  exist  warranting  provision  of  sue  t 
assistance. 
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(3)  In  ftuthennce  ot  puu  (1)  and  (2),  the  President  is  directed  to  formulate  and  conduct  international  security  aasistanre 
programs  of  die  US  in  a  manner  which  promote  and  advance  human  rights  and  avoid  identification  of  the  US,  through 
such  programs,  widi  governments  whidi  dei^  to  their  people  internationally  recognized  human  tights  and  fundamental  freedoms, 
in  vioiatiaa  of  interniuional  law  or  in  contravention  of  the  policy  of  the  US  as  eqnessed  in  this  section  or  otherwise. 


Sec.  SQ2B  further  provides  for  annual  reports  to  Congress  on  the  human  rights  practices  of  all  countries  receiving  SA,  for  special 
human  rights  reports  <»  particular  recipients  upon  the  request  of  either  House  or  its  foreign  affairs  committee,  and  for  the 
terminatioQ  of  assistance  to  any  such  redpient  if  directed  1^  jdnt  resolution  of  Congress.  Since  the  adoption  of  this  provision  in 
1976,  the  reports  required  by  Sec.  SQ2B  have  been  regularly  provided  by  the  executive  brandt  No  recipients  of  SA  have  been 
determined  to  be  enpging  in  a  consistent  pattern  of  grom  vfolatkxis  of  internationally  recognized  human  rights,  however,  nor  has 
the  Congress  acted  under  this  Sec.  to  terminate  assistance  to  aiqr  recipient 

h.  f  fi20(eXlX  PAA  (Pint  nirtnninnper  Ameadnmat). 

Sec.  620(eXl)  of  the  FAA,  the  First  Hickenlooper  Amendment,  provides  for  the  suspension  of  aoistance  to  any  country  that 

(A)  has  nationalized  or  ejqnopriated  or  seized  ownership  or  contit^  of  proper^  owned  by  aiqr  US  dtizen  or  by 
any  cospmtfon  partnership,  or  assodation  not  less  than  50  %  beneficially  aimed  by  US  dtizens,  or 

(B)  has  taken  steps  to  repudiate  or  nullify  existing  contracts  or  agreements  with  any  US  dtizen  or  ai^  corporation, 
partneishi|<,  or  association  not  less  than  50  %  beneficially  owned  by  US  dtizens,  or 

(C)  has  imposed  or  enforced  discriminatory  taxes  or  other  exactions,  or  restrictive  maintenance  or  operational 
conditiou,  w  has  taken  other  actions,  which  have  the  effect  of  nationalizing,  expropriating,  or  otherwise  seizing  ownership 
or  ccmtrol  of  pmpetty  so  owned, .  .  . 

and  has  failed  Vithin  a  reasonable  time*: 

...  to  take  appropriate  steps,  which  may  indude  arbitration,  to  discharge  its  obligations  under  international  law  toward 
sudi  dtizen  or  entity,  induding  speedy  compensation  for  such  property  in  convertible  foreign  exchange,  equivalent  to  the 
full  value  thereof,  as  required  by  international  law,  or  foils  to  take  steps  designed  to  provide  relief  such  taxes, 
exactions,  or  conditions,  as  the  case  may  be;  and  such  suspenskm  shall  continue  until  the  President  is  satisfied  that 
appropriate  steps  are  being  taken,  and  the  provisions  of  this  subsection  shall  not  be  waived  with  respect  to  any  country 
unless  the  Preddent  determines  and  certifies  that  such  a  waiver  is  important  to  the  national  interests  of  the  US.  Such 
certification  shall  be  reported  immediately  to  Congress. 

Sec.  620(e)  has  been  invoked  on  a  few  occasions,  and  the  threat  of  its  invocation  has  been  used  on  other  occasions  as  a  means  of 
encouraging  reasorable  settlements  by  foreign  governments 

c  H  60  amt  679,  FAA  (jSymingtoa-genn  Aaaeadaneats). 

Secs  669  a  id  670  of  the  FAA  (the  Symington-Glenn  Amendments)  place  substantial  limitations  on  the  ability  of  the  US  to 
provide  SA  to  cot  itries  involved  in  various  nudear  transactions.  Pakistan  has  received  a  special  statutory  exception  Grom  certain  of 
these  provisions.  Fhe  Congress  has  not  invoked  these  providons  with  reflect  to  any  other  country. 

d.  Other  Iasiie.6fpedfie  Piovishw 

Other  ptovidoiis  of  a  general  character  in  the  FAA  and  A^IA  relate  to  assistance  to  Communist  countries,  §  620(f),  FAA, 
22  use  S  2370(f)  assistance  to  countries  in  default  on  loans  from  the  US  Government,  §  620(q),  FAA,  22  USC  §  237D(^  -  the 
Brook  Amendment),  and  asdstanoe  to  countries  granting  sanctuary  to  international  terrorists  §  biOA,  FAA,  22  USC  §  2371). 

aypjCllI  ITfUflrtgBU  ABulQOCma 

Certain  providons  of  the  FAA  and  AECA  authorize  the  Preddent  to  waive  providons  of  law  or  take  other  extraordinary 
measures  in  emergendes  or  other  compelling  circumstances.  In  particular.  Sec  614  of  the  FAA  provides,  in  part: 

Sec  614.  Spedal  Authorities.  -Kn)(I)  President  may  authorize  the  furnishing  of  assistance  under  this  Act 
without  regard  to  any  providon  of  this  Act,  the  Arms  Export  Control  Act,  any  law  relating  to  receipts  and  credits 
accruing  to  the  US,  and  any  Act  authorizing  or  appropriating  funds  for  use  under  this  Act,  in  furtherance  of  any  of 
the  purposes  of  this  Act,  when  the  President  determines,  and  so  notifies  in  writing  the  Speaker  of  the  House  of 
Representatives  and  the  chairman  of  the  Committee  on  Foreign  Relations  of  the  Senate,  that  to  do  so  is  important  to 
the  security  interests  of  the  US. 

(2)  The  President  may  make  sales,  extend  credit,  and  issue  guarantees  under  the  Arms  Export  Control  Act, 
without  regard  to  any  providon  of  this  Act,  the  Arms  Export  Control  Act,  any  law  relating  to  receipts  and  credits  accruing 
to  the  US,  and  aiqr  Act  authorizing  or  appropriating  funds  for  use  under  the  Arms  Ex^rt  Control  Act,  in  furtherance 
of  any  of  the  purposes  of  such  Act,  when  the  Preddent  determines,  and  so  notifies  in  writing  the  Speaker  of  the  House 
of  Representatives  and  the  chairnuin  of  the  Committee  on  Foreign  Relations  of  the  Senate,  that  to  do  so  is  vital  to  the 
natioiMl  security  interests  of  the  US. 

This  authoriqr  does  not  permit  waiver  of  all  such  statutory  restrictions.  For  example,  it  may  not  be  used  to  waive  the  limitations 
in  Sec.  610  on  transfers  of  funds  between  accounts.  Nonetheless,  it  is  a  very  useful  provision  to  deal  with  special  compelling 
drcumstances.  It  has  been  used  to  permit  the  use  of  ’earmarked*  funds  for  other  recipients  and  to  permit  assistance  to  particular 
countries  that  wo^dd  otherwise  be  prohibited  The  executive  branch  must  be  prudent  in  its  use  of  this  authority,  however,  as  its  abuse 
on  matters  of  fundamental  concern  to  Congress  would  soon  lead  to  the  restriction  or  repeal  of  this  authority. 

In  additioi  Sec.  506  of  the  FAA  provides,  in  part: 

Sec.  506.  Special  Authority.  -  (a)  If  the  President  determines  and  reports  to  the  Congress  in  accordance  with 
sec.  652  of  this  Act  that  - 
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(1)  an  unftacaeen  emeigenqr  exists  aliich  requires  immediate  military  assistance  to  a  foreign  country  or  international 
organizatiao:  and 

Cl)  the  emergenqr  requirement  carmot  be  met  under  the  authority  of  the  Arms  Biqmrt  Control  Act  or  aiqr  other  law 
except  this  section; 


he  may  direct,  for  the  purposes  of  this  part,  the  draw  down  of  defense  aitides  from  the  stocks  the  DOD,  defense 
services  of  the  DOD,  and  military  educatioo  and  trainin|^  of  an  aggregate  value  of  not  to  exceed  $75,000,000  in  ai^ 
fiscal  year. 

This  authoriqr  provides  an  immediate  source  of  miUtary  equipment  and  services,  in  the  absence  of  available  SA  funds,  and  has  been 
drawn  iqion  in  various  emergency  situatioos,  such  as  eonokts  in  Chad  and  B  Salvador. 

A  vatieqr  of  other  provisioas  provide  special  emergenqr  authoriqr  in  the  SA  area.  Sec.  552(e)  of  the  PAA  provides  limited 
emergenqr  transfer  authoriqr  for  peacekeef^  opetatiaos;  Sec  36(b)  and  similar  provistons  of  the  AECA  permit  the  President  to 
waive  the  stttutory  waiting  period  for  major  arms  transactioos  in  emergenqr  situatfons;  and,  as  noted  above,  the  President  has 
specific  waiver  authcmqr  in  the  case  of  many  of  the  prohibitions  on  assistance  in  the  Acts. 

JAs  must  be  aware,  and  so  advise  operators  and  planners,  that  the  above  noted  special  Presidential  authorities  are  very  rarely 
',;sed.  Tlmse  authorities  nuqr  not  be  delei  rted.  Bach  use  will  occur  only  after  extensive  review  at  both  the  State  Department  and 
DOD. 


Commnn  Secaxi^  Aasistaaoe  Dqitagmeat  lasuea. 

The  JA  functioning  at  the  Ccups  or  Division  level  will  general^  confront  a  limited  number  of  SA  legal  issues.  A  discussion 
of  those  issues  most  oftra  encountered  foUowa. 

1.  SA  hfimfona  •  The  Pwiviaion  of  a  *Defeaae  Sezvioc* 

When  a  command  is  tasked  with  providing  perscmnel  to  perform  a  SA  mission,  thte  missioa  occurs  in  the  form  of  the  provision 
of  a  ’defense  service*  to  a  third  country  or  its  personneL  'Defense  services’are  purchased  through  a  Foreign  Military  Sales  (FMS) 
case  under  the  AECA  or  paid  for  through,  generally,  tte  tue  of  MAP  (grant)  fends  under  the  PAA.  US  personnel  engage  in  the 
provision  of  ’defense  services’  in  the  form  of  Mobile  Training  Teams  (MTTs),  Technical  Assistance  Teams  (TATs),  or  Technical 
Assistance  Field  Teams  (TAFTS). 

The  definition  of  ’defenro  service’  is  comprehensive.  $  47(4),  AECA,  22  USC  2794  states  that  a  ’defense  service’  includes 
’.  .  .  any  serving  test,  inq>ectioa,  repair,  triining,  publicatfon,  teduical,  or  other  assistance,  or  defense  information  used  for  the 
purpose  of  malring  military  sales.’  (§  644,  PAA  provides  an  almost  identical  definition.)  Bqualfy  comprehensive,  the  definition  of 
’training,’  specifically  referenced  as  a  ’defense  service,’  states,  in  }  47(5),  ABCA; 

Training  includes  formal  or  informal  istruction  of  foreign  students  in  the  US  or  overseas  by  officers  or  employees  of 
the  US,  contract  technicians,  or  contrreton  (including  instruction  at  civilian  institutiems),  or  correspondence  courses, 
technical,  educational,  or  infonnation  publications  and  media  of  all  kinds,  training  aids,  orientation,  training  exercise,  and 
military  advice  to  foreign  military  uni's  and  forces. 

JAs  must  be  aware  of  the  comprehetsive  nature  of  these  definitions.  The  operative  presumption  must  be  that  any  service 
provided  by  US  personnel  for  a  third  counuy  falls  within  the  gambit  of  SA. 

2.  Status  of  SA  Peiaomiel. 

An  issue  of  initial  concern  to  military  personnel  deploying  overseas  for  a  SA  mission  is  the  status  they  will  enjoy  in  the 
country  concerned.  The  JA  should  be  aware  that  this  status  will  generally  be  that  of  Administrative  and  Techfecal  Privileges  and 
Immunities  (AdmiiL  and  Tech.  P  and  I).  This  is  a  limited  form  of  diplomatic  immunity  ~  excepting  SA  personnel  feom  HN  criminal 
jurisdietkm  and,  for  official  duty  actions,  civil  jurisdiction. 

The  status  and  privileges  to  be  enjqyed  by  SA  personnel  will  generally  be  set  forth,  in  detail,  in  the  document  through  which 
the  particular  ’defense  service'  to  ^  provided  ty  such  personnel  is  sold.  This  is  DD  Fbrm  1513,  A  Letter  of  Offer  and  Acceptance 
(LOA),  oftra  referred  to  as  a  mini-SOPA.  Copies  of  ^1  LOAs  involving  Army  personnel  performing  SA  missions  should  be  on  file 
at  and  available  from  the  Security  Assistance  Reid  Training  Activity  (SAFTA),  located  at  Ft  Monroe,  Virginia. 

3.  Defense  Services  of  a  "Combatant  Nature’  —  An  Absointe  Prohibitian. 

An  issue  of  critical  importance  to  both  SA  personnel  and  the  JA  providing  advice  to  the  SA  team  is  the  absolute  prohibition 
against  SA  personnel  performing  defense  services  of  a  'combatant  nature.*  §21(c)(l),  AECA,  22  USC  2761(c)  states; 

Personnel  performing  defense  services  sold  under  this  Act  may  not  perform  any  duties  of  a  combatant  nature,  including 
any  duties  related  to  training  and  advising  that  may  engage  US  personnel  in  combat  activities  outside  the  US  in 
connection  with  the  performance  of  these  defense  services. 

This  prohibition  also  applies  to  'defense  services’  provided  by  SA  personnel  under  MAP,  the  FAA  grant  program  referenced 
above. 

This  Congressionally  imposed  prohibition  is  sensitive  and  closely  monitored.  It  is  generally  reflected  in  the  ROE  applicable 
to  US  military  personnel  in  a  particular  country,  ROE  developed  by  the  responsible  unified  command  in  conjunction  with  the  US 
embassy  in  the  country  concerned.  The  J  V  should  be  prepared  to  brief  SA  team  members  on  this  limitation  on  SA  activities  and 
the  importance  of  familiarizing  themselves  with  applicable  ROB  immediately  upon  their  arrival  in-country. 
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A,  f  £60^  FAA  •  PmMhMoa  of  Police  Tniaiii^ 

An  istiie  which  sometimes  tends  to  generate  confusion  in  the  SA  arena  is  the  §  660,  FAA,  22  USC  2420  prohibition  against 
HN  police  trainingi  $660  provides  that  FAA  funds  cannot  be  used  to  provide  training,  advice,  or  financial  support  to  police,  prisons, 
ot  other  law  enftucement  forces  of  a  foreign  government  or  for  ai^  program  of  internal  intelligence  or  surveillance  on  behalf  of  a 
foreign  government. 

This  provisioo  does  not  aoolv  to  longtime  democracies  which  have  no  standing  armed  forces  and  do  not  violate  human  rights 
(Costa  Rica  and  certain  Caribbean  countries).  Additionallsr,  El  Salvador  and  Honduras  are  specifically  exempted  fiom  $  660. 

This  provisiott  is  not  to  be  confused  with  Chapter  8,  Part  II,  FAA  —  Antiterrorism  Assistance.  This  grant  program  is  designed 
to  provide  training  to  third  country  law  enforcement  personnel  solely  to  enhance  their  ability  to  deter  terrorist  activities.  Moreover, 
the  trainiag  provided  wng^be  conducted  outside  the  US,  and  US  advisory  personnel  must,  to  the  maximum  extent  possible,  ca^ 
out  their  responsibilities  within  the  US  Lastly,  this  type  of  training  is  rarely  provided  by  US  military,  as  oppo^  to  civilian 
personnel 
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PEACE  OPERATIONS 
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In  reviewing  this  Tab  on  peacekeeping,  keep  firmly  in  mind  the  difference  between  peacekeeping  and 
other  "peace  operations*  (terms  such  as  peacemaking,  peace  enforcement,  and  "peace  implementation"  are 
often  used  with  inconsistent  imprecision.).  Peace  opmations  doctrine  is  evolving,  particularly  after  the 
withdrawal  of  US  Forces  firom  Somalia.  FM  100-23,  PEACE  OPERATIONS  (19^)  is  the  Army’s 
keystone  doctrmal  reference  on  the  subject  Joint  Piib  3-073,  JOINT  TACTICS.  TECHNIQUES.  AND 
PROCEDURES  FOR  PEACEKFJEPING  OPERATIONS  (1994)  is  a  valuable  guide.  Peacekeeping 
evolved  as  a  compromise  out  of  the  Security  Council’s  inability  to  use  its  Chapter  Vn  enforcement 
powers.  Since  the  end  of  the  Cold  War  this  has  changed,  and  the  Security  Council  has  been  able  to  use 
its  enforcement  powers  on  numerous  occasions.  Some  of  these  actions  have  been  described  generically  as 
"peacekeeping,"  ^en  they  should  more  accurately  be  called  "peace  enforcement"  Operation  RESTORE 
HOPE  in  Somalia  and  those  parts  of  the  UN  Protecdon  Force  operating  in  Bosnia-Herz^ovina  are  not 
true  peacekeeping  operations  (the  UN  forces  operating  in  Croatia  are  peacekeepers),  but  rather  forms  of 
Chapter  Vn  enforcement  actions.  True  peacekeeping  operations  are  completely  neutral,  have  the  full 
consent  of  all  the  parties  to  the  conflict,  and  have  very  restrictive  ROE  based  on  self-defense.  Often 
enforcement  units  are  be  given  overly  restrictive  ROE  to  promote  the  appearance  of  a  peacekeeping 
force.  This  may  place  the  force  in  a  hostile  environment  wholly  unprepared  to  both  complete  its  mission 
and  defend  itseff  (examples  are  the  Marines  in  Beirut  and  the  UNPROFOR  [UN  Protection  Force]  in 
Bosnia-Herzegovina). 


INTRODUCTION 


Support  for  PteMxkeenlng  Activities 

The  changing  international  security  environment  and  renewed  prominence  of  the  UN  have  increased 
the  scope  of  the  UN’s  peacekeeping  efforts  and  widened  the  potential  for  greater  US  participation  and 
support  for  peacekeeping  operations.  Between  1948  and  1978  the  UN  was  involved  in  only  13 
peacekeeping  operations  with  no  new  operations  from  1978  to  1988.  Since  1988,  12  new  peacekeeping 
operations  have  been  initiated,  including  a  military  and  civilian  force  of  over  20,000  to  Cambodia,  at  a 
cost  of  $13  billion  per  year.  US  law  provides  for  US  armed  forces  participation  in  UN  peacekeeping 
forces,  with  the  cost  of  such  participation  normally  borne  by  the  UN  (paid  for  with  mandatory 
contributions  from  member  states,  &e  US  share  is  30%).  Before  1991  only  a  handful  of  US  military 
observers  served  in  three  UN  peacekeeping  operations.  Since  the  end  of  the  Cold  War  US  military 
personnel  are  serving  in  UN  peacekeeping  operations  in  Kuwait/Iraq,  the  Western  Sahara,  Cambodia,  the 
former  Yugoslavia,  and  US  personnel  will  likely  become  part  of  a  follow-on  UN  force  in  Somalia.  The 
Defense  Department  has  provided  logistic  support  and  planning  expertise  to  most  UN  peacekeeping 
operations,  as  well  as  providing  assistance  to  other  peacekeeping  operations  where  the  UN  is  not  involved 
(le.  Sinai,  Beirut,  Africa,  and  the  Caribbean).  These  activities,  undertaken  in  close  cooperation  with  the 
Department  of  State,  support  US  foreign  policy  objectives  for  the  peaceful  resolution  of  conflict,  reinforce 
the  collective  security  efforts  of  the  US,  our  aUes,  and  other  UN  member  states,  and  enhance  regional 
stability. 

Definition  of  Peacekeeping 

There  is  no  universally  accepted  definition  of  the  term  "peacekeeping.”  The  absence  of  one  specific 
definition  has  resulted  in  the  term  being  used  to  describe  almost  any  type  of  behavior  intended  to  obtain 
what  a  particular  nation  regards  as  peace.  Because  the  US  participates  with  other  nations  in 
peacekeepii^  operations,  it  is  important  for  US  personnel  to  be  aware  of  the  different  definitions  of 
peacekeeping.  The  US  definition  of  Peacekeeping  is: 

Efforts  taken  with  the  consent  of  the  civil  or  military  authorities  of  the  belligerent 
parties  in  a  conflict  to  maintain  a  negotiated  truce  in  support  of  diplomatic  efforts  to 
achieve  and  maintain  peace. 
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In  his  report,  An  Agenda  for  Peace.  17  June  1992,  the  Security  General  of  the  United  Nations 
defined  peac^eeping  as: 

The  deployment  of  a  United  Nations  Presence  in  the  field,  hitherto  with  the  consent  of  all 
the  parties  concerned,  normally  involving  United  Nations  military  and/or  police  personnel 
and  firequently  civilians  as  welL  Peace-keeping  is  a  technique  that  e]q}ands  the  possibilities 
for  both  the  prevention  of  conflict  and  the  wa^g  of  peace. 

Pfeacemafcing  and  Pteace  Enforcement:  The  term  Peacekeening  is  often  incorrectly  used  to  describe 
Pft«M»ni«1ring  or  Peace  enforceiuent  (action  which  does  not  require  consent  firom  the  parties  to  the 
conflict).  The  terms  "peacemaking”,  "peacekeeping”,  and  "peace  enforcement"  along  the  terms 
"preventive  diplomacy”  and  "peace-buildingf  are  integrally  related  in  the  peace  process.  In  An  Agenda  for 
Peace,  these  terms  are  defined  as  follows:  Preventive  (fiplomacv  is  action  to  prevent  disputes  fi’om  arising 
between  parties,  to  prevent  existing  disputes  firom  escalating  into  conflicts  and  to  limif  the  spread  of  the 
latter  ^en  they  do  occur;  Pe?  eemalritig  is  action  to  bring  Wtile  parties  to  agreement,  essentially  through 
such  peaceful  means  as  those  .  oreseen  in  Chapter  VI  of  the  Charter  of  the  United  Nations.  Peace 
enforcement  is  armed  response  employing  those  measures  provided  for  in  Chapter  Vn  of  the  Charter  of 
the  United  Nations  to  maintain  or  restore  international  peace  and  security  in  the  face  if  a  threat  to  the 
peace,  breach  of  the  peace,  or  act  of  aggression  (for  instance  Korea,  Desert  Storm,  and  Operation 
Restore  Hope);  finally,  the  related  concept  of  post-conflict  neace-huilding  is  an  action  to  i^ntify  and 
support  structures  which  will  tend  to  strengthen  and  solidify  peace  in  order  to  avoid  a  relapse  into 
omffict  Peacekeeping  is  a  technique  that  expands  the  postibilities  for  both  the  prevention  of  conflict  and 
the  making  of  peace.  Preventive  diplomacy  seeks  to  resolve  disputes  before  violence  breaks  out; 
peacemak^  and  peacekeeping  are  required  to  halt  conflicts  and  preserve  iieace  once  it  is  attained.  If 
successful,  tibey  strengthen  the  opportunity  for  post-conflict  peace-building,  which  can  prevent  the 
recurrence  of  violence  among  nations  and  peoples. 

Future  of  Peacekeeping  p^  ce  Enforconent 

As  the  momentum  for  peacekeeping  continues  to  grow  the.most  likely  limiting  factor  will  be  cost. 
The  peacekeeping  bu^t  is  expected  to  reach  $3  billion  for  the  next  calendar  year,  far  surpassing  the 
regulm  UN  bud^t  with  over  4'  ,000  peacekeepers  deployed.  The  major  contributors  arc  demanding  a 
greater  accounting  for  these  expenditures  and  are  questioning  the  overall  cost. 

At  the  same  time,  the  Sec  rity  Council  is  also  showing  a  willingness  to  use  Chapter  VII  enforcement 
actions  with  ease  (Le.,  Bosnia  and  Somalia).  In  June  1992,  as  part  of  his  Agenda  for  Peace,  the  Secretary 
General,  called  for  nations  to  nake  armed  forces  available  on  an  ad  hoc  and  permanent  basis  for  peace- 
enforcement  units,  essentially  giving  the  UN  a  "rapid  deployment  force."  The  Secretary  cited  that  "the 
ready  availability  of  armed  forces  on  call  could  serve,  in  itself,  as  a  means  of  deterring  breaches  of  the 
peace,  since  a  potential  aggressor  would  know  that  the  council  had  at  its  disposal  a  means  of  response." 
Many  smaller  countries  dislike  the  idea  of  such  a  force  fearing  the  large  countries  would  use  the  forces  to 
enforce  the  status  quo. 
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The  French  have  offered  to  put  military  units  on  call  The  Russians  have  also  indicated  they  may  be 
willing  to  provide  troops  for  such  a  force.  In  September  1992,  President  Bush,  falling  short  of  an  offer  to 
make  forces  available  did  offer  military  and  intelUgen(%  expertise,  logistics,  and  US  military  bases  to  train 
peacekeeping  forces.  The  pentagon  is  skeptical  a^ut  placing  US  troops  under  foreign  command  and 
fears  US  soldiers  may  become  special  targets.  President  Climon  has  eaqpressed  his  Wtial  support  for  a 
UN  rapid  deployment  force,  with  the  pos^ility  of  US  forces  being  part  of  such  a  force,  potentially 
potting  US  forces  under  UN  command  The  follow  on  peacekeeping  mission  in  Somalia  could  be  the  first 
major  test  of  putting  significant  numbers  US  forces  under  UN  command 

Hlatnrv  rf 

Modem  peacekeeping  efforts  evolved  after  World  War  11  with  the  establishment  of  the  UN. 

Although  the  UN  Charter  did  not  make  any  provisions  for  peacekeeping  forces,  the  UN  gradually 
develop^  a  body  of  thought  and  doctrine  for  peacekeeping.  The  first  peacekeeping  operation  came  in 
1948  to  monitor  the  Arab-Israel  armistice  agreement..  This  operation  is  still  ongoing  today. 

Ihe  term  peacekeeping  first  came  into  use  in  1956  when  the  UN  created  a  "Special  Committee  on 
Peacekeeping  Operations*  to  conduct  its  peacekeepu  g  activities.  Since  the  UN  began  functioning,  the 
intmnational  body  has  introduced  international  mi^ary  observer  groups,  missions,  and  forces  into  global 
hot  spots  on  25  occasions.  Once  deployed  these  missions  have  monitored  cease  fires,  patrolled  borders, 
supervised  troop  disengagements,  provided  internal  security,  preserved  or  provided  essential  government 
functions,  supervised  elections,  and  interposed  themse^  between  hostile  neighbors. 

Peacekeeping  is  not  without  its  dangers,  over  UN  800  peacekeepers  kive  been  killed  in  the 
performance  of  their  duties.  Most  recently  peacekeepers  have  been  killed  and  mjured  in  Lebanon,  Bosnia, 
Croatia,  Cambodia,  and  Somalia. 

The  US  has  always  played  a  role  in  international  peacekeeping  operations  under  the  auspices  of  the 
UN  because  the  US  is  one  of  the  five  permanent  members  of  the  UN  Security  CoundL  As  such,  the  US 
has  veto  authority  over  substantive  decisions  of  the  Security  CoundL  Additionally,  the  US  has  a  greater 
responsibility,  incorporated  into  the  UN  Charter,  for  mainfaining  international  peace  and  security. 

Historically  the  US  has  provided  relatively  few  troops  for  UN  peacekeeping  endeavors  because  of  a 
deliberate  policy  by  the  UN  to  rely  upon  small,  non-idigned  nations  for  the  bulk  of  its  peacekeeping 
forces.  Another  reason  is  the  perception  that  superp  ywer  partidpation  may  escalate,  rather  than  reduce, 
the  conflict.  Additionally,  the  UN  Im  consdously  av«;ided  using  troops  from  the  permanent  members  of 
the  Security  Council  in  order  to  preserve  an  atmosph'jre  of  nonpartisanship.  Recently  this  preference  has 
faded  with  both  the  US  and  Russia  providing  peacek-  eping  forces  in  placer,  like  Yugoslavia  (both  US  and 
Russia)  and  Cambodia  (US). 

The  US  has  also  contributed  other  types  of  support  for  almost  two-thirds  of  all  UN  peacekeepii^ 
operations  and  missions.  The  support  the  US  has  provided  indudes  airlift/sealift,  communications,  lo^ 
transport,  arms  and  ammunition,  food,  and  necessities  such  as  maps,  language  phrase  books,  inoculations, 
dothmg,  blankets,  and  medical  services.  For  most  large  peacekeeping  operations,  the  United  states  has 
provide  initial  airlift  services  to  the  UN  and  the  countries  providing  the  units. 

During  the  last  two  decades,  the  US  has  ventmed  into  several  peacekeeping  activities  outside  the  UN 
framework.  As  part  of  the  Camp  Darid  Accords,  the  US  established  the  Multinational  Farce  and 
Observers  (MFO)  in  1979  to  serve  on  peacekeeping  duties  in  the  SinaL  The  establishment  of  the  MFO 
corresponded  with  the  expiration  of  the  UN’s  Emergency  Force  n  (UNEF  U),  which  had  previously 
served  in  the  area.  The  MFO  functioned  in  lieu  of  UNEF  n  for  two  reasons.  First,  member  states  of 
the  UN  were  unable  to  agree  upon  a  method  of  using  peacekeeping  forces  to  support  the  controversial 
treaty  between  Egypt  and  Israel.  Second,  both  Egypt  and  Israel  preferred  to  have  a  non-UN  force  that 
would  include  major  US  units  in  its  ranks. 

In  April  1982  the  US  joined  with  several  other  Western  powers  to  establish  a  Multinational  Force 
(MNF)  in  Beirut  to  oversee  the  evacuation  of  Palestine  Liberation  Organization  guerrillas  from  Lebanon. 
As  witii  the  establishment  of  the  MFO,  the  MNF  came  into  being  out  of  a  combination  of  disunity  in  the 
UN  and  Israeli  preference  for  a  non-UN  force.  The  MNF  withdrew  in  Aug  1982,  only  to  return  as  MNF 
n  the  foUowii^  month  when  internal  instability  led  the  Lebanese  government  to  seek  its  return. 

The  operation  in  Lebanon  is  an  example  of  how  peacekeeping  can  become  a  major  problem  when 
there  is  not  consent  by  all  the  parties  to  the  conflict  and  the  peacekeepers  are  not  neutral.  The  US 
engaged  in  what  was  called  a  peacekeeping  operatior  but  because  there  was  no  agreement  between  the 
parties  involved,  and  because  the  US  became  directly  involved  in  the  dispute  in  support  of  the  Lebanese 
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Government,  the  US  units  were  no  longer  peacekeepers.  The  rules  of  engagement  however,  remained 
peacekeeping  ROE,  leaving  the  Marines  wholly  unprepared  to  protect  themselves.  The  Marines  of  MNF 
n  remained  in  Bei^  until  Feb  1984.  The  last  M]^  n  contingent  (France)  left  Lebanon  in  Mar  1984. 

The  US  continues  to  support  UN  and  other  peacekeeinng  operations  '^n,  fi'om  a  US  viewpoint, 
th^  contribute  to  the  maintenance  of  international  peace  and  security.  This  support  ranges  from  political 
negotiation  and  votes  in  the  Security  Council,  finanaal  and  lo^tical  support,  as  well  as  individual  and  unit 
participation  in  peacekeeping  operations. 


AUTHORITY  FOR  PEACEKEEPING  OPERATIONS 

Military  peacekeeping  operations  support  diplomatic  efforts  to  achieve  or  maintain  peace  in  areas  of 
potential  or  actual  coi^ct.  As  discussed  earlier  the  single  most  important  requirement  of  a  peacekeeping 
operation  is  consent  to  the  operation  by  the  authorities  of  all  the  parties  in  the  dispute.  Such  consent 
represents  an  e^lidt  agreement  permitting  the  introduction  of  a  neutral  third  party. 

Each  peacekeeping  operation  is  tailored  to  a  spedfic  mission;  no  two  peacekeeping  operations  have 
been  the  same.  The  ad  hoc  formation  of  peacekeeping  organizations  stems  firom  the  fact  that  neither  the 
UN  as  a  udiole,  nor  any  individual  nation,  mainfains  standing  forces  dedicated  to  peacekeeping. 

US  Authority  for  PeacnilMMitiig  and  Procedures 

Legal  authority  for  US  involvement  in  peacekeeping  operations  (UN  or  non  UN  sponsored)  could 
come  from  several  sources: 

-  Sec.  55L  Chap  6,  Part  n  of  the  Foreign  Ass’t  Act  of  1961  amended  (Public  Law  87-195) 
authorizes  the  President  to  furnish  assistance  to  friendly  countries  and  international 
organizations,  on  such  terms  and  conditions  as  he  may  determine,  for  peacekeeping  operations 
and  other  programs  carried  out  in  the  furtherance  of  the  national  security  interests  of  the  US. 

22  U.S.C.  §  2348. 

•  United  Nations  Partidpation  Act  of  1945  (Public  Law  72-264),  authorizes  the  President  to 
provide  US  armed  forces  to  serve  as  observers,  guards,  or  in  any  non-combat  capadty,  upon 
request  of  the  UN,  limited  to  1,000  personnel  22  U.S.C.  §  287d  and  287d-l.  Under  this  grant 
of  authority  US  forces  may  not  be  involved  in  Chapter  VII  actions. 

-  Depending  on  the  mission,  the  Department  of  Defense  Appropriations  Act  and/or  Disaster 
Relid  Statutes  may  also  provide  the  authority  for  US  partidpation  in  peacekeeping. 

US  partidpation  in  peacekeeping  operations  may  be  as  part  of  a  UN,  regional  or  other  multinational 
force  or  may  be  unilater^ 

When  the  decision  is  made  by  the  appropriate  political  authority  for  tlie  US  to  support  a 
peacekeeping  mission,  the  US  may  employ  all  elements  of  national  power  to  conduct  such  peacekeeping 
operations  to  assist  the  parties  involved 

The  Department  of  State  is  the  lead  government  agency  in  executing  US  foreign  policy  and  has  the 
responsibility  for  overall  planning  and  execution  of  US  support  to  peacekeeping  operations.  DOS 
involvement  extends  from  policy  formulation  to  mission  execution  at  the  host  nation  and  Country  Team 
Levels. 

Requests  involving  DOD  support  are  forwarded  to  the  Secretary  of  Defense.  Guidance  and  taskings 
are  communicated  to  the  appropriate  services/agendes  through  the  Chairman  of  the  Joint  Chiefs  of  Staff, 
who  provides  overall  guidance  to  combatant  commands  and  the  services.  Often  the  CJCS  will  form  a 
joint  action  cell  to  organize,  coordinate,  and  monitor  the  support  required. 

The  Combatant  Commander  will  coordinate  and  monitor  all  military  peacekeeping  activities  in  his 
area.  The  combatant  command  provides  administrative,  personnel  operational  logistics,  and 
communications  support  for  committed  US  military  forces  and  forces  of  other  nations  when  such  support 
is  in  accord  with  diplomatic  agreement.  The  combatant  commander,  based  on  the  mandate,  will  normally 
develop  the  terms  of  reference  to  govern  US  partidpation  in  the  peacekeeping  operation.  Along  with 
being  subject  to  approval  by  CJCS,  DOD,  DOS,  and  the  NCA,  the  terms  of  reference  may  also  be  subject 
to  approval  by  the  parties  to  the  conflict.  Although  the  parties  to  the  conflict  may  agree  on  the  mandate 
and  the  truce  because  it  is  politically  and  militarily  expedient  for  them  to  do  so,  they  may  have  different 
and  hidden  agendas,  thus  interpreting  the  terms  of  reference  to  suit  their  own  purposes. 
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UN  Authority  ftwr 

Peacekeeping  evolved  out  of  a  necessity  to  control  conflicts  without  formally  presenting  the  issue  to 
the  Security  Council  of  the  UN  for  Chapter  Vn  "Enforcement  Actions"  where  a  veto  would  typically 
prevent  the  mission  from  occurring.  As  a  result,  the  Charter  of  the  UN  does  not  provide  direction  in  this 
matter. 

There  is  no  general  agreement  on  >^iat  constitutes  an  authority  for  peacekeeping.  Some  mainfain 
that  peacekeeping  operations  are  based  on  the  general  authority  of  the  Security  CoundL  However, 

Artide  29  of  the  UN  Charter  allows  the  Security  Council  to  establish  such  subsidiary  organs  as  it  deems 
necessary  for  the  performance  of  its  functions.  Ob^rver  missions  and  peacekeeping  forces  are  generally 
conddered  to  &11  within  the  context  of  Article  29.  The  Securi^  Counc^  is  thus  the  authority  for 
mandating  and  terminating  UN  peacekeeping  operations.  Although  the  General  Assembly  has  authorized 
peacekeeping  operations  in  two  circumstances,  its  authority  to  do  so  is  not  widely  accept^ 

The  Secretary-General  is  responsible  to  the  Security  Council  for  the  organization,  conduct,  and 
direction  of  the  force,  and  he  alone  reports  to  the  Secu^  Council  about  it.  The  Security  Council  deddes 
the  force’s  tasks  and  is  charged  with  keeping  the  Security  Council  fully  informed  of  developments  relating 
to  the  force.  Recognizing  tte  Secretary-General’s  need  for  some  latitude  and  flexibility  in  his  day-to-day 
dealings  with  a  peacekeeping  force,  he  is  given  a  measure  of  discretion  within  the  terms  of  the  force’s 
mand^e.  The  majority  of  the  members  of  the  Council  prefer  this  approach. 

The  Secretary-General  appoints  the  force  commander,  who  conducts  the  day  to  day  operations,  all 
policy  matters  are  referred  bade  to  the  Secretary-General 

UN  Versna  Non-UN  Peacekeening 

Peacekeeiring  operations  depend  on  the  consent  of  the  parties  to  the  dispute,  the  HN,  and  on  the 
agreement  of  other  powers  which  perceive  that  their  interests  may  be  affected  Consequently,  the  UN  is 
most  often,  but  not  always  an  acceptable  or  practicable  sponsor  of  peacekeeping  operations.  Peacekeeping 
operations  take  place  following  diplomatic  negotiation  and  agreement  among  the  belligerents  concerning 
the  partidpating  peacekeeping  nations  on  the  size  and  type  of  forces  each  contribute.  These 
opei^ons  will  be  conducted  in  accordance  with  agreements  among  the  parties  to  the  conflict. 
Peacekeepi]^  efforts  sup^rt  diplomatic  endeavors  to  achieve  <»  to  maintain  peace  in  areas  of  potential  or 
actual  conflict  and  often  involve  ambiguous  situations  requiring  the  peacekeeping  force  to  deal  with 
extreme  tension  and  violence  without  becoming  a  partidpant. 

The  UN  Charter  also  recognizes  the  right  of  regional  organizations  to  deal  with  such  matters  relating 
to  the  maintenance  of  international  peace  and  security  as  are  appropriate  for  regional  action,  provided 
that  such  arrangements  or  agendes  and  their  activities  are  consistent  with  the  purposes  and  prindples  of 
the  UN. 

The  attitude  of  Third  World  states  vary  as  to  whether  they  favor  a  UN  peacekeeping  force,  the  force 
of  another  regional  or  international  organization,  or  any  outside  involvement.  While  the  emergent  nations 
often  find  a  UN  peacekeeping  force  a  local  and  convenient  means  of  controlling  a  dangerous  local 
dispute,  they  also  have  reservations.  As  the  UN  becomes  more  willing  and  able  to  use  its  Chapter  VII 
enforcement  powers  to  impose  its  wiU,  many  Third  World  states  fear  a  new  kind  of  colonialism.  They 
fear  UN  becoming  more  and  more  involved  in  their  internal  affairs  claiming  such  action  is  required  to 
maintain  international  peace  and  security.  Some  African  nations  regarded  the  UN  operation  in  the  Congo 
as  a  thinly  disguised  western  interference  and  have  favored  the  Organization  of  African  Unity  as  a  sponsor 
for  peacekeeping. 

To  be  successful  a  peacekeeping  operation  outside  the  UN  must  have; 

-  The  support  of  a  regional  power  or  a  multinational  group. 

*  A  properly  constituted  political  organization  through  which  policy  directives,  finance  and 
administrative  matters  can  be  coordinated  and  chaimeled  to  the  force  CDR.  This  may  be  a  re^onal 
organization,  such  as  the  MFO  Headquarters  in  Rome.  A  committee  of  ambassadors  obtaining 
separate  instructions  from  their  own  governments  may  be  necessary  in  an  emergency  to  launch  an 
operation,  but  it  should  be  replaced  by  an  organization  tailored  to  the  requirement  as  soon  as 
possible. 

-  A  designated  military  CDR  with  an  mtegrated  headquarters.  This  can  be  a  joint  task  force 
provided  by  a  CINC. 
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Successful  peacekeepiiig,  conL 

-  The  consent  of  parties  to  the  dispute  and  of  the  host  countries,  and  preferably  enjoy  wide 
enough  international  support,  or  at  least  tadt  acceptance,  to  avoid  damaging  interference. 

•  Adequate  guaranteed  financial  support 


US  SUPPORT  TO  PEACEKEEPING  OPERATIONS 

There  are  three  broad  missions  the  US  may  perform  in  peacekeeping  operations:  support,  observer 
missions,  and  peacekeeping  forces.  Whereas  peacekeeping  operations  usually  indude  milU^  personnel, 
they  may  also  indude  dviHw  police,  administrators,  and  other  subject  experts. 

Sunnort 

Financial  support  is  a  predominate  form  of  US  support  to  international  peacekeeping  operations, 
espedally  to  UN  sponsored  peacekeeping.  The  UN  finances  peacekeeping  operations  throu^  the 
obligatory  contributions  of  its  members.  The  U  '  share  for  UN  peacekeeping  operations  is  currently  30%. 

The  US  also  provides  logistical  support  in  tue  form  of  equipment  and  supplies  as  well  as 
airlift/sealift  to  support  a  peacekeeping  operation.  In  the  past  the  US  seldom  sought  payment  for  these 
services.  This  policy  is  changing,  with  the  US  starting  to  account  for  these  services  and  seeking 
reimbursement. 

The  US  may  provide  a  vnde  "variety  of  personnel  in  support  of  peacekeeping  operations.  Military 
units  and  individuaJs  (military  and  civilian)  may  be  available  for  peacekeeping  force  missions  or  to  provide 
functional  support  to  an  international  force,  e.  g.,  medical,  administration,  and  communications. 

Observer  Mlaainnit 

US  military  personnel  may  perform  a  wide  variety  of  functions  in  support  of  peacekeeping.  One  of 
these  functions  indudes  acting  as  individual  observers  under  the  command  of  the  UN  or  some  other 
organization. 

Military  observers  observe,  record,  and  report  implementation  of  the  truce  and  any  violations  thereof. 
They  also  carry  out  such  additional  tasks  as  vehicle  patrols  in  sensitive  areas,  local  negotiations  between 
rival  forces,  and  special  investigations.  Observer  jroups  usually  operate  under  an  open-ended  mandate 
^^ch,  in  the  case  of  a  UN  operation,  can  only  b;  terminated  by  the  UN  Security  Council.  Typical 
observer  missions  indude: 

-  Observing  and  reporting  any  alleged  nolation  of  the  protocol. 

-  Handling  alleged  cease-fire  violations  and/or  alleged  border  inddents. 

-  Conducting  regular  liaison  visits  to  units  within  their  AO. 

-  Continuously  decking  forces  within  their  AO  and  reporting  any  changes  thereto. 

-  Maintaining  up-to-date  information  on  the  disposition  of  forces  within  their  AO. 

-  Periodically  visiting  forward  positions;  report  on  the  disposition  of  forces. 

-  Receiving  aircraft  at  airfields  and  supervising  the  loading  and  unloading. 

-  Assisting  dvil  authorities  in  supervision  of  elections,  transfer  of  authority,  partition  of 

territory,  &  administration  of  dvil  functions. 

Observers,  by  their  presence,  are  often  suffident  to  deter  breaches  of  cease-fire  and  armistice 
agreements.  They  must  understand  that  their  updated  and  impartial  reports  provide  useful  evidence  and 
help  eliminate  the  paralyzing  claims  and  counterdaims  put  forward  by  partisan  interests.  Observer 
missions  are  particularly  useful  to  verify  the  provisions  of  demilitarized  zone  and  arms  limitation 
agreements. 

Peacekeeping  Forces 

Peacekeeping  forces  may  consist  of  combat,  combat  support,  and  combat  service  support  units.  The 
US  may  commit  units  intact,  build  composite  units,  or  provide  individuals  to  serve  on  mdtinational  staffs. 
A  t3rpical  peacekeeping  force  is  a  combat  unit  in  a  peacekeeping  role  supported  by  logistics  and 
communications  units  under  a  joint  headquarters.  Units  may  include  ground,  air,  or  maritime  forces,  or  a 
combination  of  all  of  these.  A  Judge  Advocate  is  a  key  element  of  the  staff  of  a  peacekeeping 
headquarters. 
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PEACEKEEPING  OPERATIONS  AND  TASKS 


There  are  three  operations  and  six  tasks  which  may  be  associated  with  any  peacekeeping  effort  and 
may  be  supported  by  any  of  the  following:  ground  operations,  air  operations,  and  maritime  operations. 

The  three  operations  are:  peace  observation,  internal  supervision  and  assistance,  and  monitor  terms  of 
protocol,  liie  six  tasks  are:  supervision  of  free  territories,  supervision  of  cease-fires,  supervision  of 
withdrawals  and  disengagements,  supervision  of  prisoner  of  war  exchange,  supervision  of  demilitarization 
and  demobilization,  and  maintenance  of  law  and  order. 

Ground  Qpenitiona 

The  primary  mission  of  the  peacekeeping  force  is  to  monitor  the  terms  of  the  protocol  which 
established  the  peacekeeping  operation.  The  peacekeeping  forces  can  separate  arm^  forces  of  the  hostile 
states  in  a  conflict,  enforce  disengagements  and  cease-&es,  and  supervise  the  withdrawal  of  the 
combatants.  To  accomplish  these  tasks,  the  peacekeeping  force  may  required  to  establish  buffer  zones 
and  monitor  the  cease-fire  lines. 

The  peacekeeping  force  often  deploys  an  interposition  force  to  separate  the  opposing  sides  and,  at 
the  same  time,  itstablihh  a  buffer  zone.  As  the  force  supervises  a  truce  or  cease-fire  agreement,  it  can 
also  prevent  hostilities  between  nations  or  within  a  nation.  By  deploying  military  peacekeeping  units  and 
observer  groups  into  a  demilitarized  zone  or  a  buffer  zone  between  ^e  opposing  forces,  the  force  is  able 
to: 

-  Exercise  control  and  surveillance  of  an  area  or  boundary  and  demarcation  line  between  the 
opposing  parties. 

-  Prevent  infiltration  within  the  area  or  a  confrontation  between  the  opposing  forces. 

-  Complete  the  separation  of  the  sides  in  order  to  establish  a  buffer  zone. 

-  Fadfitate  local  negotiations  between  the  parties  concerned. 

The  assignment  may  also  involve  truce/peace  observation  and  reporting  of  the  military  and 
paramilitary  units  within  a  specified  zone  in  order  to  ensure: 

-  Permitted  units  of  the  belligerent  parties  are  not  increased  above  the  strength  stipulated  by 
the  parties  involved. 

•  Existing  fortifications  are  not  reinforced  or  enlarged. 

-  There  is  no  increase  of  arms  and  supplies  apart  from  tiros'  agreed  upon. 

-  The  Armistice  Demarcation  line  (ADL)  or  the  buffer  zone  are  not  overflown  by  aircraft 
from  the  opposing  sides. 

The  force  can  also  provide  internal  supervision  and  assistance  by: 

-  Contributing  to  the  maintenance  of  law  and  order  and  a  return  to  normal  conditions. 

-  Assisting  authorities  in  supervision  of  elections,  transfer  of  authority,  partition  of 
territory,  or  the  temporary  administration  of  dvil  functions  or  in  some  cases,  and,  such  as 
Cambo^a,  actually  administering  the  Government  and  elections. 

-  Providing  initial  assistance/support  to  refugees  and/or  displaced  dvilians. 

Air  Operations 

An  air  component  can  make  a  significant  contribution  to  all  peacekeeping  forces  and  observers.  It  is 
particularly  useful  in  the  difficult  and  undeveloped  terrain  where  forces  may  be  deployed.  Air  operations 
may  also  be  used  to  patrol  areas  that  are  hea\^y  mined  and/or  areas  that  may  contain  unexploded 
ordnance.  Additionally,  its  ability  and  flexibility  in  covering  large  areas  in  a  short  amount  of  time  is  an 
asset  for  both  ground  and  maritime  operations.  The  air  component’s  contributions  to  peacekeeping  can 
be  in  the  nature  of  airlift;  lo^tics;  surveillance;  reconnaissance;  command,  control,  and  communications; 
intelligence;  aerial  refueling;  search  and  rescue,  and  medical  evacuation. 
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Maritime  Onerationa 

Maritime  invotvement  in  peacekeeping  operations  may  involve  sealift,  surface  forces,  marine 
amphibious  forces,  or  individu^  The  use  of  naval  forces  may  be  somewhat  more  limited  in  scope  than 
that  of  land  forces.  It  may  also  extend  beyond  simply  a  physical  presence  between  the  naval  ships  of  the 
belligerent  parties.  Naval  forces  may  also  contribute  to  the  peacekeeping  operation  by: 

-  Provide  a  staging  platform  and  sustain  the  force  lo^tically. 

-  Accompany  and  protect  neutral  shipping. 

•  Observation  and  surveillance  of  coastline. 

-  interdiction.  Appropriate  rules  of  engagement  apply. 

-  Coastal  sea  control 

-  Protection  of  offshore  assets. 

-  Harbor  defense/port  security. 

-  Countermines. 

-  Search  and  Rescue. 


PEACEKEEPING  CONDITIONS  AND  PREREQUISITES 

The  importance  of  peacekeeping  m  controlling  conflicts  cannot  be  overemphasized.  Peacekeeping 
operations  differ  fundamentally  from  internal  security  in  that  a  peacekeeping  force  does  not  act  in  support 
of  a  government;  it  is  entirely  neutral  Once  it  loses  its  reputation  for  impartiality,  the  usefulness  of  the 
force  is  destroyed.  There  are  certain  conditions  that  must  be  present  in  order  for  peacekeeping 
operations  to  work  well  These  conditions  are: 

•  Consent  of  the  authorities  of  the  belligerent  parties. 

•  Political  recognition  of  the  peacekeeping  operation  by  most  if  not  all  of  the  international 

community. 

•  A  clear,  restricted,  and  realistic  mandate  or  mission. 

.  Sufficient  freedom  of  movement  for  the  force  and  observers  to  carry  out  their  responsibilities. 

•  An  effective,  command,  control,  and  communications  (C3)  system. 

•  Well  trained,  balanced,  impartial,  and  non-coerdve  forces,  both  civilian  and  military. 

•  An  effective  and  responsive  aU-source  information  gathering  capability. 

-  An  effective  and  responsive  logistics  support  system. 

Political  Considerations 

It  is  important  to  understand  how  political  factors  influence  the  tactical  execution  of  peacekeeping 
operations.  Specifically,  the  mandate,  status  of  forces  agreement,  terms  of  reference,  and  rules  of 
engagement  (use  of  force)  are  directed  by  the  political  process.  The  legal  status  of  the  force  and 
observers  must  be  secured  through  specific  agreements.  In  addition,  force  protection  methods  must  be 
developed  for  each  peacekeeping  operation.  The  tactical  CDR  must  comply  with  instructions  and  inform 
the  ch^  of  command  of  the  tacti^  implications  of  a  political  decision.  Political  and  military  leaders 
must  understand  each  other’s  perceptions  and  problems. 

Mandate 

The  peacekeeping  mission  will  operate  with  a  mandate  which  describes  the  scope  of  operations  for 
the  mission.  The  sponsoring  bodies  usually  consist  of  sever'.'  countries.  Also,  the  agreement  should 
frame  the  mandate  for  the  peacekeeping  force  in  such  a  way  that  it  gives  advantage  to  no  side.  For  these 
reasons,  the  agreement  may  be  imprecise  and  susceptible  to  different  interpretations  by  the  belligerent 
parties  as  well  as  the  countries  contributing  to  the  force  as  well. 

The  Secretary-General  prepares  the  mandate  based  upon  the  results  of  his  negotiations  with  the 
parties  to  the  dispute,  inducing  the  HN  and  states  which  are  both  potential  contributors  of  contingents 
and  acceptable  to  the  HN. 
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The  mandate  will: 

.  Nominate  the  force  CDR  and  ask  for  the  Council’s  approval. 

•  Recommend  the  size  of  the  force. 

•  List  those  states  which  may  provide  contingents. 

•  Outline  proposals  for  the  movement  and  maintenance  of  the  force,  including  states  which 
might  provide  transport  aircraft,  shipping,  and  lo^tical  units. 

-  Propose  an  initial  time  limit  for  the  operation. 

SAMPLE  UN  MANDATE 

RESOLUTION  PASSED  BY  THE 
UN  SECURITY  COUNCIL 
AT  THE  zzTH  MEETING  (DATE) 

The  Security  Coundl, 

Noting  that  the  present  situation  with  regard  to  (country)  is  likely  to  threaten  international 
peace  and  secur^  and  may  further  deteriorate  unless  additional  measures  are  promptly  taken  to 
maintain  peace  and  to  seek  out  a  durable  solution. 

Recognizing  the  positions  taken  by  the  parties  in  relations  to  the  peaceful  intentiLns  signed  at 
New  York  on  (date),  keeping  in  mind  the  relevant  provisions  of  the  Charter  of  the  UN  and  its 
article  2,  para  4,  wUch  reads:  "All  members  shall  refrain  in  their  international  relations  from  the 
threat  or  use  of  force  against  the  territorial  integrity  or  political  independence  of  any  state,  or  in 
any  other  manner  inconsistent  with  the  purposes  of  the  UN," 

1.  Calls  upon  all  Member  States,  in  conformity  with  their  obligations  under  the  Charter  of  the 
UN,  to  refrain  from  any  action  or  threat  of  action  likely  to  worsen  the  situation  in  (  )  and  (  ), 
or  to  endanger  international  peace. 

2.  Asks  the  Governments  of  (  )  and  (  ),  which  have  thejresponsibility  for  the  maintenance 
and  restoration  of  law  and  order,  to  take  all  additional  measures  necessary  to  stop  violence  and 
bloodshed  in  their  countries. 

3.  Recommends  the  creation,  with  the  consent  of  the  Governments  of  (  )  and  (  ),  of  a  UN 
Peacekeeping  Force  in  those  countries.  The  composition  and  size  of  the  Force  sh^  be 
establish^  the  Secretary-General,  in  consultation  with  the  Govenuuents  of  (  )  and  (  ).  The 
CDR  of  the  Force  shall  be  appointed  by  the  Secretary-General  and  report  to  1^.  The 
Secretary-General,  who  shall  keep  the  Governments  providing  the  Force  fully  informed,  shall 
report  periodically  to  the  Security  Council  on  its  operation. 

4.  Recommends  that  the  function  of  the  Force  should  be,  in  the  interest  of  preserving 
international  peace  and  security,  to  use  its  best  efforts  to  prevent  a  recurrence  of  fighting  and, 
as  necessary,  to  contribute  to  ^e  maintenance  and  restoration  of  law  and  order  and  a  return  to 
normal  conditions. 

5.  Recommends  that  the  Stationing  of  the  Force  shall  be  for  a  period  of  three  months,  all 
costs  pertaining  to  it  being  met,  in  a  manner  to  be  agreed  upon  by  the  Governments  providing 
the  contingents  and  by  the  Governments  of  (  )  and  (  ).  The  Secretary-General  may  also  accept 
voluntary  contributions  for  that  purpose. 

6.  Recommends  further  that  the  Secretary-General  designate,  in  agreement  with  the 
Governments  of  (  )  and  (  ),  a  mediator,  who  shall  use  his  best  endeavors  with  the 
representatives  of  the  communities  and  also  with  the  aforesaid  Governments,  for  the  purpose  of 
promoting  a  peaceful  solution  and  an  agreed  settlement  of  the  problem  confronting  (  )  and  (  ), 
in  accordance  with  the  Charter  of  the  UN,  having  in  mind  the  well-being  of  the  peoples  of  (  ) 
and  (  )  as  a  whole  and  the  preservation  of  international  peace  and  security.  The  mediator  shall 
report  periodically  to  the  Secretary-General  on  his  efforts. 

7.  Requests  the  Secretary-General  to  provide,  from  funds  of  the  UN,  an  appropriation  for  the 
remuneration  and  expenses  of  the  mediator  and  his  staff. 
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Status  of  Forces/Statna  of  Mission  Agreement 

The  SOFA  (often  called  a  SOMA  in  UN  operations)  proceeds  from  the  mandate.  With  the  advice 
of  the  concerned  CDR,  the  diplomadc  elements  establish  stationing  agreements  which  are  often  referred 
to  as  SOFAs  or  SOMAs.  These  agreements  between  the  host  nations,  sponsor,  and  contributors  will 
establish  the  detailed  legal  status  of  the  force  or  mission,  its  military  and  dviliim  personnel,  and  property. 
The  agreement  must  bsJmce  two  fundamental  factors:  the  independence  of  the  UN  forces  versus  the 
governmental  authorities  of  the  host  government,  and  freedom  of  movement.  However,  as  a  minimum  the 
SOFA/SOMA  should  include  the  following  main  points: 

•  The  international  status  of  the  UN  Force  and  its  members. 

-  Entry  and  departure  permits  to  and  from  the  HN. 

•  Identity  documents. 

•  The  ri^  to  carry  arms  as  well  as  the  authorized  type(s)  of  weapons. 

-  Freedom  of  movement  in  the  performance  of  UN  service. 

-  Freedom  of  movement  of  individual  members  of  the  force  in  the  HN. 

-  The  utilization  of  airports,  harbors,  and  road  networls  in  the  HN. 

-  The  right  to  operate  its  own  communications  system 

-  Postal  regulations. 

-  The  flying  of  UN  and  national  flags. 

-  Uniform  regulations. 

-  Permissions  to  operate  UN  vehicles  without  special  registration. 

-  Application  of  l^e  Convention  of  the  Privileges  and  Immunities  of  the  UN." 

-  Matters  of  jurisdiction. 

-  Military  Police. 

-  Tax  and  duty  regulations. 

-  General  supply  and  maintenance  matters  (imports  of  equipment,  commodities,  local 
procurement  of  provisions  and  POL. 

•  Matters  of  compensation  (in  respect  of  the  HN’s  property). 

Ail  aspects  of  the  SOFA  or  SOMA  must  have  the  appear^ncr  of  total  neutrality  of  the  force. 

Military  and  civilian  personnel  of  a  peacekeeping  force  remain  under  the  criminal  jurisdiction  of  their  own 
nations,  and  the  legal  instrument  should  provide  for  the  handing  o'  er  of  members  of  the  force  from  the 
host  government  to  their  respective  contingents  for  disciplinary  action.  The  parties  must  make  specific 
arrangements  for  dealing  with  motor  accidents.  While  members  o'  a  peacekeeping  force  enjoy  a 
considerable  measure  of  protection,  even  when  off  duty,  they  must  respect  the  laws,  regulations,  religions, 
and  mores  of  the  HN  and  refrain  from  ail  political  activity. 

Identification  of  peacekeeping  forces  will  usually  be  as  follows: 

-  UN  Peacekeeping  Forces.  All  members,  vehicles,  patrols,  positions,  and  demarcation  lines  must  be 

clearly  marked  in  tiie  following  manner: 

-  Personnel.  Blue  helmet  liner  or  blue  beret  with  UN  badge,  blue  brassard  or  armband, 
shoulder  patch,  blue  scarf  and  identity  card.  If  time  permits,  the  UN  will  make  a  partial  issue 
of  these  items  before  the  contingent  leaves  its  home  base;  however,  UN  identity  cards  will  be 
issued  on  arrival  in  the  area  of  operations.  Four  passport  photographs  for  each  individued 
should  be  obtained  before  departure. 

-  Vehicles.  Every  vehicle  must  display  a  UN  flag  and  Lave  the  Organization’s  insignia  painted 
on  it  in  accordance  with  the  force  regulations.  Vehicles  will  usually  be  painted  white. 

-  Patrols.  Dismounted  patrols  must  carry  a  UN  flag. 

-  Positions.  All  headquarters,  military  and  domestic  installations,  observation  posts,  checkpoints, 
road  blocks,  and  positions  must  be  very  visible,  usually  painted  in  white,  fly  the  UN  flag,  and 
have  insignia  painted  prominently  on  the  walls.  If  there  is  an  air  threat,  or  a  perceived  air 
threat,  the  appropriate  markings  should  be  painted  on  the  roofs.  Positions  should  be 
illuminated  at  ni^t. 

-  Demarcation  Lines.  Lines  separating  forces  must  be  clearly  marked. 
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•  Non-UN  Peacekeeping  Forces.  These  forces  will  conform  broadly  to  UN  practice  except  that  they 
win  use  their  own  colors  and  insignia.  Previous  and  current  non-UN  peacekeeping  forces  have  used 
the  fdlowing: 

-  Multinational  Force  and  Observers  (MFO),  SinaL  Terracotta  berets,  ^K^e  helicopters,  vdiite 
vehicles,  armbands  and  badges,  and  MTO  and  other  identifying  markings.  Obwtvers  wear 
orange  overalls  and  hats. 

-  Multinational  Force  (MNF),  Beirut  Each  contingent  displays  its  national  flag  on  its  vehicles. 

Terms  of  Refermce 

Terms  of  reference  are  developed  based  upon  an  analysis  of  the  mandate  and  the  dtuation.  The 
terms  of  refermce  may  be  subject  to  approval  by  the  parties  to  the  dispute.  These  TOR  describe  the 
mission,  command  rel^onships,  organization,  logistics,  accounting  proc^ures,  coordination  and  liaison, 
and  responsibilities  of  the  military  units  and  personnel  assigned  to  or  supporting  the  peacekeeping  force. 
The  terms  of  reference  are  often  far  less  precise  than  is  desirable  from  a  military  point  of  view  for  the 
following  reasons: 

-  The  nature  of  the  UN  resolution  authorizing  the  mission  may  be  a  compromise  to  obtain 
acceptance  by  both  parties. 

-  The  terms  of  reference  may  be  rendered  innocuous  or  ambiguous  to  obtain  acceptance  of  the 
mission  by  the  HN  or  nations. 

-  The  terms  of  reference  may  have  been  quickly  prepared  in  an  effort  to  publish  the  terms  rapidly 
activate  the  mission. 

Rules  of  Engagement 

Another  political  factor  involves  the  rules  of  engagement.  Commanders  must  assess  the  threat,  to 
indude  both  conventional  and  non-conventional  means,  and  make  recommendations  for  specific  ROE 
through  the  chain  of  command.  The  ROE  must  be  dearly  stated  in  simple  language.  The  two  prindpal 
tenets  are  the  use  of  force  for  self-defense  only,  and  total  impartiality.  The  use  of  deadly  force  is  justified 
only  under  situations  of  extreme  necessity  (typically  in  self-defense),  and  as  a  last  resort  when  all  lesser 
means  have  failed  to  curtail  the  use  of  violence  by  the  parties  involved.  ROE  must  be  approved  and 
understood  by  all  parties  in  the  conflict  and  the  peacekeeping  force. 

The  use  of  unnecessary  or  illegal  force  undermines  the  credibility  and  acceptability  )f  a  peacekeeping 
force  to  the  host  nations,  the  partidpants  in  the  dispute,  and  within  the  international  community.  It  may 
escalate  the  level  of  violence  in  the  area  and  create  a  situation  in  which  the  peacekeepu  g  force  becomes 
part  of  the  local  problem.  The  use  of  force  must  be  carefiiUy  controlled  and  restricted  in  its  application. 
Peacekeeping  forces  normally  have  no  mandate  to  prevent  violations  of  an  agreement  b\  the  active  use  of 
force. 

-  The  passive  use  of  force  employs  physical  means  which  are  not  intended  to  harm  individuals, 
installations,  or  equipment.  Examples  are  the  use  of  vehides  to  block  the  passage  of  persons  or 
vehides  and  the  removal  of  unauthorized  persons  firom  peacekeeping  force  positions. 

-  The  active  use  of  force  employs  means  which  result  in  physical  harm  to  individuals, 
installations,  or  equipment.  Examples  are  the  use  of  batons,  rifle  butts,  and  weapons  fire. 

Force  used  as  a  last  resort  depends  on  carefiil,  well  planned  courses  of  action  which  consider  ail 
likely  scenarios.  Planning  should  be  influenced  by  the  following  guidelines: 

-  Firmness.  The  will  and  the  ability  to  use  force  as  the  last  resort  are  essential  if  a 
peacekeeping  operation  is  to  survive  hostile  threats  and  the  use  of  force. 

-  Preliminary  Warning.  At  an  early  stage  of  a  force’s  deployment,  the  parties  to  the  dispute 
should  be  informed  of  the  circumstances  in  which  the  peacekeepers  might  be  obliged  to  use 
force  and  of  their  warning  procedures.  They  should  also  be  warned  of  the  risks  of  escalation 
should  either  party  let  an  inddent  get  out  of  hand. 

-  Antidpation.  Intelligent  antidpation  based  on  good  information  will  often  permit  a  timely 
deployment  to  a  threatened  area  before  the  danger  becomes  serious.  If  a  situation  develops  in 
which  force  is  likely  to  be  employed,  the  manner  in  which  it  will  be  used  should  thoroughly 
planned. 

-  Passive  Force.  If  the  peacekeeping  forces  are  deployed  in  suffident  strength  and  obviously  in 
control  of  the  situation,  use  of  passive  force  to  block  movement  may  be  sufficient. 
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Force  guidelines,  cont 

•  Contingency  Response.  When  the  situation  dictates,  the  prompt  arrival  of  a  reserve 
composed  of  all  the  national  contingents  will  demonstrate  collective  determination  and 
discourage  further  aggressive  action.  Success  is  achieved  by  good  planning,  rehearsal,  and 
anticipation. 

-  Defensive  Positions.  Positions  must  be  reconnoitered,  prepared  for  occupation,  and  protected 
by  obstacles.  They  must  include  shelters  to  protect  troops  from-  shell,  mortar,  and  rocl^  fire 
v^en  necessary.  Their  occupation  must  be  i^earsed. 

All  troops  must  be  briefed  on  arrival  in  the  area  of  operations  on  the  following  points  and  kept  up- 
to-date  on: 

-  SOFA/SOMA. 

-  ROE. 

-  The  potential  threat 

-  Closing  chedcpoints  to  prevent  entry  into  the  buffer  zone. 

-  Deployment  to  positions. 

-  How  to  act  in  foreseeable  emergencies  when  force  may  have  to  be  used. 

The  use  of  active  force  is  permissible  only  as  a  last  resort  in  self-defense.  As  a  guide,  the  following 
constitute  grounds  for  self-defense: 

-  By  members  of  the  peacekeeping  force  v^en  it  reasonably  appears  necessary  to  protect 
themselves  or  when  there  is  reasonable  belief  that  the  members  are  in  imminent  danger  of 
death  or  serious  physical  injury. 

-  When  one  of  the  parties  to  the  conflict  attempts  to  use  force  to  compel  a  withdrawal  from  a 
position  vdiich  is  vital  for  the  security  of  the  force. 

-  When  attempts  are  made  to  disarm  members  by  force. 

-  When  attempts  are  made  to  arrest  or  abduct  peacekeeping  force  members. 

Clear  warning  of  the  intention  to  use  force  must  conform,  jo  existing  international  agreements  or 
■equirements  spe<i5ed  by  the  host  nation.  Barring  said  guidance,  the  following  procedures  if  possible 
•ppljc 

-  Warn  the  party  to  halt,  or  cease  aggressive  action,  by  shouting  the  word  "halt”  in  the  local 
language. 

-  If  necessary,  repeat  the  warning,  and  cock  the  weapon. 

-  Repeat  the  warning  a  third  time. 

-  Fire  warning  shots,  but  only  if  bystanders  are  not  endangered. 

-  If  the  warnings  are  disregarded  and  the  aggression  continues,  open  fire  with  single  shots, 
using  the  miniitium  number  required. 

-  Apply  first  aid  to  the  casualties  and  evacuate  them. 

-  Notify  HQ  immediately,  collect  the  names  of  witnesses,  and  prepare  a  full  written  report. 

The  peacekeeping  force  may  use  only  the  minimum  amount  of  force  to  stop  the  threat  to  life  or  the 
aggressive  violation.  As  soon  as  the  attack  or  violation  ceases,  fire  must  be  ceased.  In  circumstances 
where  a  peacekeeping  force  is  subjected  to  serious  attack,  it  may  be  necessary  to  use  support  weapons. 

In  such  cases  the  force  CDR  might  delegate  authority  to  the  CDR  on  the  scene.  If  a  resort  to  force  is 
necessary,  it  must  be  applied  and  perceived  to  be  impartial. 

The  following  ROE  are  those  currently  in  use  by  the  Multinational  Force  and  Observers  in  the  Sinai: 

ROE  •  MFO 

Threat  against  the  TF  or  MFO  in  general  is  low.  Even  though  the  TF  is  operating  in  a 
highly  volatile  area  of  the  world,  MFO  has  never  been  the  direct  target  of  a  terrorist  or 
belligerent  attack.  This  fact  is  due  to  several  reasons  including  the  negative  publicity  such  an 
attack  would  elicit  and  the  fact  that  em  MFO  site  is  not  an  imguarded,  unarmed,  easy  target. 
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ROE  -  MFO  ConL 

Even  so,  MFO  HQs  issued  rules  of  engagement  (ROE)  for  MFO  soldiers.  Each  soldier 
carries  an  orange  ROE  card,  and  one  card  is  left  m  place  at  each  weapon  position.  The  ROE 
are: 


March  1991 

RULES  FOR  THE  ACTIVE  USE  OF  FORCE 

1.  The  'active  use  of  force”  is  the  employment  and  use  of  means  that  may  result  in  the  physical 
harm  to  individuals,  installations,  and  equipment  Examples  of  active  use  of  force  are  the  use  of 
batons  and  rifle  butts,  and,  in  extreme  cases,  weapons  fire. 

2.  The  MFO  will,  to  the  utmost,  seek  to  fulfill  it’s  mission  and  tasks  without  resorting  to  the 
acdve  use  of  force. 

3.  Active  use  cf  force  is  authorized  only  as  a  last  resort  v^ien  other  means  have  failed. 

4.  Active  use  <  f  force  is  authorized  only  in  self  defence  and  resisting  forceful  attempts  to 
prevent  MFO  i  trsonnel  fi-om  dischargmg  their  peacekeeping  duties. 

5.  Examples  of  situations  vdiich  might  require  the  use  of  active  force  by  MFO  personnel  are: 

a.  La  self  defence,  including  attempts  to  disarm  MFO  personnel 

b.  When  attempts  are  made  to  capture  and  hold  MFO  personnel 

c.  When  MFO  premises  are  entered  by  force. 

d.  When  armed  attempts  are  made  to  capture  and  hold  MFO  personnel 

e.  When  supporting  MFO  personnel  who  are  under  siege  or  armed  attack. 

6.  Observing  the  principle  of  Tnitiimiitn  force,  the  active  use  of  force,  always  be  to  discriminate. 
The  aim  should  be  to  stop  the  aggressor  with  minimum  force  and  minimum  damage.  The 
active  use  of  force  should  be  terminated  as  soon  as  the  situation  permits. 

7.  When  the  use  of  active  force  is  considered,  the  senior  officer,  NCO,  or  private  on  the  scene 
is  responsible  for  making  the  judgment  pursuant  to  the  instructions,  to  order  or  execute  the 
actions  deemed  recessary. 

8.  Should  the  situation  permit,  instructions  must  be  souglit  from  higher  HQ  before  resorting  to 
the  active  use  of  force. 

9.  Demonstratic  is  or  other  actions  directed  against  the  MFO  that  are  not  seriously  endangering 
MFO  individuals,  installations,  or  equipment,  or  preventing  the  MFO  from  dischargng  it’s  duties 
shall  not  be  com  tered  by  the  active  use  of  force. 

10.  Since  guidance  cannot  cover  all  possible  situations  which  may  be  encountered,  common 
sense  and  good  :nilitary  judgement  must  be  applied  by  personnel  on  the  scene. 


INSTRUCTIONS  FOR  THE  USE  OF  FIREARMS 


GENERAL 

1.  Unless  you  are  ordered  to  make  ready  or  are  about  to  fire,  your  weapon  must  always  be 
made  safe:  No  live  round  in  the  breech;  the  working  parts  forward;  and  the  safety  cat(^ 
applied.  You  will  normally  carry  your  weapon  fitted  with  an  empty  magazine. 

2.  Any  use  of  firearms  may  only  be  authorized  by  the  senior  officer,  NCO,  or  private  on  the 
scene.  When  the  situation  permits,  instructions  must  be  sought  from  higher  headquarters. 

3.  Only  when  MFO  units  or  individuals  are  being  subject  to  aimed  fire  or  other  lethal  attacks, 
may  weapons  by  fired  without  warning.  In  all  other  instances  weapons  may  be  fired  only  when 
the  active  use  of  force  is  required,  when  all  other  means  of  active  force  have  failed,  and  when 
the  MFO  challenging  procedure  has  been  used. 

CHALLENGING 

4.  The  MFO  Challenging  procedure  is  as  foUows: 

a.  Replace  the  empty  magazine  with  a  charged  one  from  your  pouch. 

b.  Shout  'HALT  -  KEF  -  ATSAR". 

c.  If  the  person  fails  to  halt,  cock  the  weapon  and  repeat  the  shout. 

CHALLENGING,  CONT. 
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d.  If  the  person  sdll  fails  to  halt,  two  warning  shots  are  fired  up  into  the  air  (so  as  not  to 
endanger  any  po^n). 

e.  If  the  person  still  fails  to  halt,  after  the  warning  shots  and  is  directly  threatening  you  or 
other  MFO  members,  then  you  may  open  fire  as  permitted  in  paragraph  5  below. 

OPENING  FIRE 

5.  If  you  have  to  open  fire,  you  should: 

a.  Fire  only  aimed  sho^  ^lenever  possible  directing  fire  primarily  so  as  to  disable 
your  target 

b.  Fire  no  more  rounds  than  necessary.  Stop  firing  as  soon  as  the  situation  permits. 

c.  Take  all  sensible  precautions  not  to  injure  anyone  other  than  your  target 


The  following  ROE  were  those  used  initially  by  the  Marines  with  the  Multi-^'  idonal  Force  in  Beirut 
These  ROE  were  overly  restrictive,  based  solely  on  self-defense.  They  were  inadequate  in  light  of  the 
Marine’s  mission,  viiich  included  training  the  Lebanese  Army  and  bolstering  the  Lebanese  Gowmment 
Missions  that  clearly  took  the  Marines  out  of  the  impartial  and  neutral  roles  as  peacekeepers. 

ROE  •  MNF 

WHITE  CARD 

THE  MISSION  OF  THE  MULTI-NATIONAL  FORCE  (MNF)  IS  TO  KEEP  THE 
PEACE.  THE  FOLLOWING  RULES  OF  ENGAGEMENT  WILL  BE  READ  AND  FULLY 
UNDERSTOOD  BY  ALL  MEMBERS  OF  THE  US  CONTINGENT  OF  THE  MNF: 

WHEN  ON  POST,  MOBILE  OR  FOOT  PATROL,  KEEP  A  LOADED  MAGAZINE  IN 
THE  WEAPON.  WEAPONS  WILL  BE  ON  SAFE,  WITH  NO  ROUNDS  IN  THE 
CHAMBER. 

DO  NOT  CHAMBER  A  ROUND  UNLESS  INSTRUCTED  TO  DO  SO  BY  A 
COMMISSIONED  OFFICER  UNLESS  YOU  MUST  ACT  IN  IMMEDIATE  .SRI.P-nF,FENSE 
WHERE  DEADLY  FORCE  IS  AUTHORTZED 

KEEP  AMMUNITION  FOR  CREW-SERVED  WEAPONS  READILY  A  v^AILABLE  BUT 
NOT  LOADED  IN  THE  WEAPON.  WEAPONS  WILL  BE  ON  SAFE  AT  >»LL  TIMES. 

CATJ.  Tr>rAT.  FORCES  TO  A.SSKT  IN  ALT.  SFT.F.nRFENSE  EFFORTS.  NOTIFY 
NEXT  SENIOR  COMMAND  TMMEDTATET  .Y 

USE  ONLY  THE  MINIMUM  DEGREE  OF  FORCE  NECESSARY  TO  ACCOMPUSH 
THE  MISSION. 

STOP  THE  USE  OF  FORCE  WHEN  IT  IS  NOT  LONGER  REQUIRED. 

IF  EFFECTIVE  FERE  IS  RECEIVED,  DIRECT  RETURN  FIRE  AT  A  DISTINCT 
TARGET  ONLY.  IF  POSSIBLE,  USE  FRIENDLY  SNIPER  FIRE. 

RESPECT  CIVILIAN  PROPERTY;  DO  NOT  ATTACK  IE  UNLESS  ABSOLUTELY 
NECESSARY  TO  PROTECT  FRIENDLY  FORCES. 

PROTECT  INNOCENT  CIVILIANS  FROM  HARM. 

RESPECT  AND  PROTECT  RECOGNIZED  MEDICAL  AGENCIES  SUCH  AS  RED 
CROSS,  RED  CRESCENT,  ETC. 

THESE  RULES  OF  ENGAGEMENT  WILL  BE  FOLLOWED  BY  ALL  MEMBERS  OF 
THE  US  MNF  UNLESS  OTHERWISE  DIRECTED. 


CONTINGENCY  PLANNING 


Force  headquarters  will  establish  states  of  readiness  usually  covering  key  personnel,  the  reserve  force, 
manning  of  normal  positions  and  temporary  observation  posts,  increased  patrolling,  reinforcement  of 
checkpoints,  issue  of  reserve  ammunition,  and  a  viable  evacuation  plan.  The  states  of  readiness  may  vary 
firom  force  to  force,  but  UN  forces  normally  have  three  states  of  readiness:  normal  vigilance,  increased 
violence,  and  full  alert  Each  increase  in  the  state  of  readiness  will  be  complemented  by  restrictions  on 
leave,  training,  and  movement 

Changes  in  the  states  of  readiness  are  normally  implemented  onty  by  the  force  CDR.  However,  in 
an  emergent^,  a  sector  CDR  may  order  a  higher  state  of  readiness  but  he  must  immediately  inform  the 
force  headquarters.  Changes  in  the  states  of  readiness  can  be  announced  by  radio  using  co^word(s)  to 
denote  the  state  of  readiness.  This  radio  announcement  will  be  followed  by  a  written  message.  The  use 
of  colored  banners  is  another  form  of  notification. 

Evacuation  Plan 

A  peacekeeping  force  may  need  to  be  evacuated  in  the  event  war  breaks  out  or  if  the  HN  withdravis 
its  consent  f  the  mandate.  The  evacuation  may  be  ordered  only  by  the  appropriate  authority,  e.  g.,  the 
UN  Security  Council,  multinational  organization,  or  allied  governments,  lie  force  CDR  is  dien 
responsible  to  the  UN  Secretary-General,  or  his  equivalent  in  a  non-UN  force,  for  the  safe  and  speedy 
evacuation  of  all  members  of  the  peacekeeping  force,  its  dependents,  accredit^  visitors,  and  observer 
group(s)  in  the  area,  and,  if  appropriate,  all  UN-affiliated  organizations. 

1^  force  headquarters  staff  is  responsible  for  ensuring  the  evacuation  plan  is  current  This  plan 
must  include  appropriate  egress  routes  by  ground  to  the  nearest  neutral  country  and  by  air  or  sea  out  of 
the  theater  of  the  peacekeeping  operations. 

Each  national  contingent  CDR  must  consider,  and  plan  for,  the  possibility  that  members  of  his  force 
may  need  to  be  evacuated  unilaterally.  In  this  instance,  the  national  contingent  CDR  must  coordinate 
with  the  force  headquarters  to  determine  if  ’the  contingent’s  positions  and  tasks  are  to  be  handed  over  to 
another  contingent  or  abandoned.  In  aU  instances,  the  evacuation  plan  must  include  specific  instructions 
for  destroying  critical  items,  equipment,  and  other  assets  )^ch  caimot  be  removed. 

Natural  Disasters  Force  contingency  plans  need  to  include  procedures  to  deal  with  earthquakes,  floods, 
forest  fires,  hurricanes,  and/or  tornadoes  if  the  peacekeeping  force  will  operate  in  an  area  susceptible  to 
any  of  these  natural  disasters. 

Reftigees  and  Displaced  Civilians  Members  of  any  p>eacekeeping  force  must  be  aware  of  the  possibility 
that  they  may  have  to  deal  with  refugees  and  other  displaced  civilians.  Therefore,  appropriate  planning 
actions  to  dc^  mth  this  contii^ency  must  be  completed  as  soon  as  possible. 


ONGOING  OPERATIONS 

UNOSOM  -  UN  Operation  in  Somalia,  1992,  3,000  member  force  initially  authorized,  only  500  deployed 
before  US  led  relief  operation  "Restore  Hope"  deployed  to  the  coimtry.  Initial  mandate  was  to  monitor 
and  protect  UN  relief  activities,  anticipate  expansion  of  this  mandate  as  enlarged  UN  force  relieves  the 
US  led  force. 

OPERATION  "RESTORE  HOPE"  -  While  not  a  peacekeeping  operation,  this  mission  was  deployed  to 
bolster  a  previously  established  peacekeeping  operation  (SC  Resolution  751)  which  was  unable  to  insure 
safe  delivery  of  fo^  supplies.  Authorized  by  SC  Resolution  794,  acting  under  the  authority  of  Chapter 
Vn,  the  Security  Counc^  authorized  member  states  to  "use  all  necessary  means  to  establish  as  soon  as 
possible  a  secure  environment  for  humanitarian  relief  operations  in  Somalia."  This  US  led  force  has 
received  assistance  (troops,  logistics,  or  financial)  from  over  40  countries. 
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"RESTORE  HOPE,"  CONT. 

This  operation  differs  from  peacekeeping  in  that  it  is  authorized  under  Chapter  VII,  with  no 
functioning  govemmmt  in  Somalia  to  eithw  accept  or  reject  to  force’s  presence.  The  lack  of  a 
functioning  goivemmeat  presents  unique  legal  issues  to  the  force  indud^  the  potential  for  assumption  of 
many  dvil  affairs  functions.  Below  is  an  excerpt  from  the  "Operation  Restore  Hope"  OPORDER  giving 
the  commander  responsibility  for  many  of  these  functions: 

APPENDIX  1  TO  ANNEX  E.  OPORD  001.  OPERATION  RESTORE  HOPE 

1.  Operation  Restore  Hope  will  impose  special  responsibilities  on  commanders  concerning  legal 
actions  and  legal  responsibilities  toward  the  Somali  population  in  areas  under  the  commander’s 
control  Commanders  should  ensure  their  level  of  legd  and  dvil  affairs  staffing  is  sufBdent  in  light 
of  these  special  and  unique  considerations. 

2.  Command  Responsibilities. 

2A.  Safety  and  security  of  the  local  population.  In  the  area  under  his  control,  a 
commande:  must  protect  the  population  not  only  from  attack  by  military  units,  but  also  from 
crimes,  riots,  and  other  forms  of  ddl  disobedience.  To  this  end,  commanders  udl 

2A1.  Demand  and  enforce  such  obedience  as  may  be  necessary  for  the  security  of  his 
forces  and  maintenance  of  law  and  order. 

2A2.  Where  necessary,  establish  rules  of  law  necessary  to  fulfill  this  obligation. 

2A3.  Detain  those  accused  of  criminal  acts  or  other  violations  of  public  safety  and 

security. 

2A3A.  Such  detention  shall  indude  reasonable  due  process  for  the  detainee 
under  the  circumstances. 

2A3B.  Persons  so  detained  will  not  be  detained  or  incarcerated  together  with 
persons  entitled  to  prisoner  of  war  (POW)  status. 

2A3C.  The  period  of  detention  will  continue  until  the  accused  person,  along  with 
available  evidence  of  his  crime,  can  be  turned  over  to  authorities  of  a  foUow-on  peacekeeping 
organization  or  a  properly  constituted  local  government 

2B.  Hjgiene  and  Public  Health.  To  the  fullest  extent  possible,  the  commander  has  the 
duty  of  ensu'  ing  and  maintaining,  with  the  cooperation  of  international  national  and  local 
authorities,  oiedical  services  and  public  health  and  hy^ene  in  the  area  under  his  control 
2B  U  In  particular,  conunanders  must  apply  those  proph^ctic  and  preventive 
measures  necessary  to  combat  the  spread  of  contagious  diseases  and  epidemics  among  those 
refugee  poprJations  that  can  gather  in  secure  areas. 

2B2.  The  absence  or  ineffectiveness  of  international  national  or  local  medical  or 
health  organizations  does  not  relieve  the  commander  of  this  responsibility. 

2C.  Food  and  medical  supplies.  It  is  the  specific  purpose  of  Operation  Restore  Hope  to 
provide  and  allow  the  passage  of  food,  medical  supplies,  and  other  necessities  of  life  to  the 
Somali  population.  In  those  areas  under  the  commander’s  control  it  is  his  responsibility  to 
ensure  that  required  goods  are  in  fact  provided  to  the  fullest  extent  of  his  ability.  Ideally,  this 
function  will  be  fulfilled  in  cooperation  with  international  relief  organization.  But  failures  on  the 
part  of  those  organizations  do  not  relieve  the  commander  of  this  responsibility. 

3.  Identification,  classification,  and  treatment  of  detained  persons.  The  nature  of  Operation 
Restore  Hope  will  expose  the  commander  to  at  least  three  legal  classifications  of  persons  who 
may  come  under  his  control.  Each  classification  carries  with  it  different  rights  and 
responsibilities.  A  suggested  guide  for  commanders  based  on  probable  situations  follows: 

3A.  Combatant  vs  noncombatant.  This  is  the  initial  question.  If  a  person  or  group  of 
persons  is  captured  while  engaged  in  the  type  of  activity  normally  assodated  with  combatants, 
e.g.,  attack  on  a  convoy,  those  persons  should  be  accorded  POW  status. 

3A1.  A  person  or  group  of  persons  engaged  in  an  activity  normaUy  associated  with  a 
civilian  crime,  e.g.,  attacking  and  beati^  a  woman  to  steal  food,  would  normally  be  classified 
noncombatants  and  detained  a  criminals. 
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3A2.  In  those  situations  ndiere  the  actions  of  the  person  or  group  are  unclear  or 
ambiguous,  those  persons  should  be  accorded  POW  status  until  such  time  as  a  tribunal 
ccmvomd  to  determine  their  status  determines  that  POW  status  is  not  warranted. 

3B.  Refugees  and  displaced  civilians.  Such  persons  are  clearly  noncombatants  and  are 
generally  entitled  to  the  protection  and  treatment  listed  in  paragraph  2. 

3B1.  Refiigees  may  lose  their  status  by  committing  a  hostile  or  criminal  act 
3B2.  Refi^ees  and  displaced  civilians  are  sulgect  to  reasonable  controls  necessary  for 
the  welfare  of  the  force.  For  example,  persons  may  be  required  to  surrender  their  weapons  as 
a  condition  of  entry  to  a  displaced  civilians  camp. 

3B3.  Commanders  may  not  grant  political  asylum  to  any  person.  In  those  cases 
vrfiere  a  person  requesting  politick  as^um  is  reasonably  believed  to  be  m  physical  danger,  a 
commander  may  grant  temporary  refi^  pending  a  determination  by  U.S.  State  Department 
ofSdals. 

General  Order  Nuinh«w  Oiik  (O  leration  Restore  Honel 

To  establish  guidance  on  the  acti/ities  of  U.S.  personnel  considered  essential  to  the  successful 
combined  operations  of  U.S.  and  friendly  forces  and  to  preserving  foreign  relations  General  Order 
Number  One  is  issued: 

A.  Applicability.  This  General  Order  is  applicable  to  all  U.S.  military  personnel  of  Operation 
Restore  Hope  and  to  civilians  ser.ing  with,  employed  by,  or  accompanying  the  forces  of 
Operation  Restore  Hope  in  USCENTCOM  AOR.  Conunanders  are  ^ected  to  readdress  this 
General  Order  to  their  units  and  ensure  the  mdest  dissemination  to  all  levels  of  command. 

B.  Authority.  Utle  10  United  States  Code  Sec^on  164(C)(1)(F)  and  the  Uniform  Code  of 
Military  Justice  (UCMJ),  Utle  10  United  States  Codes  Sections  801-940. 

C.  Prohibited  Activities. 

(1) .  Introduction,  purchase,  ;x)ssession,  use,  or  sale  of  privately  owned  firearms, 
ammunition,  or  explosives.  Indi^iuals  possessing  any  of  these  items  on  the  effective  date  of  this 
General  Order  may  arrange  for  Sidekeeping  of  such  items  with  their  unit’s  Military  Law 
Enforcement  Activity. 

(2) .  Entrance  by  non-mosleris  into  a  Mosque  or  other  site  of  Islamic  Religious 
significance,  unless  directed  by  su  «rior  authority  or  required  by  military  necessity. 

(3) .  Introduction,  purchase,  possession,  use,  sale,  transfer,  manufacture,  or  consumption  of 
any  alcoholic  beverage. 

(4) .  Introduction,  purchase,  possession,  use,  sale  or  transfer  of  the  narcotic  stimulant 
known  as  "KHAT.” 

(5) .  Gambling  of  any  kind  including,  but  not  limited  to  sports  pools,  lotteries,  and  raffies. 

(6) .  Removing,  possession,  selling,  defacing,  destroying  archeological  artifacts  or  national 
treasures. 

(7) .  Selling  bartering,  or  exchanging  currency  other  than  at  the  official  exchange  rate. 

(8) .  Taking  or  retention  of  individual  souvenirs  of  the  operation  in  Somalia. 

(A)  Explanation  of  prohibition: 

-1-  Private  property  caimot  be  legally  confiscated.  The  wrt^ngful  taking  of 
private  property,  even  temporaiil),  is  a  violation  of  Article  121,  UCMJ. 

-2-  Public  property  captured  by  U.S.  personnel  is  property  of  the  United  States. 
Wrongful  retention  of  such  property  by  an  incUvidual  is  violation  of  Article  103,  UCMJ. 

-3-  No  weapon,  munitions,  military  document  or  equipment  captured  or  acquired 
by  any  means  other  that  official  issue  may  be  retained  for  personal  use  or  shipped  out  of  the 
AOR  for  personal  retention  or  control. 

(B)  Limited  Exceptions: 

-1-  Souvenirs,  other  than  weapons  or  munitions  of  any  kind,  that  have  been 
legitimately  purchased  are  authorized. 


Y-17 


•2'  Property  with  mininml  intrinsic  value  that  has  been  abandoned,  Le.,  the 
public  or  private  owner  cannot  be  notified,  may  be  retained  by  U5.  personnel  as  souvenirs  upon 
approval  of  their  nnir  commander.  Individuals  are  not  authorized  to  retain  bayonets  or  other 
items  of  weaponry  as  souvenirs. 

(9).  SeOing,  reselling,  loaning,  or  otherwise  transferring  to  anyone,  rationed  or  controlled 
items  or  relief  supplies  outside  of  official  relief  channels. 

D.  Further  restrictions:  .  .  ,  /j 

(1) .  Adopting  as  pets  or  mascots,  caring  for,  or  feeding  any  type  of  domestic  animal  (dogs, 
fafg  monkeys,  sheep,  goats,  or  rodents)  or  any  Qrpe  of  wild  animal.  Hese  animals  are  infected 
with  a  variety  of  zoonotic  diseases  rhwt’  can  be  transmitted  to  humans,  and  can  harbor  vectors 
cnpahV-  of  transmitting  diseases  to  humans  (induding  rabies,  African  tick  typhus  and 
leishmaniasis)  that  have  a  Mgh  potential  for  adverse^  affecting  the  health  of  the  command. 

(2) .  Providing  food  items  directly  to,  or  feeding  dvilian  refugees  any  food  substance  unless 
under  the  direct  supervision  of  a  physician.  Many  foods,  such  as  meals,  ready  to  eat,  prese^  a 

caloric  load  to  malnourished  or  starving  people.  If  appropriate  renourishment,  consistin;; 
of  rehydration  and  less  intense  food  items,  is  not  accomplished  firet,  death  is  a  possible 
outcome. 

E.  Punitive  Order.  Paragraph  C  of  this  General  Order  is  Punitive  in  nature.  Persons  subject 
to  the  UCMF  may  be  punished  hereunder.  Civilians  serving  with,  employed  by,  or 
accompanying  the  JTF  in  the  USCENTCOM  AOR  may  face  criminal  prosecution  or  adverse 
administnutive  action  for  violation  of  this  General  Order. 

F.  Individual  Duty.  All  persons  subject  to  this  General  Order  are  charged  with  the  duty  to 
become  fatniliar  with  this  regulation  and  local  laws  and  customs.  Operation  Restore  Hope 

United  States  Armed  Forces  and  civilian  personnel  into  CENTCOM  AOR  countries 
Miere  Tglamir  law  and  local  customs  prohibit  or  restrict  certain  activities  which  are  generally 
permissible  in  western  societies.  All  personnel  shall  avoid  any  action,  whether  or  not  specifically 
prohibited  by  this  regulation,  which  ndght  result  in  or  reasonably  be  expected  to  create  the 
appearance  of  a  violation  of  this  regul^on  or  local  laws  or  customs. 

G.  Unit  rywnwiander  responsibility.  Unit  commanders  and.  supervisors  are  charged  with 
wnmiring  that  all  persoimel  are  briefed  on  the  prohibitions  and  requirement  of  this  General 
Order.  Commanders  and  supervisors  are  exp^ed  to  exercise  good  judgement  m  enforcing  this 
General  Order. 

H.  rrmfigr-arinn  of  Contraband.  Items  which  are  determined  to  violate  this  General  Order 
constitute  contraband  and  may  be  confiscated.  Commander,  supervisors,  military  customs 
inspectors,  and  other  officials  will  enforce  this  General  Order  in  their  inspections  of  personnel 
and  equipment  prior  to  and  during  deployment  to  the  AOR  and  upon  redeployment  from  the 
AOR.  Before  destruction  of  contraband,  commanders  or  Law  Enforcement  Personnel  should 
coordinate  with  their  Staff  Judge  Advocate. 

I.  Effective  Date.  This  General  Order  is  effective  immediately. 

J.  Expiration.  This  General  Order  will  expire  vdien  rescinded  by  Commander,  JTF  or  higher 
authoi^. 

K.  Waiver  Authority.  Authority  to  waive  or  modify  the  prohibitions  of  this  General  Order  is 
delegated  to  the  JTF  Chief  of  Staff.  All  waiver  requests  shall  be  coordinated  through  the  JTF 
Staff  Judge  Advocate. 


UNTAC  -  UN  Thmsitional  Authority  in  Cambodia  (UN’s  largest  and  costliest  PKO),  1992.  20,000 
member  military  and  civilian  force  from  over  90  countries.  The  force  with  the  most  ambitious  mandate  of 
any  prior  force,  will  virtually  administer  the  country  pending  UN  organized  elections.  There  are  about  50 
US  personnel  ass^ned  to  thus  force.  Due  to  the  fact  that  many  elements  of  the  Khmer  Roi^e  are  not 
complying  with  the  terms  of  the  cease-fire  accord,  the  force  is  having  trouble  accomplishing  its  mission  to 
supervise  government  functions  and  elections  while  rebuilding  the  county  and  disarming  factions.  The 
Security  Council  has  imposed  Chapter  Vn  sanctions  and  embargoes  against  the  Khmer  Rouge  to  try  and 
force  compliance.  The  peacekeepers  have  been  the  targets  of  Iddnappings  and  other  forms  of  harassment, 
with  some  injury  and  loss  of  life.  Annual  cost  nearly  1.3  billion. 


Y-18 


UNPROFOR  •  UN  Protection  Force  in  Yugoslavia,  1992,  16,000  plus  member  force  (including  US  MASH 
unit)  to  monitor  cease-fire  in  Croatia.  The  initial  deployment  of  tius  force  to  Croatia  followed  the 
traditional  peacekeeping  rules,  mainly  the  consent  of  all  the  parties  to  the  conflict.  Although  at  the  time 
of  force  deployment  no  SOFA  had  been  entered  into  (still  had  not  been  entered  into  at  the  time  of  the 
US  MASH  deployment  in  late  1992),  the  parties  have  been  following  the  model  UN  SOFA  for 
peacekeeping  operations.  As  the  fighting  escalated  in  Bosnia-Herzegovina,  the  Security  Counsel  expanded 
the  force  and  mandate  to  include  protection  of  relief  shipments  in  Bosnia-Herzegovina.  This  has  l^n 
done  in  many  cases  without  the  consent  of  the  fighting  Actions  in  Bosnia  and  in  conjunction  with  Chapter 
Vn  sanctions  and  embargoes.  This  has  often  made  tte  peacekeepers  targets  by  either  side  to  the  conflict, 
with  the  peacekeepers  still  operatipg  under  a  very  restrictive  peacekeeping  RO&  There  have  been 
numerous  injuries  and  deaths  among  the  peacekeepers  serving  in  Bosnia. 

The  US  task  force  consists  of  a  MASH  and  logistical  support  elements  (about  350  personnel).  The 
US  force  is  assigned  to  the  UN  and  attached  to  HQ,  UNPROFOR,  Zagreb,  with  the  same  status  as  any 
members  of  the  UN  force.  The  UN  has  agreed  that  no  part  of  the  US  force  will  not  be  deployed  into 
Bosnia.  The  US  forces  operate  under  the  UN  ROE.  The  following  additional  guidance  on  ROE  has 
been  ^ven  to  the  US  forces: 

ROE:  .  .  .  soldiers  carrying  out  this  mission  apply  the  UNPROFOR  ROE  insofar  as  it  is 
consistent  with  the  guid^ce  below.  Nothing  in  these  rules  negates  a  soldier’s  obligation  to  take  all 
necessary  and  appropriate  actions  for  unit  and  personal  self-defense. 

A.  Soldiers  are  authorized  to  cany  ^raapons  with  loaded  magazines  when  carrying  out  missions. 

B.  Soldiers  will  use  minimum  force  necessary  under  the  circumstances,  always  acting  under  the 
direction  of  the  senior  officer  or  NCO  present 

C.  If  soldiers  are  fired  upon,  fire  back  if  necessary  in  self-defense. 

D.  If  it  reasonably  appears  that  soldiers  are  about  to  be  fired  upon,  weapons  may  be  fired  in 
self-defense. 

E.  Concentrate  use  of  weapons  on  targets  only,  avoiding  danger  to  bystanders. 

F.  Cease  use  of  weapons  ^en  the  threat  is  over. 

G.  Allow  anyone  who  signals  a  desire  to  surrender  to  do  so.  Retain  Custody  of  detainees  until 
they  can  be  turned  over  to  UNPROFOR.  Treat  detainees  humanely. 


ONUSAL  -  UN  ObKtvatkn  ^fiasiaa  in  El  SiKadoi;  1992.  500  member  militaiy  and  civilian  police  force  to  monitor 

truce.  Annual  cost  58  million. 

MINURSO  •  UN  Miminn  for  the  Referendum  in  WeMezn  Sahara,  1991.  Force  of  about  375  (30  US  personnel)  to  monitor 
cease-fiie  and  hold  referendum  for  independence  or  joining  Morocco.  Annual  cost  143  Million. 

UNDCOM  -  UN  baq-Xonait  Obaeivation  hffiarion,  1991.  Force  of  over  500  personnel  (20  US  personnel)  to  monitor  truce. 
Annual  cost  33  Millim. 

U^VEM  n  -  UN  Angola  Veii&adian  hfisnon  n,  1991.  440  personnel  monitor  peace  accords  and  election.  Annual  cost  42 
million. 

MPO  -  Mnltinationai  Poroe  and  Ofisenwia,  1982.  Consists  of  one  US  combat  battalion,  one  US  support  battalion,  and  two 
combat  battalions  and  support  personnel  from  ten  other  countries. 

UNIFIL  -  UN  fetmim  Force  in  Lebanon,  1978.  Current  strength  of  about  6,000  personnel,  mission  to  restore  peace  and 

security  in  Southern  Lebanon.  The  US  had  observers  assigned  as  part  of  this  operation  until  the  kidnapping  and  death  of 
Marine  LtCol  William  Higgins.  The  US  and  its  personnel,  not  being  perceived  as  neutral,  becam.:  targets.  This  operation  has 
nearly  140  peacekeepers  die  since  its  creation,  the  deadliest  peacekeeping  operation  since  the  Congo,  1960..64.  Annual  cost  157 
million. 

UNDOP  •  UN  Diaeagpgemeiit  Obaervatioa  Force  (Golan  H;:ights),  1974.  Current  strength  of  over  1300  personnel,  mission  to 
supervise  cease-Rre  between  Israel  and  Syria.  Annual  cost  42  million. 

UNFICYP  -  UN  Feacekeeping  Force  in  Qtptus,  1964.  2300  personnel  supervise  cease-fire  and  buffer  zone  between 

Greek  and  Turkish  Cypriots.  Annual  cost  31  million. 

UNMOtilP  -  UN  MOifeiy  Observer  Group  in  India  and  Pakistan,  1949.  Force  of  about  40  personnel  supervise  cease-fire 
between  India  and  Pakistan.  During  the  initial  years  of  this  operation  the  US  had  observers  assigned  to  it.  The  US  presence 
was  ended  after  complaints  from  India.  Annual  cost  5  million. 
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UNTSO  -  UN  Tkooe  SupewiaoB  Oqpmiatiaii,  1948.  300  (3S  US)  personnel  supervise  Armistice  Agreements  and  cease-fires  in 
the  Suez  Canal  area  and  the  Golan  Heights.  Annual  cost  31  million. 
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THE  UNTIED  NAHONS 


1.  The  Impact  of  UN  Actions  on  the  US 

Alt  n,  section  2  of  the  US  Constitution  gives  the  President  the  duly  (and  implied  authority)  to  faithfully  execute  the  laws, 
including  our  international  obligations.  But  ■  later  act  of  Congress  would  supersede  a  treaty  (UN  Charter)  or  principle  of 
International  law  for  domestic  purposes. 

Security  Council  decisions  under  Chapter  VII  (UN  Charter)  are  legally  binding  on  the  US.  Therefore,  the  President  has  the 
duty,  and  Constitutional  authority,  to  carry  out  such  decisions. 

Securtiy  Council  recommendations  (or  authorizationsl.  however,  are  not  mandatory,  and  create  no  legal  obligation  on  the  US. 
These  are  not  within  the  President’s  duty,  and  poirer,  to  "futhfblly  execute."  The  l^^dent  can  respond  to  resolutions  that  are 
within  his  own  Constitutional  authority  generally,  or  within  authority  conferred  by  Congress. 

Art  43  (provides  for  forces)  is  mandatory,  creating  a  legal  obligation  for  states  to  negotiate  agreements  on  the  initiative  of  the 
Security  Council  "as  soon  as  passible"  (considering,  of  course,  permanent  members’  ri^t  to  veto).  US  domestic  law,  the  UN 
Participation  Act  of  194S,  requires  Congressional  approval  of  Art  43  agreements.  When  Congress  approves  the  agreement,  the 
Presidrat  needs  no  further  auttorization  ftom  Congrea  to  make  Ui  forces  available  for  UN  action.  But,  Congress  should  eliminate 
"War  Powers"  issues  when  it  approves  the  measure  initially;  otherw  «,  questions  remain  whether  US  domestic  'aw  allows  the  use  of 
US  forces.’^ 


THE  UN  CHARTER 
INTRODUCTOPY  NOTE 

The  Charter  of  the  United  Nations  was  signed  on  26  June  1945,  in  San  Francisco,  at  the  conclusion  of  the  United  Nations 
Conference  on  International  Organization,  and  came  into  force  on  24  October  1945.  The  Statute  of  the  International  Court  of  Justice 
is  an  integral  part  of  the  Charter. 

Amendments  to  Articles  23,  27  and  61  of  the  Charter  were  adopted  by  the  General  Assembly  on  17  December  1963  and  came 
into  force  on  31  August  1965.  A  further  amendment  to  Article  61  was  adopted  by  the  General  Assembty  on  20  December  1971,  and 
came  into  force  on  24  September  1973.  An  amendment  to  Article  109,  adopted  by  the  General  Assembly  on  20  December  1965,  came 
into  force  on  12  June  11^ 

The  amendment  to  Article  23  enlargut  the  membership  of  the  Security  Council  from  eleven  to  fifteen.  The  amended  Article  27 
provides  that  decisions  of  the  Security  Crancil  on  procedure  matters  shall  be  made  by  an  aEirmative  vote  of  nine  members  (formerly 
seven)  and  on  all  other  matters  by  an  affirmative  vote  of  nine  memb<  rs  (formerly  seven),  including  the  concurring  votes  of  the  five 
permanent  members  of  the  Security  Council. 

The  amendment  to  Article  61,  which  entered  into  force  on  31  August  1965,  enlarged  the  membership  of  the  Economic  and 
Social  Council  from  eighteen  to  twenty<seven.  The  subsequent  amendr  :ent  to  that  Article,  which  entered  into  force  on  24  September 
1973,  further  increased  the  membership  of  the  Council  from  twenty-se'  en  to  fifty>four.  The  amendment  to  Article  109,  which  relates 
to  the  first  paragraph  of  [hat  Artitle,  provides  that  a  General  Conference  bi  Member  States  for  the  purpose  of  reviewing  the  Charter 
may  be  held  at  a  date  and  place  to  be  Rxed  by  a  two-thirds  vote  of  the  members  of  the  General  Assembly  and  by  a  vote  of  any 
nine  members  (formerly  seven)  of  the  Security  Council.  Paragraph  3  of  Article  I  09,  which  deals  with  the  consideration  of  a  possible 
review  conference  during  the  tenth  regular  session  of  the  General  Assembly,  has  been  retained  in  its  original  form  in  its  reference 
to  a  "vote,  of  any  seven  members  of  the  Security  t'ouncil",  the  paragraph  having  been  acted  upon  in  1955  by  the  General  Assembly, 
at  its  tenth  regular  session,  and  by  the  Security  Council 


CHARTER  OP  THE  UNITED  NATIONS 

WE  THE  PEOPLES  OF  THE  UNITED  NATIONS  DETERMINED 

to  save  succeeding  generations  from  the  scourge  of  war,  which  twice  in  our  lifetime  has  brought  untold  sorrow  to  mankind,  and 

to  reafHrm  faith  in  fundamental  human  rights,  in  the  dignity  and  worth  of  the  human  person,  in  the  equal  rights  of  men  and 
women  and  of  nations  large  and  small,  and 

to  establish  conditions  under  which  justice  and  respect  for  the  obligations  arising  from  treaties  and  other  sources  of  international 
law  can  be  maintained,  and 

to  promote  social  progress  and  better  standards  of  life  in  larger  freedom, 

AND  FOR  THESE  ENDS 


'^aken  from  American  Society  of  Intemation  Law  Newsletter,  D  cember,  1992. 
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to  practice  tolerance  and  live  together  in  peace  with  one  another  as  good  nei^bors,  and 

to  bite  our  strength  to  maintain  inter>national  peace  and  secure,  and  to  ensure,  by  the  acceptance  of  principles  and  the 
institution  of  methods,  that  armed  force  shall  not  be  used,  save  in  the  common  interest,  and  to  employ  international  machinery 
for  the  promotion  of  the  economic  and  social  advancement  of  all  peoples, 

HAVE  RESOLVED  lO  COMBINE  OUR  EFFORTS  TO  ACCOMPLISH  THESE  AIMS 

Accordingly,  our  respective  Governments,  through  representatives  assembled  in  the  city  of  San  Francisco,  who  have  exhibited 
their  full  powers  found  to  be  in  good  and  due  form,  have  agreed  to  the  present  Charter  of  the  United  Nations  and  do  hereby 
establish  an  international  organization  to  be  known  as  the  United  Nations. 


CHAPTERI 

PURPOSES  AND  PRINCIPLES 
Article  I 

The  Purposes  of  the  United  Nations  are: 

1.  To  maintain  international  peace  and  security,  and  to  that  end:  to  take  effective  collective  measures  for  the  prevention  and 
removal  of  threats  to  the  peace,  and  for  the  suppression  of  acts  of  aggression  or  other  breaches  of  the  peace,  and  to  bring  about 
by  peaceful  means,  and  in  conformity  with  the  principles  of  justice  and  international  law,  adjustment  or  settlement  of  international 
disputes  or  situations  which  might  lead  to  a  breach  of  the  peace; 

Z  To  develop  friendly  relations  among  nations  based  on  respect  for  the  principle  of  equal  rights  and  self-determination  of 
pe<^>tes,  and  to  tak?  other  appropriate  measures  to  strengthen  universal  peace; 

3.  To  achieve  international  cooperation  in  solving  international  problems  of  an  economic,  social,  cultural,  or  humanitarian 
character,  and  in  promoting  and  encouraging  respect  for  human  rights  and  for  fundamentel  freedoms  for  all  without  distinction  as 
to  race,  sex,  language,  or  religion;  and 

4.  To  be  a  center  for  harmotiizing  the  actions  of  nations  in  the  attainment  of  these  common  ends. 

Article  2 

The  Organization  and  its  Members,  in  pursuit  of  the  Purposes  stated  in  Article  1,  shall  act  in  accordance  with  the  following 
Principles. 

1.  The  Organization  is  based  on  the  principle  of  the  sovereign  equality  of  all  its  Members. 

Z  All  Members,  in  order  to  ensure  to  all  of  them  the  ri^ts  and  benefits  resulting  from  membership,  shall  fulfil  in  good  faith 
the  obligations  assumed  by  them  in  accordance  with  the  present  Charter. 

3.  All  Members  shah  settle  their  international  disputes  by  peaceful  means'ln  such  a  manner  that  international  peace  and  security, 
and  justice,  are  not  endangered. 

4.  All  Members  shall  refrain  in  their  inter-national  relations  from  the  threat  or  use  of  force  against  the  territorial  integrity  or 
political  independence  of  any  state,  or  in  any  other  manner  inconsistent  with  the  Purposes  of  the  United  Nations. 

5.  All  Members  shall  give  the  United  Nations  eveiy  assistance  in  any  action  it  takes  in  accordance  with  the  present  Charter, 
and  shall  refrain  from  giving  assistance  to  any  state  against  which  the  United  Nations  is  taking  preventive  or  enforcement  action. 

6.  The  Organization  shall  ensure  that  states  which  are  not  Members  of  the  United  Nations  act  in  accordance  with  these  Principles 
so  far  as  may  be  necessary  for  the  maintenance  of  international  peace  and  security. 

7.  Nothing  contained  in  the  present  Charter  shall  authorize  the  United  Nations  to  intervene  in  matters  which  are  essentially 
within  the  domestic  jurisdiction  of  any  state  or  shall  require  the  Members  to  submit  such  matters  to  settlement  under  the  present 
Charter,  but  this  principle  shall  not  prejudice  the  application  of  enforcement  measures  under  Chapter  VII. 


CHAPTER  n 
MEMBERSHIP 

Article  3 

The  original  Members  of  the  United  Nations  shall  be  the  states  which,  having  participated  in  the  United  Nations  Conference 
on  International  Organization  at  San  Francisco,  or  having  previously  signed  the  Declaration  by  United  Nations  of  1  January  1942, 
sign  the  present  Clu'rter  and  ratify  it  in  accordance  with  Article  110. 

Article  4 

1.  Membership  in  the  United  Nations  is  open  to  alt  other  peace-loving  states  which  accept  the  obligations  contained  in  the 
present  Charter  and,  in  the  judgment  of  the  Organization,  are  able  and  willing  to  cany  out  these  obligations. 

2.  The  admission  of  any  such  state  to  membership  in  the  United  Nations  will  be  effected  by  a  decision  of  the  General  Assembly 
upon  the  recommendation  of  the  Security  Council. 


Article  5 

A  Member  of  the  United  Nations  against  which  preventive  or  enforcement  action  has  been  taken  by  the  Security  Council  may 
be  suspended  from  the  exercise  of  the  rights  and  privileges  of  membership  by  the  General  Assembly  upon  the  recommendation  of 
the  Security  Council.  The  exercise  of  these  rights  and  privileges  may  be  restored  by  the  Security  Council. 

Article  6 

A  Member  of  the  United  Nations  which  has  persistently  violated  the  Principles  contained  in  the  present  Charter  may  be  expelled 
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bom  the  Organization  by  the  General  Afsembty  upon  the  recommendation  of  the  Security  Council. 


CHAPTER  m 
ORGANS 

Article  7 

1.  There  are  established  as  the  principal  organs  of  the  United  Nations:  a  General  Assembly,  a  Security  Council,  an  Economic 
and  Social  Council,  a  Trusteeship  C^dl,  an  International  Court  of  Justice,  and  a  Secretariat 

2.  Such  subsidiiaty  organs  as  may  be  found  necessary  may  be  established  in  accordance  with  the  present  Charter. 


Article  8 

The  United  Nations  shall  place  no  restrictions  on  the  eligibility  of  men  and  women  to  participate  in  any  capacity  and  under 
oonditioos  of  equality  in  its  principal  and  subsidiary  organs. 


CHAPTER  IV 

THE  GENERAL  ASSEMBLY 

Comp^tion 

Article  9 

1.  The  General  Assembly  shall  consist  of  all  the  Members  of  the  United  Nations. 

2.  Each  Member  shall  have  not  more  than  five  representatives  in  the  General  Assembly. 

Functions  and  Powers 


Article  10 

The  General  Assembly  may  discuss  any  questions  or  any  matters  within  the  scope  of  the  present  Charter  or  relating  to  the 
powers  and  functions  of  any  organs  provided  for  in  the  present  Charter,  and,  except  as  provided  in  Article  12,  may  make 
recommendations  to  the  Members  of  the  United  Nations  or  to  the  Security  Council  or  to  both  on  any  such  questions  or  matters. 

Article  11 

1.  The  General  Assembly  may  consider  the  general  principles  of  co-operation  in  the  maintenance  of  international  peace  and 
security,  including  the  principles  governing  disarmament  and  the  regulation  of  armaments,  and  may  make  recommendations  with 
regard 

to  such  principles  to  the  Members  or  to  the  Security  Council  or  to  both. 

2.  The  General  Assembly  may  discuss  any  questions  relating  to  the  maintenance  of  inter-national  peace  and  security  brought 
before  it  by  any  Member  of  the  United  Nations,  or  by  the  Security  Council,  or  by  a  state  which  is  not  a  Member  of  the  United 
Nations  in  accordance  with  Article  3S,  paragraph  2,  and,  except  as  provided  in  Article  12,  may  make  recommendations  with  regard 
to  any  such  questions  to  the  state  or  states  concerned  or  to  the  Security  Council  or  to  both.  Any  such  question  on  which  action  is 
necessary  shall  be  referred  to  the  Security  Council  by  the  General  Assembly  either  before  or  after  discussion. 

3.  The  General  Assembly  may  call  the  attention  of  the  Security  Council  to  situations  ’which  are  likely  to  endanger  international 
peace  and  security. 

4.  The  powers  of  the  General  Assembly  set  forth  in  this  Article  shall  not  limit  the  general  scope  of  Article  10. 

Article  12 

1.  While  the  Security  Council  is  exercising  in  respect  of  aity  dispute  or  situation  the  functions  assigned  to  it  in  the  present 
Charter,  the  General  Assembly  shall  not  make  any  recommendation  with  regard  to  that  dispute  or  situation  unless  the  Security 
Council  so  requests. 

2.  The  Semtary-General,  with  the  consent  of  the  Security  Council,  shall  notify  the  General  Assembly  at  each  session  of  any 
matters  relative  to  the  maintenance  of  international  peace  and  security  which  are  being  dealt  with  by  the  Security  Council  and  shall 
similarly  notify  the  General  Assembly,  or  the  Members  of  the  United  Nations  il  the  General  Assembly  is  not  in  session,  immediately 
the  Security  Council  ceases  to  deal  with  such  matters. 


Article  13 

1.  The  General  Assembly  shall  initiate  studies  and  make  recommendations  for  the  purpose  of: 

a.  promoting  international  co-operation  in  the  political  field  and  encouraging  the  progressive  development  of  international 
law  and  its  codification; 

b.  promoting  international  cooperation  in  the  economic,  social,  cultural,  educational,  and  health  fields,  and  assisting  in  the 
realization  of  human  rights  and  fundamental  freedoms  for  all  without  distinction  as  to  race,  sex,  language,  or  religion. 

2.  The  further  responsibilities,  functions  and  powers  of  the  General  Assembly  with  respect  to  matters  mentioned  in  paragraph 
1(b)  above  are  set  forth  in  Chapters  IX  and  X. 


Article  14 

Subject  to  the  provisions  of  Article  12,  the  General  Assembly  may  recommend  measures  for  the  peaceful  adjustment  of  any 
situation,  regardless  of  origin,  which  it  deems  likely  to  impair  the  general  welfare  or  friendly  relations  among  nations,  including 
situations  resulting  from  a  violation  of  the  provisions  of  the  present  Charter  setting  forth  the  Purposes  and  Principles  of  the  United 
Nations. 
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Aiticie  15 

1.  Hie  Genenl  AfMinbly  shall  receive  and  consider  annu^  and  special  reports  from  the  Security  Council;  these  reports  shall 
include  an  account  of  the  measures  that  the  Security  Council  has  decided  upon  or  taken  to  maintain  international  peace  and  security. 

2.  The  General  Assembty  shall  receive  and  ctmader  reports  from  the  other  organs  of  the  United  Nations. 

Article  16 

The  General  Assembty  shall  perform  such  functions  with  respect  to  the  international  trusteeship  tystem  as  are  assigned  to  it 
under  Chapters  Xn  and  xm,  including  the  approval  of  the  trusteeship  agreementt  for  areas  not  derignated  as  strategic. 

Article  17 

1.  The  General  Assembty  shall  consider  and  approve  the  budget  of  the  Organization. 

2.  The  eqienses  of  the  Organization  shall  be  borne  by  the  Members  as  apportkmed  by  the  Genenl  Assembty. 

3.  The  Goieral  Assembty  shall  consider  and  approve  any  financial  and  budgetary  arrangements  with  spedali^  agencies  referred 
to  in  Article  57  and  shall  ezamine  the  administntive  budgets  of  such  specialized  agencies  with  a  view  to  making  recommendations 
to  the  agencies  concerned. 

Voting 

Article  18 

1.  Each  member  of  the  General  Assembty  shall  have  one  vote. 

2.  Decisions  of  the  General  Assembty  <m  important  questiems  shall  be  made  by  a  two-thirds  majority  of  the  members  present 
and  voting.  These  questioos  shall  include:  recommendations  with  respect  to  the  maintenance  of  international  peace  and  security,  the 
election  of  the  non-permanent  members  of  the  Security  Council,  the  election  of  the  members  of  the  Economic  and  Social  Council, 
the  election  of  members  of  the  Truteeship  Council  in  accordance  with  paragraph  1(c)  of  Article  86,  the  admissimi  of  new  Members 
to  the  United  Nations,  the  suspension  of  the  rights  and  privileges  of  members^,  tim  expulsion  of  Members,  questions  relating  to 
the  operation  of  the  trusteeship  system,  and  budgetary  questions.  3.  Decisions  on  other  questions,  including  the  determination 
of  ad&tional  categories  of  questions  to  be  decided  by  a  two-thirds  majority,  shall  be  made  by  a  majority  of  the  members  present  and 
voting. 


Artide  19 

A  Member  of  the  United  Nations  which  is  in  arrears  in  the  ptyment  of  its  financial  contributions  to  the  Organization  shall 
hrnm  no  vote  in  the  General  Assembty  if  the  amount  of  its  arrears  equals  or  exceeds  the  amount  of  the  contributions  due  from  it 
for  the  preceding  two  full  years.  The  General  Assembty  may,  nevertheless,  permit  such  a  Member  to  vote  if  it  is  satisfied  that  the 
failure  to  pay  is  due  to  conditions  beyond  the  control  of  the  Member. 

Procedure 

Artkle  20 

The  General  Assembty  shall  meet  in  regular  aimual  sessions  and  in  such  special  sessions  as  occasion  may  require.  Special  sessions 
shall  be  convoked  by  the  Secretary-General  at  the  request  of  the  Security  Council  or  of  a  majority  of  the  Members  of  the  United 
Nations. 

Article  21 

The  General  Assembty  shall  adopt  its  own  rules  of  procedure.  It  shall  elect  its  President  for  each  session. 

Article  22 

The  General  Assembty  may  establish  such  subsidiaiy  as  it  deems  necessary  for  the  performance  of  its  functions. 


CHAPTER  V 

THE  SECURITY  COUNCIL 


Composition 

Article  23 

1.  The  Security  Council  shall  consist  of  fifteen  Members  of  the  United  Nations.  The  Republic  of  China,  France,  the  Union  of 
Soviet  Socialist  R^ublics,  the  United  Kingdom  of  Great  Britain  and  Northern  Ireland,  and  the  United  States  of  America  shall  be 
permanent  members  of  the  Security  Council.  The  General  Assembty  shall  elect  ten  other  Members  of  the  United  Nations  to  be  non¬ 
permanent  members  of  the  Security  Council,  due  regard  being  specialty  paid,  in  the  Rrst  instance  to  the  contribution  of  Members 
of  the  United  Nations  to  the  maintenance  of  international  peace  and  security  and  to  the  other  purposes  of  the  Organization,  and 
also  to  equitable  geographical  distribution. 

2.  The  non-permanent  members  of  the  Security  Council  shall  be  elected  for  a  term  of  two  years.  In  the  first  election  of  the 
non-permanent  members  after  the  increase  of  the  membership  of  the  Security  Council  from  eleven  to  fifteen,  two  of  the  four 
additional  members  shall  be  chosen  for  a  term  of  one  #year.  A  retiring  member  shall  not  be  eligible  for  immediate  re-election. 

3.  Each  member  of  the  Security  Council  shall  have  one  representative. 

Functions  and  Power: 

Article  24 

1.  In  order  to  ensure  prompt  and  effective  action  by  the  United  Nations,  its  Members  confer  on  the  Security  Council  -irimaiy 
responsibility  for  the  maintenance  of  international  peace  and  security,  and  agree  that  in  carrying  out  its  duties  under  this  responsibility 
the  Security  Council  acts  on  their  behalf. 

2.  In  discharging  these  duties  the  Security  Council  shall  act  in  accordance  with  the  Purposes  and  Principles  of  the  United 
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Nttioat.  The  specific  powen  gnnted  to  the  Security  CcHioctl  for  the  discharge  of  these  duties  are  laid  down  in  Chapten  VI,  VII, 
vm,  and  Xn. 

3.  The  Security  Council  shall  submit  annual  and,  when  necessary,  special  reports  to  the  General  Assembly  for  its  consideration. 

Article  2S 

The  Members  of  the  United  Nations  agree  to  accept  and  cany  out  the  decisions  of  the  Security  Council  in  accordance  with  the 
present  Charter. 


Article  26 

In  order  to  promote  the  establishment  and  maintenance  of  international  peace  and  security  with  the  least  diverskm  for  armaments 
of  the  world’s  human  and  econmnic  resources,  the  Security  Council  shall  be  responsible  for  formulating,  with  the  assistance  of  the 
Military  Staff  Committee  referred  to  in  Article  47,  plans  to  be  submitted  to  the  Members  of  the  UnitecLNations  for  the  establishment 
of  a  tystem  for  the  regulation  of  armaments. 

Voting 

Article  27 

1.  Bach  member  of  the  Security  Council  shall  have  one  vote. 

2.  Decisions  of  the  Security  Council  on  procedural  matters  shall  be  made  by  an  affirmative  vote  of  nine  members. 

3.  Decisions  of  the  Security  Council  on  all  other  matters  shall  be  made  by  an  affirmative  vote  of  nine  members  including  the 
concurring  votes  of  the  permanent  members;  provided  that,  in  decisions  under  Chapter  VI,  and  under  paragraph  3  of  Article  52,  a 
party  to  a  dispute  shall  abstain  fiom  voting. 

Procedure 

Article  28 

1.  The  Security  Council  shall  be  so  organized  as  to  be  able  to  function  continuousty.  Each  member  of  the  Security  Council  shall 
for  this  purpose  be  represented  at  all  times  at  the  seat  of  the  Organization. 

2.  The  Security  Council  shall  hold  periodic  meetings  at  which  each  of  its  members  may,  if  it  so  desires,  be  represented  by  a 
member  of  the  government  or  by  smne  other  specially  designated  representative. 

3.  The  Security  Council  may  hold  meetings  at  such  places  other  than  the  seat  of  the  Organization  as  in  its  judgment  will  best 
facilitate  its  work. 

Article  29 

The  Security  Council  may  establish  such  subsidiary  organs  as  it  deems  necessary  for  the  performance  of  its  functions. 

Article  30 

The  Security  Council  shall  adopt  its  own  rules  of  procedure,  including  the  method  of  selecting  its  President 

Article  31 

Any  Member  of  the  United  Nations  which  is  not  a  member  of  the  Security  Council  may  participate,  without  vote,  in  the 
discussion  of  any  question  orought  before  the  Security  Council  whenever  the  latter  considers  that  the  interests  of  that  Member  are 
specially  affected. 

Article  32 

Any  Member  of  the  United  Nations  which  is  not  a  member  of  the  Security  Council  or  any  state  which  is  not  a  Member  of  the 
United  Nations,  if  it  is  a  party  to  a  dispute  under  consideratioa  by  the  Security  Council,  shall  be  invited  to  participate,  without  vote, 
in  the  discussion  relating  to  the  dispute.  The  Security  Council  shall  lay  down  such  conditions  as  it  deems  just  for  the  participation 
of  a  state  which  is  not  a  Member  of  the  United  Nations. 


CHAPTER  VI 

PACIFIC  SETTLEMENT  OF  DISPUTES 
Article  33 

1.  The  parties  to  any  dispute,  the  continuance  of  which  is  likely  to  endanger  the  maintenance  of  international  peace  and  security, 
shall,  first  of  all,  seek  a  solution  by  negotiation,  enquiry,  mediation,  conciliation,  arbitration,  judicial  settlement,  report  to  regional 
agencies  or  arrangements,  or  other  peaceful 

means  of  their  own  choice. 

2.  The  Security  Council  shall,  when  it  deems  necessary,  call  upon  the  patties  to  settle  their  dispute  by  such  means. 

Article  34 

The  Security  Council  may  investigate  any  dispute,  or  any  situation  which  might  lead  to  international  friction  or  give  rise  to  a 
dispute,  in  order  to  determine  whether  the  continuance  of  the  dispute  or  situation  is  likely  to  endanger  the  maintenance  of 
international  peace  and  security. 


Article  35 

1.  Any  Member  of  the  United  Nations  may  bring  any  dispute,  or  any  situation  of  the  nature  referred  to  in  Article  34,  to  the 
attention  of  the  Security  Council  or  of  the  General  Assembly. 

Z  A  state  which  is  not  a  Member  of  the  United  Nations  may  bring  to  the  attention  of  the  Security  Council  or  of  the  General 
Assembly  any  dispute  to  which  it  is  a  patty  if  it  accepts  in  advance,  for  the  purposes  of  the  dispute,  the  obligations  of  pacific 
settlement  provided  in  the  present  Charter. 

3.  The  proceedings  of  the  General  Assembly  in  respect  of  matters  brought  to  its  attention  under  this  Article  will  be  subject  to 
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die  pioviiioae  of  Aitides  11  and  12. 


Aztide  36 

1.  The  Security  Council  may,  at  ai^  stage  of  a  dispute  of  the  natiue  refened  to  in  Article  33  or  of  a  situation  of  like  nature, 
recommend  aH>iopriate  procedures  or  methods  of  adjustment 

2.  The  Securiqr  Coundl  should  take  into  consideratkin  any  procedures  for  the  setdement  of  the  dispute  which  have  already  been 
adopted  by  the  parties. 

3.  In  malriiig  recommendations  under  this  Article  the  Security  Council  should  also  take  into  consideration  that  legal  disputes 
should  as  a  general  rule  be  refened  by  the  parties  to  the  International  Court  of  Justice  in  accordance  with  the  provisions  of  the 
Statute  of  the  Court 


Article  37 

1.  Should  the  parties  to  a  dispute  of  the  nature  referred  to  in  Article  33  fail  to  settle  it  by  the  means  indicated  in  that  Article, 
th^  shall  refer  it  to  the  SecuriQr  CoundL 

2.  If  the  Security  Council  deems  that  the  continuance  of  the  dispute  is  in  feet  likety  to  endanger  the  maintenance  of  international 
peace  and  security,  it  shall  decide  whether  to  take  action  under  Article  36  or  to  recommend  such  terms  of  settlement  as  it  may 
consider  a^wt^riate. 


Artide  38 

Without  prejudice  to  the  provisions  Artides  33  to  37,  the  Security  Council  may,  if  all  the  parties  to  any  dispute  so  request, 
make  recommendations  to  the  parties  with  a  view  to  a  pacific  settlement  of  the  dispute. 


CHAPTER  Vn 

ACnON  WITH  RESPECT  TO  THREATS  TO  THE  PEACE, 

BREACHES  OP  THE  PEACE,  AND  ACTS  OP  AGGRESSION 

Article  39 

The  Security  Council  shall  determine  the  existenoe  of  and  threat  to  the  peace,  breach  of  the  peace,  or  act  of  agression  and 
shall  make  recommendations,  or  dedde  what  measures  shall  be  taken  in  accordance  with  Artides  41  and  42,  to  maintain  or  restore 
international  peace  and  security. 


Article  40 

In  order  to  prevent  an  aggravation  of  the  situation,  the  Security  Coundl  may,  before  making  the  recommendations  or  dedding 
upon  the  measures  provided  for  in  Artide  39,  call  upon  the  parties  concerned  to  comply  with  much  provisional  measures  as  it  deems 
necessary  or  desirable.  Such  provisional  measures  shall  be  vrithout  prejudice  to  the  rights,  claims,  or  position  of  the  parties  concerned. 
The  Security  Coundl  shall  duly  take  account  of  ftulure  to  comply  with  such  -provisional  measures. 

Artide  41 

The  Security  Council  m^  dedde  what  measures  not  involving  the  use  of  armed  force  are  to  be  employed  to  give  effect  to  its 
decisions,  and  it  may  call  Upon  the  Members  of  the  United  Nations  to  apply  such  measures.  These  may  indude  complete  or  partial 
interruption  of  economic  relations  and  of  rail,  sea,  air,  postal,  telegraphic,  radio,  and  other  means  of  communication,  and  the  severance 
of  diplomatic  relations. 


Artide  42 

9iould  the  Security  Council  consider  that  measures  provided  for  in  Artide  41  would  be  inadequate  or  have  proved  to  be 
inadequate,  it  may  take  such  action  by  air,  sea,  or  land  forces  as  may  be  necessary  to  maintain  or  restore  international  peace  and 
security.  Such  action  may  indude  demonstrations,  blockade,  and  other  operations  by  air,  sea,  or  land  forces  of  Members  of  the 
United  Nations. 


Artide  43 

1.  All  Members  of  the  United  Nations,  in  order  to  contribute  to  the  maintenance  of  international  peace  and  security,  undertake 
to  make  available  to  the  Security  Council,  on  its  call  and  in  accordance  with  a  special  agreement  or  agreements,  armed  forces, 
assistance,  and  facilities,  including  rights  of  passage,  necessary  for  the  purpose  of  maintaining  international  peace  and  security. 

2.  Such  agreement  or  agreements  shall  govern  the  numbers  and  t^s  of  forces,  their  degree  of  readiness  and  general  location, 
and  the  nature  of  the  fadlities  and  assistance  to  be  provided. 

3.  The  agreement  or  agreements  shall  be  negotiated  as  soon  as  possible  on  the  initiative  of  the  Security  Council.  They  shall 
be  concluded  between  the  S^rity  Council  and  Members  or  between  the  Security  Coundl  and  groups  of  Members  and  shall  be 
subject  to  ratification  by  the  signatory  states  in  accordance  with  their  respedive  constitutional  processes. 

Article  44 

When  the  Security  Coundl  has  dedded  to  use  force  it  shall,  before  calling  upon  a  Member  not  represented  on  it  to  provide 
armed  forces  in  fulfillment  of  the  obligations  assumed  under  Article  43,  invite  that  Member,  if  the  Member  so  desires,  to  partidpate 
in  the  decisions  of  the  Security  Coundl  concerning  the  employment  of  contingents  of  that  Member’s  armed  forces. 

Artide  45 

In  order  to  enable  the  United  Nations  to  take  urgent  military  measures,  Memben  shall  hold  immediately  available  national  air¬ 
force  contingents  for  combined  international  enforcement  action.  The  strength  and  degree  of  readiness  of  these  contingents  and  plans 
for  their  combined  adion  shall  be  determined,  within  the  limits  laid  down  in  the  spedal  agreement  or  agreements  referred  to  in 
Article  43,  by  the  Security  Council  with  the  assistance  of  the  Military  Staff  Committee. 
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Aitide  46 

Flan  (or  the  appUattioa  of  armed  force  shall  be  made  by  the  Secuii^  Coimdl  with  the  assistasoe  of  the  KffiUtaiy  Staff 
Cooimittee. 


Article  47 

L  There  shall  be  ealabIMind  a  hfilitaijr  Staff  Committee  to  advise  and  assist  the  Secutily  Council  on  all  questioas  relating  to 
the  Security  Conadrs  military  requirements  for  the  maintenance  of  international  peace  and  securiqr,  the  emiriognnent  and  command 
of  fasces  placed  at  its  diqMsal,  the  tegnlatkm  of  armaments,  and  possible  disarmunent 

2.  The  Military  Staff  Committee  s£dl  consist  of  the  Cht^  at  Staff  of  the  permanent  members  of  the  Securiqr  Council  or  their 
representatives.  Any  Member  of  the  United  Nations  not  permanently  represented  on  the  rnmiwittiw  gh«ii  be  invited  by  the  Committee 
to  be  assmiated  w^  it  when  the  efSdent  discliarge  of  the  Committee’s  re^wnsibilities  requires  the  partic^tion  of  that  Member 
in  its  wocfc. 

3.  TIm  MUttary  Staff  Committee  shall  be  responsible  under  the  Security  Council  for  the  strat^ic  direction  of  any  armed  forces 
placed  at  the  di^osal  of  the  Securi^  CoundL  Questions  relating  to  the  command  of  such  forces  «tMii  be  worked  out  subsequently. 

4.  The  Kfilhngr  Staff  Committee,  with  the  authorization  al  &  Securiqr  Council  and  after  consultation  with  appropriate  regional 
Agencies  may  establish  regional  sub-committees. 


Aitidc48 

1.  The  actioo  required  to  cany  out  the  decisions  of  the  Security  Council  for  the  maintenance  of  international  peace  and  security 
shall  be  taken  ^  all  the  Members  of  the  United  Natkms  or  by  soue  of  them,  as  the  Securiqr  Council  may  determine. 

2.  Such  derisions  shall  be  carried  out  by  dm  Members  of  the  United  Nations  directly  and  throu^  their  action  in  the  appropriate 
international  agencies  of  wfaidi  they  are  members. 


Article  49 

The  Members  of  the  United  Nations  shall  join  in  affording  mutual  assistance  in  carrying  out  the  measures  decided  upon  by  the 
Securiqr  CoundL 

Article  50 

If  preventive  or  enforcement  measures  against  arqr  state  are  taken  by  the  Security  Council,  any  other  state,  whether  a  Member 
at  the  United  Nations  or  not,  which  finds  itielf  confronted  witii  special  economic  p^lems  arising  from  the  carrying  out  of  those 
measures  shall  have  the  right  to  cotumlt  the  Securiqr  Council  with  regard  to  a  solution  of  those  problems. 

AriklBSl 

ffathiag  in  the  psearm  Charter  shag  io^air  the  mhereat  r^gt  of  indMdnal  or  coUeclive  setf-defeiiee  if  an  armed  attack  oocaaa 
agdaat  a  Member  at  tbe  United  Nationn,  amfl  the  Secari^  Cmmdl  has  taken  — nf  iiiiaiji  to  rntemationM  peace 

aid  aeeusi^.  MeaHses  taken  hf  Mtmhris  in  the  f.ir.rdse  of  tfris  right  of  sdf-defenoe  shall  be  immediately  reported  to  the  Securily 
Conncg  and  deril  say  w^^ffect  the  mdhnrily  and  reaponafaiiy  of  the  Security  Coimdl  under  the  present  Chatter  to  take 

CHAFTBR  Vm 

REGIONAL  ARRANGEMENTS 

Artide  52 

1.  Nothing  in  the  present  Chatter  precludes  the  erdstenoe  of  tegiooai  arrangements  or  agencies  for  dealing  with  such  matters 
relating  to  the  maintenance  of  international  peace  nd  security  as  are  appropriate  for  regional  action,  provided  that  such  arrangements 
or  agencies  and  their  activities  are  consistent  with  the  Purposes  and  I^dples  of  the  United  Nations. 

1.  The  Members  of  the  United  Nations  entering  into  such  arrangements  Or  constituting  such  agendes  shall  make  every  effort 
to  achieve  pacific  settlement  of  local  disputes  through  such  cegionsl  arrangements  or  by  such  regional  agencies  before  referring  them 
to  the  Security  Council. 

3.  Tbe  Serarity  Council  shall  encourage  the  development  at  pacific  settlement  of  local  disputes  through  such  regional  arrangements 
or  by  such  regional  agencies  either  on  the  initiative  of  the  states  concerned  or  by  reference  from  tbe  Security  Council. 

4.  This  Article  in  no  way  impairs  the  application  of  Articles  34  and  35. 

Article  S3 

L  The  Security  Council  shaU,  where  appropriate,  utilize  sudt  regional  arrangements  or  agencies  for  enforcement  action  under 
its  authority.  But  no  enforcement  action  shall  be  taken  under  regional  arrangements  or  by  regional  agencies  without  the  authorization 
of  the  Security  CoundL  with  the  ezc^tion  of  measures  against  arqr  enemy  state,  as  defined  in  paragraph  2  of  this  Article,  provided 
for  Pursuant  to  Artide  107  or  in  regional  arrangements  directed  against  renewal  of  aggressive  policy  on  the  part  of  any  such  state, 
until  such  tiiiK  as  the  Organizatkm  may,  on  request  of  the  Governments  concerned,  be  charged  with  the  responsibility  for  preventing 
farther  aggresskm  by  such  a  state. 

2.  The  term  enenqr  state  as  used  in  paragraph  1  of  this  Article  applies  to  any  state  which  during  the  Second  World  War  has 
been  an  enemy  of  any  signatory  of  the  present  Charter. 


Artide  54 

The  Security  Coun^  shail  at  all  times  be  kept  fully  informed  of  activities  undertaken  or  in  contemplation  under  regional 
arrangements  or  by  regional  agencies  for  the  maintenance  of  international  peace  and  security. 
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CHAFTBR  DC 

inibrnahonal  economic  and  social  co-operation 

Aitide  SS 

With  a  view  to  the  oeatiao  of  cooditioiis  of  stability  and  well-being  which  axe  necessaxy  for  peaceful  and  ftiendty  relations 
— Mwg  natioos  based  on  xeqiect  for  the  pxinc^  of  equal  xights  and  self-detexminatioa  of  peop^  the  United  Nations  shall  promote: 

a.  higher  standards  of  livii^  full  enqilqymeat,  and  cooditioos  of  economic  and  social  progress'  and  developinmt; 

b.  solutions  of  international  economic,  social,  health,  and  related  problems;  and  international  cultural  and  educational  cooperation; 
and 

c.  universai  reqiect  for,  and  observance  of,  human  rights  and  fundamental  freedoms  for  all  without  distincdon  as  to  race,  sex, 
language,  or  religkm. 


Artide  56 

All  Members  pledge  themselves  to  take  joint  and  separate  action  in  co«q:eration  with  the  Organization  for  the  achievement  of 
the  purposes  set  forth  in  Article  55. 


Article  57 

1.  The  various  qiedalized  agencies,  established  by  intergoverrunental  agreement  and  liaving  wide  international  responsibilities,  as 
defiiKd  in  their  basic  instruments,  in  economic,  social,  cultural,  educational,  health,  and  related  fields,  shall  be  brought  into 
relatiooship  with  the  United  Natkms  in  accordance  with  the  provisions  of  Article  63. 

Z  Such  agencies  thus  brought  into  relationship  with  the  United  Nations  are  hereinat.sr  referred  to  as  specialized  agencies. 

Artide  58 

The  Organization  shall  make  recommendations  for  the  coordination  of  the  polides  and  activities  of  the  specialized  agencies. 

Artide  59 

The  Organization  shall,  where  appropriate,  initiate  negotiatiotts  among  the  states  concerned  for  the  creation  of  any  new  specialized 
agencies  required  for  the  acoomplislunent  of  the  purposes  set  fbrth  in  Artide  55. 

Artide  60 

Reqtoosibility  for  the  discharge  of  the  functioiis  of  the  Organization  set  forth  in  this  Chapter  shall  be  vested  in  the  General 
Assembly  and,  under  the  aiuhority  of  the  General  Assembly,  in  the  Economic  and  Social  Coum^  which  shall  have  for  this  purpose 
the  powers  set  forth  in  Chapter  X. 


CHAFTBRX 

THE  ECONOMIC  AND  SOdAL-COUNOL 

Composition 

Article  61 

1.  The  Economic  and  Social  Council  shall  consist  of  fifty-four  Members  of  the  United  >Iations  elected  by  the  General  Assembly. 

Z  Subject  to  the  provisions  of  paragraph  3,  eighteen  members  of  the  Economic  and  Sodal  Council  shall  be  elected  each  year 
fot  a  term  of  three  years.  A  retiring  memter  shall  be  eligible  for  immediate  re-election. 

Z  At  the  first  dection  after  the  increase  in  the  membership  of  the  Economic  and  Sodal  Council  from  twenty-seven  to  fifty  four 
members,  in  addition  to  the  members  elected  in  place  of  the  nine  members  whose  term  of  office  ejqnres  at  the  end  of  that  year, 
twenty-seven  additional  members  shall  be  elected.  Of  these  twenty-seven  additional  members,  the  term  of  office  of  nine  members  so 
elected  shall  expire  at  the  end  of  one  year,  and  of  nine  other  members  at  the  end  of  two  years,  in  accordance  with  arrangements 
made  by  the  General  Assembly. 

4.  Each  member  of  the  Eranomic  and  Social  Council  shall  have  one  representative. 

Functions  and  Powers 

Article  62 

1.  The  Economic  and  Social  Council  may  make  or  initiate  studies  and  reports  with  respect  to  international  economic,  social, 
cultural,  educational,  health,  and  related  matters  and  may  make  recommendations  with  respect  to  any  such  matters  to  the  General 
Assembly,  to  the  Members  of  the  United  Nations,  and  to  the  specialized  agencies  concerned. 

Z  It  mity  make  recommendations  for  the  purpose  of  promoting  respect  for,  and  observance  of,  human  tights  and  fundamental 
freedoms  for  all. 

3.  It  may  prepare  draft  conventions  for  submission  to  the  General  Assembly,  with  respect  to  matters  falling  within  its  competence. 

4.  It  may  call,  in  accordance  with  the  rules  prescribed  by  the  United  Nations,  international  conferences  on  matters  falling  within 
its  competence. 


Article  63 

1.  The  Economic  and  Social  Council  may  enter  into  agreements  with  any  of  the  agencies  referred  to  in  Article  57,  defining  the 
terms  on  which  the  agency  concerned  shall  be  brought  into  relationship  with  the  United  Nations.  Such  agreements  shall  be  subject 
to  ai^roval  by  the  General  Assembly. 

Z  It  may  coordinate  the  activities  of  the  specialized  agencies  through  consultation  with  and  recommendations  to  such  agencies 
and  through  recommendations  to  the  General  Assembly  and  to  the  Members  of  the  United  Nations. 

Article  64 

1.  The  Economic  and  Social  Council  may  take  appropriate  steps  to  obtain  regular  re  x>tts  from  the  specialized  agencies.  It  may 
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make  anaagementt  with  the  Memben  of  the  iTmted  NatioiU  and  with  the  specialized  agencies  to  obtain  r^rts  on  the  steps  taken 
to  give  effect  to  its  own  rrmmmendations  and  to  recommendations  on  matters  falling  within  competence  made  by  the  General 
Assembty. 

2.  It  nu^  communicate  its  obseivations  on  these  reports  to  the  General  Assembly. 

Article  65 

The  Economic  and  Social  Council  nuqr  furnish  information  to  the  Security  Council  and  shall  assist  the  Security  Council  upon 
its  request 


Article  66 

1.  The  Bcooomic  and  Social  Council  shall  perform  such  functions  as  fall  within  its  ctnnpetence  in  connection  with  the  carrying 
out  of  the  teconuaendations  of  the  General  Assembly. 

2.  It  nity,  with  the  approval  of  the  General  Assonbty,  perform  services  at  the  request  ot  Members  of  the  United  Nations  and 
at  the  request  of  specialired  agencies. 

3.  It  shall  perform  such  other  fiinetioos  as  are  specified  elsewhere  in  the  present  Charter  or  as  may  be  assigned  to  it  by  the 
General  Assembty. 


Voting 

Article  67 

1.  Each  member  of  the  Economic  and  Social  Council  shall  have  one  vote. 

2.  Decisions  of  the  Economic  and  Social  Council  shall  be  made  by  a  majority  of  the  members  present  and  voting. 


Procedure 

Article  68 

The  Economic  and  Social  Council  shall  set  up  commissions  in  economic  and  social  fields  and  for  the  promotion  of  human  rights, 
and  such  other  commissions  as  may  be  required  for  the  performance  of  its  functions. 


Artide  69 

The  Economic  and  Social  Council  shall  invite  atty  Member  the  United  Nations  to  participate,  without  vote,  in  its  deliberations 
on  any  matter  of  particular  concern  to  that  Member. 


Article  70 

The  Economic  and  Social  Council  may  make  arrangements  for  representatives  of  the  specialized  agencies  to  participate,  without 
vote,  in  its  deliberations  and  in  those  of  the  commissions  establi^ed  by  it,  and  for  its  representatives  to  participate  in  the 
deliberations  ot  the  specialized  agencies. 

Article  71 

The  Economic  and  Social  Council  may  make  suitable  arrangements  for  consultation  with  non-govemmental  organizations  which 
are  concerned  with  matters  within  its  competence.  Such  arrangements  may  be  made  with  international  organizations  and,  where 
appropriate,  with  national  organizations  after  consultation  with  tte  Member  of  the  United  Nations  concerned. 

Article  72 

1.  The  Economic  and  Social  Council  shall  adopt  its  own  rules  of  procedure,  including  the  method  of  selecting  its  President 

2.  The  Economic  and  Social  Council  shall  meet  as  required  in  accordance  with  its  rules,  which  shall  include  provision  for  ihe 
convening  of  meetings  on  the  request  of  a  majority  of  its  members. 


CHAPTER  XI 

DECLARATION  REGARDING  NON-SmjP-GOVERNING  TERRITORIES 

Article  73 

Members  of  the  United  Nations  which  have  or  assume  responsibilities  for  the  .administration  of  territories  whose  peoples  have 
not  yet  attained  a  full  measure  of  selfdgovemment  recognize  the  principle  that  the  interests  of  the  inhabitants  of  these  territories 
are  paramount,  and  accept  as  a  sacred  trust  the  obligation  to  promote’  to  the  utmost,  within  the  system  of  international  peace  and 
security  established  by  the  present  Charter,  the  well-being  of  the  inhabitants  of  these  territories,  and,  to  this  end: 

a.  to  ensure,  with  due  respect  for  the  culture  of  the  peoples  concerned,  their  political,  economic,  social,  and  educational 
advancement,  their  just  treatment,  and  their  protection  apinst  abuses; 

b.  to  develop  self-government,  to  take  due  account  of  the  political  aspirations  of  the  peoples,  and  to  assist  them  in  the  progressive 
development  of  their  free  political  institutions,  according  to  the  ptuticular  circumstances  of  each  territoiy  and  its  peoples  and  their 
varying  stages  of  advancement; 

c.  to  further  international  peace  and  security; 

d.  to  promote  constructive  measures  of  development,  to  encouiap  research,  and  to  co-operate  with  one  another  and,  when  and 
where  appropriate,  with  specialized  international  bodies  with  a  view  to  the  practical  achievement  of  the  social,  economic,  and 
scientific  purposes  set  forth  in  this  Article;  and 

e.  to  transmit  regularly  to  the  Secretary-General  for  information  purposes,  subject  to  such  limitation  as  security  and  constitutional 
considerations  may  require,  statistical  and  other  information  of  a  technical  nature  relating  to  economic,  social,  and  educational 
conditions  in  the  territories  for  which  they  are  respectively  responsible  other  than  those  territories  to  which  Chapters  XII  ':nd 
XIII  apply. 


Article  74 
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Membea  of  the  United  Nattou  alio  agree  that  their  policy  in  respect  of  the  territories  to  adiich  this  Chapter  applies,  no  less 
than  in  re^>ect  of  their  metropolitan  areas,  must  be  based  on  the  general  principle  of  good-neighborliness,  doe  account  being  taken 
of  the  interests  and  well-being  of  the  rest  ol  the  world,  in  social,  economic,  and  commercial  matters. 

_  CHAPTER  Xn  _ 

INIERNAHONAL  TRUSTEESHIP  SYSTEM 

Arride  75 

The  United  Nations  shall  establish  under  its  authority  an  international  trusteeship  qrstem  for  the  administratioa  and  supervision 
of  sudi  territories  as  nuqr  be  placed  there  under  by  subsequent  individual  agreements.  These  territories  are  herein  after  referred  to 
as  trust  territtoies. 


Artide  76 

The  basic  objectives  of  the  trusteeship  ^stem,  in  accordance  with  the  Purposes  of  the  United  Nations  laid  down  in  Artide  1 
of  the  present  Charter,  shall  be: 

a.  to  further  international  peace  and  securiqr; 

b.  to  promote  the  political,  economic,  social,  and  educational  advancement  of  the  inhabitants  of  the  trust  territories,  and 
tireir  progressive  development  towards  self-gavemment  or  iitdependenoe  as  may  be  appn^mate  ri  the  particular  circumstances 
of  each  territory  and  its  peeves  and  the  freely  oqnessed  withes  of  the  peoples  concerned,  aid  as  may  be  provided  by  the 
terms  of  each  trusteeship  agreement; 

c.  to  encourage  respect  for  human  rights  and  for  fundamental  freedoms  for  all  without  distuation  as  to  race,  sex,  language, 
or  religren,  and  to  encourage  recognition  of  the  interdepmsdence  of  the  peoples  of  the  world;  and 

d.  to  ensure  equal  treatment  in  social,  economic,  and  commercial  matters  for  all  Members  of  the  United  Nations  and  their 
nationals,  and  also  equal  treatment  for  the  latter  in  the  administration  of  justice,  without  prejudice  to  the  attainment  of  the 
foregoing  objectives  and  subject  to  the  provisions  of  Artide  80. 

Artide  77 

1.  The  trusteeship  system  shall  apply  to  such  territories  in  the  following  categories  as  may  be  placed  thereunder  by  means  of 
trusteeship  agreements: 

a.  territories  now  held  under  mandate; 

b.  territories  whidi  nmy  be  detached  foom  enemy  states  as  a  result  of  the  Second  World  War;  and 

e.  territories  voluntarily  placed  under  the  system  by  states  responsible  for  their  Administration. 

2.  It  will  be  a  nutter  for  subsequent  agreement  as  to  which  territories  in  the  foregoing  categories  will  be  brought  under  the 
trusteeship  tfystem  and  upon  what  terms. 


Artide  78 

The  trusteeship  system  shall  not  apply  to  territories  which  have  become~Membcts  of  the  United  Nations,  relationship  among 
whidi  shall  be  based  on  reflect  for  the  prindpie  of  sovereign  equality. 

Artide  79 

The  terms  of  trusteeship  for  each  territory  to  be  placed  under  the  trusteeship  q«tem,  induding  any  alteration  or  amendment, 
shall  be  agreed  upon  by  the  states  directly  concerned#  induding  the  mandatory  power  in  the  case  of  tcTritories  held  under  mandate 
by  a  Member  of  the  United  Nations,  and  shall  be  approved  as  prodded  for  in  Artides  83  and  85. 

Artide  80 

1.  Except  as  may  be  agreed  upon  in  individual  trusteeship  agreements,  made  under  Artides  77,  79,  and  81,  pladng  each  territory 
under  the  trusteeship  system,  and  until  such  agreements  have  been  concluded,  nothing  in  this  Chapter  shall  be  construed  in  or  of 
itself  to  alter  in  any  maimer  the  rights  whatsoever  of  any  states  or  any  peoples  or  the  terms  of  existing  international  instruments  to 
which  Members  of  the  United  Nations  may  respectively  be  parties. 

Z  Paragraph  I  of  this  Artide  shall  not  be  interpreted  as  giving  grounds  for  delay  or  postponement  of  the  negotiation  and 
condusion  of  agreements  for  placing  mandated  and 
other  territories  under  the  trusteeship  system  as  provided  for  in  Artide  77. 

Article  81 

The  trusteeship  agreement  shall  in  each  case  indude  the  terms  under  which  the  trust  territory  will  be  administered  and  designate 
the  authority  which  will  exercise  the  administration  of  the  trust  territory.  Such  authority,  hereinafter  called  the  administering  authority, 
may  be  one  or  more  states  or  the  Organization  itself. 


Artide  82 

There  may  be  designated,  in  any  trusteeship  agreement,  a  strategic  area  or  areas  which  may  include  part  or  all  of  the  trust 
territory  to  which  the  agreement  applies,  without  prejudice  to  any  special  agreement  or  agreements  made  under  Article  43. 

Article  83 

1.  All  functions  of  the  United  Nations  relating  to  strategic  areas,  including  the  approval  of  the  terms  of  the  trusteeship  agreements 
and  of  their  alteration  or  amendment,  shall  be  exercised  by  the  S^rity  Council. 

2.  The  basic  objectives  set  forth  in  Article  76  shall  be  applicable  to  the  people  of  each  strategic  area. 

3.  The  Security  Coundl  shall,  subject  to  the  provisions  of  the  trusteeship  agreements  and  vithout  prejudice  to  security 
considerations,  avail  itself  of  the  assistance  of  the  Trusteeship  Council  to  perform  those  functions  of  the  United  Nations  under  the 
trustee-ship  system  relating  to  political,  economic,  sodal,  and  educational  matters  in  the  strategic  areas. 
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Aitide  84 

It  shall  be  the  du^  of  the  administering  authority  to  ensure  that  the  trust  teiritoiy  shall  play  its  part  in  the  maintenance  (rf 
intenatioDat  peace  and  security.  To  this  end  the  admbiistering  authority  may  make  use  of  volunteer  forces,  facilities,  and  assistance 
from  the  trust  territory  in  carrying  out  the  Obligation  towards  the  Security  Council  undertaken  in  this  re^rd  tty  the  administering 
authority,  as  well  as  tu  local  defuioe  and  the  maintenance  of  law  and  order  within  the  trust  territory. 

Article  8S 

1.  Hie  fiinctioas  of  the  United  Nations  with  regard  to  trusteeship  agreements  for  all  areas  not  designated  as  strategic,  including 
the  approval  of  the  terms  of  the  trusteeshty  agreements  and  of  their  alteration  or  amendment  sktU  be  exercised  tty  the  General 
Asseiktty. 

2.  The  Trusteeship  Council,  operating  under  the  authority  of  the  General  Assembty,  shall  assist  the  General  Assembly  in  carrying 
out  these  (unctions. 


CHAPTER  xm 

THE  TRUSTEESHIP  COUNCIL 


Composition 


Article  86 

1.  The  Trusteeship  Coundi  shall  consist  of  the  following  Members  (rf  the  United  Nations: 

a.  those  Members  administering  trust  territories; 

b.  such  of  those  Members  mentioned  by  name  in  Article  23  as  are  not  administering  trust  temtories;  and 

c.  as  maity  other  Members  elected  for  three-year  terms  by  the  General  Assembly  as  may  be  necessary  to  ensure  that  the 
total  number  of  members  of  the  Trusteeship  Council  is  equaity  divided  between  those  Members  of  the  United  Nations  which 
administer  trust  territories  and  those  witich  do  not 


2.  Each  member  of  the  Trusteeship  Council  shall  derignate  one  specialty  qualified  per-son  to  represent  it  therein. 


Pimctions  and  Powers 

Article  87 

The  General  Assembty  and,  under  its  authority,  the  Trusteeship  Council,  in  carrying  out  their  functions,  mty: 

a.  consider  reports  submitted  by  the  administeting  authority; 

b.  accept  petitions  and  oounine  them  in  consultation  witit  the  administering  authority; 

c.  provide  for  periodic  visits  to  the  respective  trust  territories  at  times  agreed  upon  with  the  administering  authority;  and 

d.  take  these  ^  other  actions  in  conformity  with  the  terms  of  the  trusteeship  agreements. 

Article  88 

The  Trusteeship  Council  shall  formulate  a  questionnaire  on  the  political,  economic,  soda],  and  educational  advancement  of  the 
inhabitants  of  each  trust  territory,  and  the  administering  authority  for  each  trust  territory  within  the  competence  of  the  General 
Assembty  shall  make  an  annual  report  to  the  General  Awmbty  upon  the  basis  of  such  questionnaire. 


Voting 


Article  89 

1.  Each  member  of  the  Trusteeship  Council  shall  have  one  vote. 

2.  Decisions  of  the  Trusteeship  Council  shall  be  made  by  a  majority  of  the  members  present  and  voting. 


Procedure 


Article  90 


1.  The  Trusteeship  Council  shall  adopt  its  own  rules  of  procedure,  including  the  method  of  selecting  its  President. 

2.  The  Trusteeship  Council  shall  meet  as  requited  in  accordance  with  its  rules,  which  shall  include  provision  for  the  convening 
of  meetings  on  the  request  of  a  majority  of  its  members. 


Article  91 

The  Trusteeship  Council  shall,  when  appropriate,  avail  itself  of  the  assistance  of  the  Economic  and  Social  Council  and  of  the 
specialized  agencies  in  regard  to  matters  with  which  they  ate  respectively  concerned. 

CHAPTER  XIV 

THE  INTERNATIONAL  COURT  OF  JUCTICE 
Article  92 

The  International  Court  of  Justice  shall  be  the  principal  judicial  organ  of  the  United  Nations.  It  shall  function  in  accordance 
with  the  annexed  Statute,  which  is  based  upon  the  Statute  of  the  Permanent  Court  of  International  Justice  and  forms  an  integral 
part  of  the  present  Chatter. 


Article  93 

1.  All  Members  of  the  United  Nations  are  ipso  facio  parties  to  the  Statute  of  the  Inter  national  Court  of  Justice. 

2.  A  state  which  is  not  a  Member  of  the  United  Nations  may  become  a  patty  to  the  Statute  of  the  International  Court  of 
Justice  on  conditions  to  be  determined  in  each  case  by  the  General  Assembty  upon  the  reco  nmendation  of  the  Security  Council. 
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f'  Aitide  94 

(.  1.  Each  Member  of  the  United  Natioaa  undertakes  to  comply  with  the  decision  of  the  International  Court  of  Justice  in  ai^  case 

to  which  it  is  a  patty. 

2.  If  aiqr  par^  to  a  case  fails  to  perform  the  obligations  incumbent  upon  it  under  a  judgment  rendered  by  the  Court,  the  other 
party  nity  have  recourse  to  die  Security  Council,  which  mty,  if  it  deems  necessary,  make  recommendations  or  decide  upon  measures 
to  Im  tato  to  give  effect  to  the  judgment 


Artide  95 

Nothing  in  die  premt  Charter  shall  prevent  Members  of  the  United  Nations  from  entrusting  the  solution  of  their  differences 
to  other  trttrunals  virtue  of  agreements  alreaty  in  emstence  or  which  mty  be  concluded  in  the  future. 


Artide  96 

1.  The  General  Assembfy  or  the  Security  Council  mty  request  the  International  Court  of  Justice  to  give  an  advisory  opinion 
on  aity  l^al  question. 

2.  Other  organs  of  the  United  Nations  and  tyedalized  agencies,  which  may  at  any  time  be  so  authorized  by  the  General  Assembly, 
may  atoo  request  advisory  <qMnions  of  the  Court  on  legal  questions  arising  within  the  scope  of  their  activities. 


CHAPTER  XV 
THE  SECRETARIAT 

Artide  97 

The  Secretariat  shall  comprise  a  Secretary  General  and  such  staff  as  the  Organization  may  require.  The  Secretary-Generat  shall 
be  appointed  by  the  General  Assembly  upon  the  recommendation  of  the  Security  CoundL  He  shall  be  the  chief  administrative  officer 
at  The  Organization. 


Article  98 

The  Secretary-General  shall  act  in  that  capadty  in  all  meetin{^  of  the  General  Assembty,  of  the  Security  Council,  of  the  Econmnic 
and  Social  Couo^  and  of  the  Trusteeship  Council,  and  shall  perform  such  other  functions  as  are  entrusted  to  him  by  these  organs. 
The  Secretary-General  shall  make  an  annual  report  to  the  General  Assembty  on  the  work  of  the  Organization. 

Artide  99 

The  Secretary-General  may  bring  to  the  attention  of  the  Security  Council  aity  matter  which  in  his  opinion  may  threaten  the 
maintenance  of  international  peace  and  security. 

Article  100 

1.  In  the  performance  of  their  duties  the  Secretary-General  and  the  staff  shall  not  seek  or  receive  instructions  from  any 
gmmmmmt  or  from  any  other  authority  estemal  to  the  Organization.  They  shall  reffain  from  any  action  which  might  reflect  on 
their  position  as  international  officials  responsible  only  to  the  Organization. 

2.  Each  Mentiier  of  the  United  Nations  undertakes  to  respect  the  exclusively  international  character  of  the  responsibilities  of 
the  Secretary-General  and  the  staff  and  not  to  seek  to  influence  them  in  the  discharge  of  their  responsibilities. 

Artide  101 

1.  The  staff  shall  be  appointed  by  the  Secret-General  under  regulations  established  by  the  General  Assembty. 

2.  Appropriate  staffs  shall  be  permanently  assigned  to  the  Economic  and  Social  Council,  the  Trusteeship  Council,  and,  as  required, 
to  other  orgm  of  the  United  Nations.  These  st^  shall  form  a  part  of  the  Secretariat 

3.  The  paramount  consideration  in  the  employment  of  the  st^  and  in  the  determination  of  the  conditions  of  service  shall  be 
the  necessity  of  securing  the  highest  standards  of  effidency,  competence,  and  integrity.  Due  regard  shall  be  paid  to  the  importance 
of  recruiting  the  staff  on  as  wide  a  geographical  basis  as  possible. 

CHAPTER  XVI 

MISCELLANEOUS  PROVISIONS 

Article  102 

1.  Every  treaty  and  every  international  agreement  entered  into  by  any  Member  of  the  United  Nations  after  the  present  Charter 
comes  into  force  shall  as  soon  as  possible  be  registered  with  the  Semtariat  and  published  by  it. 

2.  No  party  to  any  such  treaty  or  international  agreement  which  has  not  been  registered  in  accordance  with  the  provisions  of 
paragraph  1  of  this  A^cle  may  invoke  that  treaty  or  agreement  before  any  organ  of  the  United  Nations. 

Artide  103 

In  the  event  of  a  conflict  between  the  obligations  of  the  Members  of  the  United  Nations  under  the  present  Chatter  and  their 
obligations  under  any  other  international  agreement,  their  obligations  under  the  present  Chatter  shall  prevail. 

Article  104 

Hie  O^nization  shall  enjoy  in  the  territory  of  each  of  its  Members  such  legal  capacity  as  may  be  necessary  for  the  exercise 
of  its  functions  and  the  fulfillment  of  its  purposes. 

Article  105 

1.  The  Organization  shall  enjoy  in  the  te  ritoiy  of  each  of  its  Members  such  privileges  and  immunities  as  ate  necessary  for  the 
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fttlfinment  of  iti  puipotes. 

2.  Rqweieaf  twei  of  the  Memben  of  the  United  Nations  and  trfficials  of  the  Oiganization  shall  similaify  enjoy  such  privileges 
and  immunities  as  are  neoessaiy  for  the  independent  exercise  of  their  functions  in  connexion  with  the  Organization. 

3.  The  General  Assembly  auy  make  recommendations  with  a  view  to  determining  the  details  of  the  application  of  paragraphs 
1  and  2  of  this  Article  or  nuqr  propose  oonventkms  to  the  Members  of  the  United  Mtions  for  this  purpose. 

CHAPTER  XVn 

TRANSmONAL  SECURTTY  ARRANGEMENTS 
Aztide  106 

Pending  the  coming  into  force  of  such  q>ecial  agreements  referred  to  in  Article  43  as  in  the  opinion  of  the  Security  Coundi 
enable  it  to  begin  the  exercise  of  its  re^amsibilities  under  Aitide  42,  the  parties  to  the  Fbur  Nation  Declaration,  signed  at  Moscow, 
30  October  1943,  and  Rtance,  shall,  in  accordance  with  the  provisions  of  paragraph  5  of  that  Declaration,  consult  with  one  another 
and  as  occasion  requires  with  other  Memben  of  the  United  Natioos  with  a  view  to  such  joint  action  on  behalf  of  the  Organization 
as  may  be  necessary  for  the  purpose  of  maintaining  international  peace  and  security. 

Artide  107 

Nothing  in  the  present  Charter  shall  in-validate  or  predude  action,  in  relation  tc  any  state  which  during  the  Second  World  War 
has  been  an  enemy  of  any  signatory  to  the  present  Charter,  taken  or  authorized  as  a  result  of  that  war  by  the  Governments  having 
reqxmsibility  for  such  action. 


END  OF  UN  CHARTER 


TAB  Z 

NON-COMBATANT  EVACUATION  OPERATIONS  (NEO) 

References 


DoD  Directive  3Q2S.14  of  Nov.  S.  1990  (NEOs). 

DoD  Dir  2000.11  of  3  March  72  (Handling  R^uests  for  Politieal  A^um  and  Temporary  Refuge). 

Bnecntiw  Order  12656  (Assimnient  of  Emergency  Pre«tfedne«  Re^nsibilities),  3  CFJL  5S5  (W  Compilation)  18  Nov  88. 
Executive  Order  1^0,  3  CFJt  9B0  {Tl-TS  Compilation)  8  75,  npnated  in  FM  27-10  at  Cl  p.  2  (56). 

Vieima  Convention  on  Diplomatic  Relations,  oaeo  /or  agutun  Apr.  8,  1961,  23  U.S.T.  3227,  TJ.A.S.  7S02,  500  UJi.T.S.  95. 
DoD  Directive  SS15.8  of  June  9,  1990  (Single-service  Assignment  of  Responsibility  for  Processing  of  Claims). 

PMFM  8-1  (SMCial  Opeiatioiis)  [See  Chapter  7]  13  Aim  f4. 

MAJ  Day,  Legal  Connderations  m  NEOs,  40  Nra  L.  Rev.  45,  1992. 

Sec  1013,  580a7c,  JAGMAN,  3  Oct  90. 

FM  90-29  (DRAG  version)  Non  Combatant  Operatimis,  20  May  1994. 

NAIURB  AND  CHARACIERlSnCS  OF  NEOa 

NEOs  are  creations  directed  by  the  Dep’t  of  State,  the  Department  of  Defense,  or  other  amn^riate  authoriQr  whereby 
noncombatants  are  evacuated  from  areas  of  danger  overseas  to  safe  havens  or  to  the  United  States. 

Recent  examples: 

Rwanda:  (Distant  Runner):  230  civilians. 

Liberia:  60  civilians 

Somalia  (Eastern  Exit);  300  civilians,  US  A  Soviet  Ambassadors  extracted. 

COMMAND  AND  CONIROL 

Executive  Order  12656. 

Assigns  primary  responsibility  for  safety  of  U.S.  citizens  abroad  to  the  Secretary  of  State. 

•  Department  CMf  State  establishes  and  cluto  the  *Wasliington  Liaison  Group*  (WLG)  to  oversee 
NEOs. 

-  WLG  membership  consists  of  representatives  from  various  government  agencies.  (DOS,  DOD,  ClA, 
DIA,  DOT,  DHH^. 

-  Ptinction  of  WLG  is  to  ensure  national-level  coordination  of  govenunent  agencies  in  effecting  a 
NEO. 

-  WLG  also  serves  as  coordinator  with  Regional  Liaison  Croups  (RLG’s). 

Chief  of  Diplomatic  Misskm  or  principal  offkj^  of  the  Department  of  State  is  the  lead  official  in  threat 
area  raponsible  for  the  evacuation  of  all  U.S.  noncombatants. 

•  Chiefs  of  Mission  will  give  order  for  the  evacuation  of  civilian  noncombatants,  except  for  Defense 
Attache  System  persoimel  and  DIA  personnel 

•  Evacuation  order  of  military  personnel  is  given  by  ONC,  but  in  reality  the  call  is  made  by  the 
Chief  of  Mission. 

-  Chief  of  Mission  is  responsible  for  drafting  evacuation  plan.  (Usually  done  by  RSO). 

Secretary  of  Defense  plays  a  supporting  role  in  planning  for  the  protection,  evacuation  and  repatriation  of 
U.S.  citizens  in  threat  areas. 

•  Within  Department  of  Defense  responsibility  for  NEO  assigned  under  DOD  Directive  3025.14,  dtd 
5  November  1990. 

DOD  assigns  members  ffom  service  components  and  JCS  to  WLG. 

Department  of  the  Army  is  executive  agent  for  the  repatriation  of  civilians  following  the  evacuation. 
Accomplished  through  establishment  of  Joint  Reception  Center  (JRC)/Repatriation  Processing 
Center. 

CINCs. 

Prepare  and  maintain  plans  for  the  evacuation  of  noncombatants  ffom  their  respective  AOs. 

Planning  accomplished  through  liaison  and  cooperation  with  the  Chiefs  of  Mission. 

Assist  in  preparing  local  evacuation  plan. 


LEGAL  ISSUES  INVOLVED  IN  NEOs 
International  Law 
Use  of  Force 

Because  it  violates  the  territurial  sovereignty  of  a  nation,  there  is  no  consensus  on  the  legal  basis  to  use  armed 
forces  for  this  purpose. 

Custom  and  Practice  of  Nations  (pre  1949)  clearly  allowed  NEOs. 

UJf.  Charter 

Article  2f41:  No  agreement  on  interpretation  of  ’.  .  .  threat  or  use  of  force  against  the  territorial 
integrity  or  political  independence  of  any  state  .  .  .* 

Article  51:  m  consensus  on  U.S.  position  that  'inherent  right*  of  self-defense  includes  customary 
pre-charter  practice  of  intervention  to  protect  citizens. 


Violatioiis  of  tenitorial  intecrity. 

•  Bdeat  of  territorial  aeaa. 

Rigbti  of  innooeat  pasnge. 

laaooeat  panw  poaat  ao  threat  to  territorial  iatesritjr.  Air  ^>aoe,  however,  is  iaviolable- 
theie  is  ao  right  «  iaaoeeat  passage  for  aircraft  Oafy  transit”  passage  allows  overflight 
over  iatemational  strughts. 

Rights  and  duties  of  neutral  states. 

Mqr  learier  safe-havea  without  violatiag  aeutrallQr. 

Status  of  State  Properqr  OB  PoteigB  Soil 


Captured  Combatants 

Treatnwat  derives  tern  Artides  2,  3,A  4  of  the  Third  Geneva  Coaventioa. 

U.S.  policy  is  to  treat  all  captured  peraonael  as  prisoners  of  war. 

Gviliaas  seeking  lefiige.  Teaqiorary  Refuge  v.  Aqdum. 

U.S.  Polim  DOD  Directive  2000.11  dtd  Match  3,  1972  sets  out  procedures  for 
Aqraun/remporarT  Rehige 

Imiaigiation  and  Natuiauzatioo  Service,  Department  of  Justice  is  lead  agency  for  giantiag 
asylum  requests. 

Geaeral  pollqr: 

If  applicant  makes  request  at  unit  or  installation  located  within  territorial  jurisdiction  of  a 
fatetgn  country  (to  include  territorial  waters),  them 

Aqrhim  may  am  be  gtaatet^  but  request  is  forwarded  via  immediate  message  to  ASZ 
(TntemationarSecurim  Affiurs)  and  applicant  referred  to  appropriate  diplomatic  missiotL 
Temporal  teftige  wiU  be  granted  (if  requestor  is  in  danger),  ASD  (ISA)  informed, 

and  appiiouit  will  ao£  be  sutiendered  without  Service  Secretary  ap^o^ 

If  appbcant  makes  request  at  unit,  installatioa,  or  i«stel  in  U.S.  territorial  waters  or  on  the 
high  seas,  them 

Applicant  'received*  and  requeat  for  asylum  forwarded  to  DoJ. 

•  Do  not  surrender  apptieant  to  foreign  power  without  higher  headquarters  approval  (NQlDep 
level). 


Law  of  War  Gonalderatkam 
Weapons  and  Targets. 

Rule  of  Thumb:  follow  tamting  gnidaaoe  of  Hague  Regulations,  Geneva  Conventioos,  and 
1977  Protocols  REGARDUSSS  of  whether  NEO  a  'international  armed  conflict* 


Tactics. 

EO  118S0  (RCA)  oa^  appjies  in  armed  conflict  but  will  probably  use  it  in  NEOs.  Get 
clarification  whether  RCA  is  a  method  of  warfore  under  1993  Cbemicai  Weapons  Convention. 


Drafting  ROE 

•  If  possible,  coordinate  with  Marine  Security  Guard  Force,  Host  Nation  Security,  and  Embassy 
Security. 

Ensure  right  of  self-defeiue  is  addressed  adequately. 


Search  of  Evacuee's  Luggage  and  Person. 

BaBaga  will  be  kept  to  a  minimum  and  civilians  will  not  be  allowed  to  retain  weapons. 

Dipomtic  PeraonneL  (Vienna  Convention  on  Diplomatic  Relations). 

Person  and  personal  luggage  are  inviolable  if  the  Diplomat  is  accredited  to  the  US  (which  would  be 
tare  in  a  NEO).  Bma  if  they  were  accredited,  luggage  may  be  inqiectea  if  'serious  grounds*  esist 
to  suspect  that  liqsage  is  misused. 

'Accredited*  ^omatic  bag  tetaiu  absolute  inviolability. 

•  Force  protectioo  is  paramount  -  if  diplomat  refuses  to  be  searched,  CDR  may  refuse  transportation 
(absent  Chief  of  Mwion  override). 


TAB  AA 

COMBATTING  TERRORISM 


a.  Force  Securily/Tenorisin  CoimteractioiL  ^ 

When  US  forces  deploy  overseas,  the  HN  has  the  ultimate  responsibility  to  provide  for  their  safety.  However,  the  CDR 
retains  responsibility  for  the  safety  and  security  of  US  personnel  and  property.  Consequently,  when  US  forces  deploy  on  an 
exercise,  regardless  of  the  exercise  location,  predepipyment  planning  must  include  both  discussion  of  the  terrorist  threat  and 
extensive  force  security  preparation. 

Generally,  SOFAs  or  other  stationing  arrangements  grant  US  forces  the  authority  to  take  those  measures  necessaiy  to 
ensure  the  security  of  US  installations  and  personnel.  ^  Under  such  a  provision,  US  forces  may  react  immediately  to  any  terrorist 
incident  and  need  not  await  the  action  of  HN  authorities.  If  there  exists  no  such  agreement,  US  forces  may  still  react 
immediately,  under  the  principle  of  self-defense.  In  either  instance,  however,  the  CDR  must  cooperate  with  HN  authonties. 
Stationing  agreements  also  recognize  the  CDR’s  authority  to  patrol  off  the  installation;  however,  this  authority  is  limited. 

As  a  member  of  the  Crisis  Management  Team,  the  JA  must  provide  essentially  the  same  kind  of  legal  advice  to  the  CDR 
of  a  force  deployed  overseas  as  he  would  provide  in  the  event  of  a  terrorist  incident  occurring  at  a  CONUS  installation.  The 
unit  must  be  prepared  to  defend  itself,  and  legal  questions,  such  as  limitations,  if  any,  on  the  use  of  force,  and  on  the  use  of 
deadly  force,  as  well  as  the  question  of  who  may  exercise  jurisdiction  over  a  particular  incident,  arc  issues  that  must  be  addressed 
prior  to  deployment. 


b.  Rules  of  EngagemenL 

The  CDR  of  a  deployed  unit,  in  addition  to  providing  for  force  security  and  terrorism  counteraction,  must  ensure  that  the 
soldiers  are  operating  under  clear,  concise  rules  of  engagement,  regardless  of  the  deployment  location.  Soldiers  must  be  aware  of 
their  right  to  defend  themselves,  even  while  participating  in  a  peacetime  exercise,  lliey  must  also  be  aware,  however,  of  any 
restraints  on  the  use  of  force. 


%ee  aenerallv  Den’t  of  Army,  Reg.  No.  S2S-13,  The  Army  Terrorism  Counteraction  Program  (4  Jan.  1988);  and  Dep’t  of  Am^, 
Training  Qicular  No.  19-16,  Countering  Terrorism  on  U.S.  Army  Installations  (25  Apr.  1983). 

^This  basic  principle  of  international  law  is  recognized  in  NATO  SOFA,  Article  VII(ll),  which  states: 

Bach  Contracting  Party  shall  seek  such  legislation  as  it  deems  necessary  to  ensure  the  adequate  secuii^  and  protection 
within  its  territory  of  installations,  equipment,  property,  records,  and  official  information  of  other  Contracting  Parties, 
and  the  punishmeat  of  persons  who  may  contravene  laws  enact^  for  that  purpose. 

When  U.S.  forces  deployed  to  Morocco  on  AFERDOU  Bxerdse  87,  a  provision  of  the  MOU  with  the  FAR  stated: 

The  {Motection  of  the  facilities  provided  for  the  accommodation  of  United  States  forces  from  external  threat  shall  be  the 
resptjnribility  of  the  Kingdom  of  Morocco.  The  United  States  will  be  responsible  for  the  internal  security  of  the  fodlities 
and  operatioos  under  its  control  during  training. 

^^teneraBv  NATO  SOFA,  Art  Vn(10)  and  the  Oennan  Supplementary  Agreement,  Art  53(1);  the  Korean  SOFA,  Arts.  III(l) 
and  X3ul(10);  and  the  Japanese  SOFA,  Arts.  ni(l)  and  XVII(IO).  The  1987  U.S.-Honduran  Protocol  dealing  wMi  the  eaetcise  of 
criminal  jurisdictioit  over  U.S.  forces  in  Honduras  is  typical  It  states: 

United  States  ndUiaty  police  may  take  all  appropriate  measures  with  respect  to  United  States  personnel  necessary  to 
nsare  the  maintenance  artd  security  on  Honduran  military  fadlitiet  to  which  such  personrtel  have  been  granted  access. 

Article  12A  of  Protocol  I  to  the  Military  Assistance  Agreeraent  of  May  20, 1954,  Coc'xmirtg  the  Exercise  of  Crintinal  Jurisdiction 
over  U.S.  Personnel  Present  in  Honduras.  Sgned  May  20, 1985;  entered  into  force  April  8, 1987  [hereinafter  Protocol]. 
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TERRORISM 


L  REFERENCES 

A.  Army  Reg.  S2S>13,  the  Anoy  Teirorism  Countenctjon  Program  (4  Jamiaiy  1988). 

B.  DOD  DIR.  2000.12,  Protection  of  DOD  Pesonnei  and  Resouices  Against  Tenorist  Acts  (16  July  1986). 

C  Army  Reg  500^,  Bmeigenqr  Employment  of  Ain^  and  Other  Resonrces-  Civil  Distuihances  (21  ^yr.  1972). 

D.  Army  Reg  500-51,  SuiqxMt  to  Gvilian  Law  Enforcement  (1  July  1983). 

E.  DOD  DIR.  3025.12,  Employment  of  Military  Resouices  in  the  Event  of  Civil  Disturbances  (19  Aug.  1971). 

F.  Memorandum  of  Understanding  Bewteen  the  Department  of  Defense,  the  Department  of  Justice,  and  the  Federal 

Bureau  of  Investigation  on  Use  of  Federal  Military  Force  in  Domestic  Terrorist  Incidents  (5  Aug.  1983). 

G.  Training  Orcular  19-16,  Countering  Terrorism  in  U.S.  Army  Installations  (25  Apr.  1983). 

H.  FM  100-37,  Terrorism  ''  yunteraction  (July  1987). 

L  U.S.  State  Department-  Patterns  of  Global  Terrorism  1988  (March  1989). 

J.  SECNAVINST  3300.2,  Combatting  Terrorism  Program,  9  Jan  92. 

K.  FMFM  7-14,  Combatting  Teirorism,  5  Oct  90. 
n.  INIRODUCnON 

A.  Terrorist  violence  v.  legitimate  use  of  force  -  ’one  man’s  terrorist  is  another  man’s  freedom  fighter.” 

I.  State  action  v.  individual  action. 

2.  Nexus  between  target  and  grievance. 

3.  Democratic  opportunity  for  remedying  the  grievance. 

B.  Law  of  war. 

1.  Low  intensity  conflict. 

2.  Insurgency, 
m.  DEFINmONS 

A.  Terrorism. 

1.  The  unlawful  use  or  threatened  use  of  force  or  violence  against  individuals  or  property  for  coercing  or 
intimidating  governments  or  societies  and  often  for  achieving  political,  religious  or  ideological  objectives. 
(DOD  DIR.  2000.12). 

2.  The  calculated  use  of  violence  or  the  threat  of  violence  to  attain  goals,  political,  religious  or  ideological 
in  nature.  This  is  done  through  intimidation,  coercion  or  instilling  fear.  Terrorism  involves  a  criminal 
act  that  is  often  symbolic  in  nature  and  intended  to  influence  an  audiance  beyond  the  immediate 
victims.  (AR  525-13). 

3.  Premeditated,  politically  motivated  violence  perpetrated  against  noncombatant  targets  by  subnational 
groups  or  clandestine  state  agents,  usually  intended  to  influence  an  audiance.  International  terrorism  is 
terrorism  involving  the  citizens  or  territory  of  more  than  one  country.  (State  Department  Patterns  of 
Global  Terrorism-  1988). 

B.  Essential  feature  of  terrorism  is  the  severing  of  the  link  between  the  target  of  violence  and  the  reason  for  the 

violence. 

IV.  AUTOORTTY  AND  JURISDICTION 

A  The  most  critical  aspect  of  defining  authority  during  an  incident  is  identifying  the  incident  as  a  terrorist  action. 

1.  Terrorist  incident-  A  distinct  criminal  act  committed  or  threatened  to  be  committed  by  a  group  or 

single  individiMl  in  order  to  advance  a  political  objective  and  greatly  endangering  safety  or  property. 
(DOD  DIR  3025.12). 
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a. 


PiupetntoiB  are  known  through  intelligence  sources  as  tenoiists. 
Political  ideology  is  expressed  through  slogans  or  papers. 


b. 

c.  Group  is  issuing  spedal  demands  or  expressing  grievances  relating  to  a  terrorist  group  or 
philosophy. 

d.  Individuals  are  using  military  type  uniforms  or  armaments. 

B.  Overall  authority. 

1.  Lead  agency  concept 

a.  Department  of  Justice-  Domestic  terrorist  incident 

b.  Department  of  State-  OCONUS  incidents. 

c.  Federal  Aviation  Administration  Terrorist  incidents  aboard  Aircraft  in  flight 

2.  Jurisdiction  is  non-exlusive. 

V.  AUTHORUY  OP  THE  INSEALLAIION  COMMANDER 

A.  AuthoriQr  and  responsibility  to  maintain  good  order  and  security  on  the  installation. 

1.  Includes  the  initial  reqKMse  to  an  on-post  terrorist  incident 

B.  Supreme  Court  has  affirmed  this  inherent  authority. 

1.  Cafeteria  and  Restaurant  Workers  Union  v.  McBlrov.  367  U.S.  886  (1961). 

The  authority  of  the  commanding  officer  is  commensurate  with  his  responsibilty,  subject  to  the 
limitations  prescribed  tty  law.*  367  U.S.  at  891. 

2.  Gwr  V.  Spock.  424  U.&  828  (1976). 

There  is  nothing  in  the  Constitution  that  disables  a  military  commander  from  acting  to  avert  what  be 
perceives  to  be  a  clear  danger  to  the  loyalty,  discipline,  or  morale  of  troops  on  the  base  under  his 
command.”  424  U.S.  at  840. 

VL  CONUS  ON4POSr  INODENIS 

A.  Installation  commanders  will  provide  the  initial  and  immediate  response  to  any  incidents  ocurring  on  military 
installations.  Contingenty  pl^  will  address  the  use  of  force  to  isolate,  contain  and  neutralize  a  terrorist  incident 
within  the  capability  of  installation  resources.  (AR  S2S-13,  para  S-1) 

1.  If  a  terrorist  incident,  the  FBI  will  be  notified  immediatley  and  will  assume  jurisdiction  if  it  is 
determined  that  such  an  incident  is  of  significant  federal  interest.  The  determination  is  made  by  the 
special  agent  in  charge.  (SAC). 

2.  If  the  FBI  assumes  jurisdiction  the  Attorney  General  will  assume  primary  responsibility  for  co¬ 
ordinating  the  federal  law  enforcement  response. 

3.  If  the  FBI  declines  jurisdiction  the  military  will  take  action  to  resolve  the  inddent 

4.  In  all  cases  the  command  of  the  U.S.  Army  element  will  remain  within  military  channels. 

B.  Reporting. 


1.  All  terrorist  inddents  will  be  immediatety  reported  telepbonically  to  the  Army  Operations  Center. 
(AOQ. 

2.  Serious  inddent  reports  (SIR)  involving  terrorism  will  be  reporter  lAW  AR  190-46. 

3.  Terrorist  Inddent  Reports  (TIR)  and  Terrorist  Threat  Reports  (ITR),  to  be  prepared  and  submitted 
per  AR  525-13. 

C.  Public  Affairs 

1.  Installation  Pubic  Affairs  Officer  (PAO)  t  the  initial  release  authority  for  a  disturbance  happening  on 

post.  UnitI  the  act  is  determined  to  be  a  terrorist  inddent  the  PAO  will  treat  the  disturbance  as  a 
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crimiiijd  inddent 


2.  Once  the  incident  has  been  detennined  to  be  an  act  of  terroiisni  and  until  another  federal  agency 
assumes  overall  lesponsibiliiy  POAs  will  act  lAW  AR  52S-13  and  AR  360^,  di  3. 

3.  Except  for  cases  involving  public  safety  no  public  release  of  information  regarding  a  terrorist  incident 
msy  be  made  without  approval  of  the  Office  of  the  Assistant  Secretary  of  Defense  for  Public  Affairs. 
(OASD(PA)). 


vn.  0(»nJS  CWFTOSr  INODENIS 

A.  Use  of  Army  personnel  for  civilian  law  enforcement  purposes  is  generally  prohibited. 

1.  Posse  Comitatus  Act 

B.  Domestic  terrorist  incidents  are  treated  as  a  form  of  dvil  distrubance. 

1.  Use  of  military  troops  to  quell  dvil  disturbance  is  predicated  on  specific  approval  the  preseident  10 
U.S.C  331-334. 

2.  Decision  to  use  military  forces  off  post  to  respond  to  a  terrorist  inddent  will  seldom,  if  ever,  be 
answered  at  the  local  on  installation  level. 

C  Military  assistance 

1.  Army  is  authorized  to  loan  equipment  to  dvil  authorities. 

2.  DOD  Dir.  S52S.5  and  the  implementing  Am^  Regulation  500-51  establish  uniform  polides  and 
procedures  for  providing  support  to  federal  state  and  local  law  enforcement  officials. 


vm.  RESPONsraojrry  for  terrorism  cxjunieration  overseas. 

A.  Department  of  State  is  the  lead  U.S.  agency  in  countering  terrorism  directed  against  U.S.  personnel  and  assets 
overseas.  Actions  by  U.S.  forces  must  therefore  be  coordinated  with  the  head  of  the  U.S.  diplomatic  mission. 

B.  Ultimate  responsibility  for  terrorism  counteraction  overseas  lies  with  the  host  nation  as  sovereign  authority.  This 
is  implidtly  recognized  in  status  of  forces  agreements.  See,  e.g.,  NATO  SOFA,  art.  Vn(ll). 

1.  U.S.  forces  may  provide  personnel  and  equipment  to  assist  host  nation  authorities  with  the  approval  of 
the  U.&  diplomatic  mission. 

2.  Local  agreements  may  be  negotiated  with  host  nations  authorities  to  provide  guidance  on  requets  for 
mutual  support  and  other  considerations  relative  to  terrorist  inddents. 

3.  In  the  event  U.S.  forces  are  provided  to  assist  local  authorities,  operational  control  will  remain  with  the 
U.S.  commander. 

C  Nevertheless,  the  U.S.  commander  retains  responsibility  for  the  safety  and  security  of  personnel  and  property  on 
the  U.S.  installation  overseas. 

1.  The  commander's  antiterrorism  and  counterterrorism  responsibilites  are  essentially  the  same  as  those  of 
an  installation  commander  in  CONUS.  (TC  19-16,  page  8-5) 

2.  In  the  event  of  a  terrorist  inddent  the  commander  must  notify  both  the  host  nation  and  the  U.S. 
diplomatic  mission. 

3.  The  response  to  a  terrorist  inddent  on  the  overseas  installation  u:  normally  a  cooperative  effort 
between  the  U.S.  commander  and  the  host  nation  authorities. 
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AAA 

Army  Audit  Agonoy 

AATF 

Air  Assault  Task  Fores 

ABCA 

Australian,  British,  Canadian,  Amsrican 

ABN 

AIrboms 

AC 

Aetivs  Componsnt 

ACA 

Airspaos  Control  Authority 

ACofS 

Assistant  CMsf  of  Sttrff 

ACMR 

Army  Court  of  Mlituy  Rsvisw 

ACR 

Armored  Cavalry  Rsoimant 

ADA 

Air  DefSnaa  ArtHlsry 

ADC-M 

Asst  Division  Commander-Maneuver 

ADC>S 

Asst  Division  Commander-Support 

AOCON 

Administrative  Control 

ADP 

Automated  Data  Processing 

ADT 

Active  Duty  for  Training 

AF 

Air  Force 

AFARS 

Army  Federal  Acquisition  Regulation  Supplement 

AG 

Adjutant  General 

AID 

Agency  for  Intematlonai  Development 

AJAG 

Assistant  Judge  Advocate  General 

ALO 

Air  Liaison  Officer 

ALCX: 

Air  Unas  of  Communication 

AMC 

At  My  Command 

ANGUCO 

Air  &  Naval  Gunfire  Uaison  Company 

AO 

Araa  of  Operations 

AOR 

Area  of  RMponaiblllty 

ARC 

Armored  Pereonnei  Carrier 

AR 

Army  Regulation 

ARFOR 

Army  Fbrcea 

ARNG 

Army  Nationai  Guard 

ARRC 

Aiilsd  Rapid  Reaction  Corps 

ARSOC 

Army  SpMiai  Operations  Command 

ARSOF 

Army  Special  Operations  Fbrces 

ARTEP 

Army  Training  and  Evaluation  Program 

ASAP 

As  Soon  As  Possible 

ASG 

Area  Support  Group 

ASIC 

All  Source  Intelligence  Center 

ASP 

Ammunition  Supply  Point 

AT 

AntHsrrorism 

AT 

Antitank 

ATC 

Air  Traffic  Control 

ATF 

Alcohol,  Tobacco,  &  Rrearms 

AVN 

Aviation 

AWACS 

Airborne  Warning  and  Control  System 

AWOL 

Absent  Without  Leave 

BCOC 

Base  Ouster  Operations  Center 

BCTP 

Battle  Command  Training  Program 

BDE 

Brigade 

BOOC 

Base  Defense  Operations  Center 

BDU 

Battle  Dress  uniform 

BN 

Battalion 

BOMREP 

Bombing  Report 

BSB 

Base  Support  Battaiion 

BOS 

Battlefield  Operating  Systems 

BPS 

Basic  PSYOP  Study 

C2 

Command  &  Control 

C2I 

Command,  Control,  &  Intelligence 

C3 

Command,  Control,  &  Communications 

C3I 

Command,  Control,  Communications,  &  Intelligence 

C4 

Command,  Control,  Communications,  &  Computers 

CA 

Civil  Affairs 

GAG 

Civil  Affairs  Group 

CAa 

Center  for  Army  Lessons  Learned 

CARE 

Cooperative  for  Assistance  &  Relief  Everywhere 

CAS 

Close  Air  Support 

CAV 

Cavalry 

CCIR 

Commander's  Critical  Information  Requirements 

CCP 

Civilian  Collection  Point 

GLOSSARY-1 


CCT 

CO 

COC 

COS 

CE 

CENTCOM 

CFA 

CFL 

CFZ 

CG 

CGSC 

Cl 

CIA 

ao 

CIF 

CIMIC 

CINC 

CJA 

CJCS 

CMCA 

CMC 

CMOC 

CO 

CO 

COA 

COCOM 

COMA 

COMMZ 

COMSEC 

CONORS 

CONPLAN 

CONUS 

CONUSA 

COR 

COS 

COSCOM 

CP 

CPX 

CS 

CSB 

CSE 

CSM 

CSR 

CSS 

CT 

CTF 

CW 

CWC 

DA 

DACG 

DAO 

DAO 

DART 

DC 

DC 

OCM 

DCSLOG 

DCSOPS 

DCSPER 

DEA 

DFCP 

OIA 

OIAM 

OISCOM 

OlVARTY 

OU 

DMAIN 

OOC 

DOC 

DOO 


Combat  Control  Team 
Countardrug 

Cantw  for  Disease  Control 

Container  Delivery  System 

Corps  of  Engineers 

Ceritrai  Command 

Cireuiar  Enor  Probable 

Covering  Force  Area 

Coordinated  Rra  line 

Critical  Friendly  Zone 

Commanding  General 

Command  &  General  Staff  College 

Civilian  bitemea 

Central  bitellfgenca  Agency 

Criminal  kiv^gation  Divi^n 

Central  Issue  Facility 

Civil-Military  Cooperation 

Commander  in  (^ief 

Command  Judge  Advocate 

Chairman,  Joint  Chiefs  of  Staff 

Court-Martial  Convening  Authority 

Civil-Military  Operations 

CMI-Milltaty  Operations  Center 

Commanding  Officer 

Conscientious  Objector 

Course  of  Action 

Combatant  Command 

Court  of  Military  Appeals 

Communicationa  Zone 

Communications  Security 

Continuous  Operations 

Concept  Ran 

Continental  United  States 

Continental  United  States  Army 

Contracting  Officer's  Representative 

Chief  of  Station 

Corps  Support  Command 

Command  Post 

Command  Post  Exercise 

Combat  Support 

Combat  Support  Battalion 

Combat  Support  Equipment 

Command  Sergeant  Major 

Controlled  ^pply  Rate 

Combat  Service  Support 

Counterterrorism 

Combined  Task  Force 

Chemical  Weapons 

Chemical  Weapons  Convention 

Department  of  the  Army 

Departure  Airfield  Control  Group 

Defense  Appellate  Division 

Defense  Attache  Office 

Disaster  Assistance  Response  Team 

Defense  Counsel 

Dislocated  Civilian 

Deputy  Chief  of  Mission 

Deputy  Chief  of  Staff  for  Logistics 

Deputy  Chief  of  Staff  for  Operations  and  Rans 

Deputy  Chief  of  Staff  for  Personnel 

Drug  Enforcement  Administration 

DISCOM  Forward  Command  Post 

Defense  Intelligence  Agency 

Defense  Intelligence  Agency  Manual 

Division  Support  Command 

Division  Artillery 

Defense  Language  Institute 

Division  Main  Area 

Division  Operations  Center 

Department  of  Commerce 

Department  of  Defense 


GLOSSARY-2 


DOJ 

DOS 

OOS 

DOT 

ORB 

DREAR 

DRF 

OS 

DSA 

DSJA 

DSOC 

DSU 

DTG 

DTOC 

DX 

OZ 

EA 

E&E 

EPC 

EAO 

EBS 

EDRE 

EEP 

ENDEX 

EO 

EOC 

EOO 

EPW 

EO 

EOO 

ETA 

EUCOM 

EW 

FA 

FA 

FAA 

FAA 

FAC 

FANS 

FAO 

FAR 

FASCAM 

FBI 

FBIS 

FCA 

FCZ 

FDC 

FEBA 

FEMA 

FID 

FIST 

FUR 

PLOT 

FM 

FN 

FNS 

FOA 

FOB 

FORSCOM 

FSE 

FSO 

FSOP 

FSU 

FTX 

FYl 

Q-1  (Division) 
G-2  (Division) 
G-3  (Division) 
(Division) 
G-5  (Division) 
GAO 


Dspartmwit  of  JusUco 

Oapartmont  of  Stats 

Oa^  of  Supply 

Dapartmant  of  Transportation 

DMaion  Rsady  Brigada 

Ofvision  Raar  Araa 

Division  Rsady  Foros 

Oirsot  Support 

Division  Support  Araa 

Oaputy  Staff  Judga  Advocats 

Division  Support  Opsrations  Cantsr 

Dirsct  Support  Unit 

Data  Tims  (aroup 

Division  Tacticai  Opsrations  Cantar 

Dirsct  Exchangs 

Drop  Zona 

Engagamant  Araa 

Evasion  &  Escapa 

&hslons  Abovs  Corps 

Echalons  Abova  Division 

Emsrgsncy  Broadcast  System 

Emargancy  Oaploymant  Rsadinass  Exercise 

Embusy  Evacuaticn  Ran 

End  of  Exerdsa 

Exacutiva  Order 

Emargancy  Operations  Center 

Exploiiva  Ordnance  Disposal 

Enemy  Prisoner  of  War 

Equal  Opportunity 

Explosiva  Ordnance  Disposal 

Estimated  Time  of  Arrival 

US  European  Command 

Sectronic  Warfare 

Raid  Artillary 

Functlonai  Area 

FMaral  Aviation  Administration 

Fbnward  Assembly  Araa 

Forward  Air  Controller 

Friandly/Alliad  Nation  Support 

Food  and  AgricuHura  Sup^rt 

Federal  Acquisition  Regulation 

Family  of  Scattsrable  Minas 

FMaral  Bureau  of  Investigation 

Foreign  Broadcast  Information  Service 

Fbreign  Claims  Act 

Forward  Combat  Zone 

Rrs  Direction  Center 

Forward  Edge  of  the  Battle  Area 

Federal  Emergency  Management  Agency 

Fbreign  Internal  D^nse 

Rre  Support  Team 

Fbrward  Looking  Infrared 

Forward  Une  of  Troops 

Reid  Manual 

Foreign  Nation 

Fbreign  Nation  Support 

Reid  Operating  Agency 

Fbrward  Operating  Base 

Fbrees  Command 

Rre  Support  Bement 

Rre  Support  Officer 

Reid  Standing  Operating  Procedures 

Rnance  Support  Unit 

Relf  Training  Exercise 

For  Your  Information 

Asst  Chief  of  Staff,  Personnel 

Asst  Chief  of  Staff,  Intelligence 

Asst  Chief  of  Staff,  Operations  &  Rans 

Asst  Chief  of  Staff,  Logistics 

Asst  Chief  of  Staff,  Civil  Affairs 

Government  Appellate  Division 
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QCMCA 

Qanoral  Court-Martial  Convening  Authority 

GJA 

Group  Judge  Advocate 

QPS 

Global  Portioning  Syetem 

QS 

Gatwral  Support 

GSR 

General  ^pport  Reinforcing 

GSR 

Ground  Sur^llence  Radar 

GSU 

General  Support  Unit 

GUARDRAIL 

Special  Bactronio  Mesion  Aircraft 

HA 

Humanitarian  Assistanoe 

HAHO 

hOgh  Altitude  High  Opening 

HALO 

High  Altitude  Low  Opening 

H/CA 

Humanttarian/Civic  Aaaialanee 

HD 

Heavy  Drop 

HE 

fflgh  Explodve 

HEAT  (round) 

High-B(plosive  Anti-Tank 

HEMTT 

Heavy  Expanded  Mobility  Tactical  Truck 

HEP-T 

High  Explosivo  Plastio  Tracer 

HHB 

Headquarters  &  Headquarters  Battery 

HHC 

Headquarters  &  Headquarters  Company 

HHT 

Headquarters  &  Headquarters  Troop 

HET 

Heavy  Equipment  Transporter 

HLZ 

Helicopter  Landing  Zone 

HMMWV 

High-Mobility  Multipurpose  Wheeled  Vehicle 

HN 

Host  Nation 

HNS 

Host  Nation  Support 

HOC 

Humanitarian  Operations  Center 

HPT 

High  Payoff  Target 

HQ 

Headquarters 

HQDA 

Headquarters,  Department  of  the  Army 

HSS 

Health  Senrlca  Support 

HUMINT 

Human  Irttelllgenca 

HVT 

High  Value  Target 

l&S 

interrogation  &  Surveillence 

lAW 

In  Accordance  WHh 

tCM 

Improved  Conventional  Munitions 

ICRC 

International  Committee  of  the  Red  Cross 

ID  Card 

Identification  Card 

IDAD 

Internal  Defense  and  Development 

IFF 

Identification,  Friend  or  Foe 

IFV 

Infantry  Fighting  Vehicle 

IG 

Inspector  General 

IMA 

Individual  Mobilization  Augmentee 

IMINT 

Imagery  Intelligence 

INS 

Immigration  &  Naturalization  Service 

10 

Investigating  Officer 

IPS 

Intelligence  Preparation  of  the  Battlefield 

IPOA 

Intelligence  Preparation  of  the  Operational  Area 

IPW 

Prisoner  of  Wbr  Interrogation 

IR 

Information  Requirements 

ISB 

intermediate  Sti^jing  Base 

ITV 

Improved  TOW  Vehicle 

JA 

Judge  Advocate 

JAAP 

Joint  Airborne  Advance  Party 

JAAT 

Joint  Air  Attack  Team 

JAGSO 

Judge  Advocate  General  Service  Organization 

JCS 

Joint  Chiefs  of  Staff 

JESS 

Joint  Exercise  Simulation  System 

JIB 

Joint  Information  Bureau 

JIC 

Joint  Information  Committee 

JOPES 

Joint  Operations  Planning  System 

JP-4 

Jet  Propulsion  Fuel,  Type  4 

JRTC 

Joint  Readiness  Training  Center 

JRX 

Joint  Readiness  Exercise 

JSAC 

Joint  State  Area  Command 

JSCP 

Joint  Strategic  Capabilities  Plan 

JSEAD 

Jcrint  Suppression  of  Enemy  Air  Defense 

JSOC 

Joint  SpMial  Operations  Command 

JSPS 

Joint  Strategic  Planning  System 

JTF 

Joint  Task  Force 

KATUSA 

Korean  Augmentation  to  the  US  Army 

KIA 

Killed  In  Arton 
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KTO 

Kuwait  Thaatar  of  Oparations 

LMWS 

Lagal  Automation  Army-Wlda  Systam 

LAN 

Local  Araa  Natwork 

LAW 

Light  Antitank  Waapon 

LAPES 

Liw  AttHuda  Parachuta  Extraction  Systam 

LBE 

Load  Boaring  Equipmont 

LCE 

Load  Carrying  ^uipmant 

LDHjC 

Una  of  Dapwbira/Lina  of  Contact 

LEA 

Law  Enforoamant  Authority 

LO 

Liaiaon  Offioor 

LOG 

Unaa  of  Communication 

LOGPAC 

Logiatioa  Package 

LOQSEC 

Logiatica  Saeurtty 

LOS 

Una  of  Sight 

LP 

Listaning  Post 

LRF 

Laaar  ftinga  Findar 

LRS 

Long  Range  Surveillance 

LRSD 

Long  Ranga  Survaillanca  Datachmant 

LRSU 

Long  Ranga  Survaillanca  Unit 

LSA 

Ufa  Support  Area 

LSC 

Legal  Sarvicas  Command 

LSC 

Ufa  Support  Canter 

LSO 

Legal  Support  Organization 

LTACFIRE 

Ughtwaight  Tactical  Rra  Direction  System 

LZ 

Landing  Zona 

MA 

Mortuary  Affairs 

MAAG 

Military  Assistanoa  Advisory  Group 

MAC 

Military  Airlift  Command 

MACOM 

Major  Army  Command 

MBA 

Main  Battia  Araa 

MCA 

Military  CJvio  Action 

MCC 

Movement  Control  Center 

MCM 

Manual  for  Courts-Martiai 

MCS 

Maneuver  Control  Systam 

MECH 

Mechanized 

MEOEVAC 

Medical  Evacuation 

MEDLOG 

Medical  Logistics 

MEDRETE 

Medical  Readiness  Training  Exardsa 

METL 

Mssion  Essential  Task  Ust 

METT-T 

Mission,  Enemy,  Terrain,  Troops,  Time  Available 

METT-T-P 

METT-T  Plus  FMHical  Factors 

MFT 

Mighty  Fine  Trial 

Ml 

Military  Intelligence 

MIA 

Missing  In  Action 

MILGP 

Military  Group 

MIL-TO-MIL 

Military  to  Military 

MJT 

Military  Judge  Team 

MLRS 

MuHipie  Launch  Rocket  System 

MMC 

Material  Management  Center 

MOBEX 

Mobility  Exerdsa 

MOS 

Military  Occupational  Spedaity 

MOPP 

Mission-Oriented  Protective  Posture 

MOUT 

Military  Operations  on  Urbanized  Terrain 

MP 

Military  Police 

MPI 

Military  Police  Investigations 

MRE 

Meal,  Ready  to  Eat 

MRL 

Multiple  Rocket  Launcher 

MSE 

Mobile  Subscriber  Equipment 

MSG 

Military  Support  Group 

MSR 

Main  Supply  Route 

MTF 

Medical  Treatment  Fadlity 

MTOE 

Modified  Table  of  Organization  &  Equipment 

MTP 

Mission  Training  Plan 

MTT 

Mobile  Training  Team 

NAC 

North  Atlantic  Coundl 

NATO 

North  Atlantic  Treaty  Organization 

NBC 

Nudear,  Biological,  Chemical 

NCA 

National  Command  Authority  (President  &  SECDEF) 

NEO 

Noncombatant  Evacuation  Operation 

NFA 

No  Rre  Area 

NFL 

No  Rre  Une 
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NG 

NQF 

NQO 

NLT 

NORAD 

NOVAD 

NSC 

NTC 

NVD 

O&M 

OCOKA 

OCONUS 

ODA 

ODT 

OFDA 

OJT 

OP 

OPCOM 

OPCON 

OPLAN 

OPLAW 

OPLAWYER 

OPOROER 

OPSEC 

ORF 

PA 

PAC 

PACOM 

PAO 

PCA 

PCA 

PCO 

PEC 

PERSCOM 

PIR 

PJA 

PKO 

PL 

pa 

PMO 

POC 

POL 

POLAD 

POM 

POMCUS 

PRC 

PSC 

PSS 

PYSOP 

PVO 

PW 

PZ 

PWRMS 

QSTAG 

RAA 

RAP 

RC 

RCU 

KZ 

RCA 

REDCON 

REFORGER 

REMFS 

RFA 

FVL 

RJA 

RLC 

ROC 

ROE 


Notional  Guard 
Naval  Gun  Rre 

Non^ovammental  Organization 
No  Later  Than 

North  American  Air  Defense  Command 

National  Voluntary  Organizations  Active  In  Disaster 

National  Security  Agency 

National  Security  Council 

National  Training  Center 

Mght  Vision  Device 

Oj^rations  &  Maintenance 

Observation  &  Reids  of  Rre,  Cover  &  Concealment,  Obstacles,  Key  Terrain,  and  Avenues  of  Approach 

&  Milibuy  Corridors 

Outside  Continental  Limits  of  the  US 

Office  for  Disaster  Assistance 

Overseas  Deployment  Training 

Office  of  Fbreign  Disaster  Assistance 

On-the>Job-Training 

Observation  Post 

Operational  Command 

Operational  Control 

OiMrations  Plan 

Operational  Law 

Operational  Law  Attorney 

Operations  Order 

Operational  Security 

Operational  Readiness  Roat 

Public  Affairs 

Personnel  Administrative  Center 
Pacifio  Command 
Public  Affairs  Office 
Personnel  Claims  Act 
Par  Curiam  Affirmed 
Peacetime  Contingency  Operation 
ProfesaiorMi  Education  Cantor 
Personnel  Command 
Priority  intelligence  Requirements 
Post  Judge  Advocate 
Peaceke^ng  Operation 
Phase  Line 
Prescribed  Load  List 
Provost  Marshal  Office 
Point  of  Contact 
Petroleum,  Oil,  Lubricants 
Politicai  Advisor 

Preparation  for  Overseas  Movement 

Pre^>ositionlng  of  Material  Configured  to  Unit  Sets 

Populace  &  Rmurces  Control 

Personnel  Service  Company 

Personnel  Service  Support 

Psychological  Operations 

Private  Voluntary  Organization 

Prisoner  of  War 

Pickup  2Sone 

Pre-positioned  War  Reserve  Material  Stocks 
Quadripartite  Standardization  Agrnement  (sea  ABCA) 

Rear  Assembly  Area 
Rocket-Assisted  Projectile 
Reserve  Component 
Remote  Control  Unit 
Rear  Combat  Zbne 
Riot  Control  Agent 
Readiness  Condition 
Return  of  Forces  to  Germany 
Rear  Echelon  Pukes 
Restrictive  Rre  Area 
Restrictive  Rre  Line 
Regimental  Judge  Advocate 
Regional  Legal  Center 
Rear  Operations  Center 
Rules  of  Engagement 
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ROM 

ROZ 

RP 

RSO 

RSR 

S-1 

S>3 

&4 

S&S 

SA 

SAC 

SAC 

SAM 

SAMS 

SAO 

SAR 

SCI 

SCM 

SCMCA 

S/D 

SECOEF 

SERE 

SF 

SFOB 

SFOD 

SGS 

SHAPE 

SIOPERS 

SITREP 

SJA 

SLAR 

SO 

SOCOM 

SOF 

SOFA 

SOMA 

SOP 

SME 

SPCM 

SPCMCA 

SPT 

SOUTHCOM 

SSCR 

SSCRA 

STANAG 

STANAG 

STARC 

SWO 

TA 

TAA 

TAACOM 

TACAIR 

TAC  CP 

TACRRE 

TACON 

TACSAT 

TAI 

TAJAG 

TALO 

TAMMC 

TBO 

TC 

TCP 

TCSB 

TDA 

TDS 

TEWT 

TF 

THREATCON 


Rafuai  on  ttia  Mova 
Raar  Opanitiona  Zbna 
Ralaaaa  Point 
Ragional  Sacurity  Offlcar 
Ra^lrad  Supply  Rata 
Adjutant 

Intalllganca  Offlcar 

Oparina  and  Training  Offlcar 

^pply  Offlcar 

Civil  Affaira  Offlcar 

Supply  &  Saivica 

Sawrity  Aaaiatanca 

Stand  Atona  Capability 

Spadal  Agant  In  Charga 

Surfaca  to  Air  Miaaila 

School  of  Advanced  Military  Studlaa 

Sacurity  /Aaaiatanca  Organization 

Saaich  &  Raacua 

Sanaitivo  Compartmentad  Information 

Summary  Court*Martial 

Summary  Court*Martial  Convening  /Authority 

SaH-Oafanaa 

Secretary  of  Oafanaa 

Survival,  Evaaion,  Raaiatanca,  Eaoapa 

Special  Foreaa 

Special  Foroaa  Operational  Baaa 

Special  Foreaa  Oparationai  Detachment 

Secretary  of  the  General  Staff 

Supreme  HQ  Allied  Powara  Europe 

StaiKlard  Inatallation/Diviaion  Pemnnel  System 

Situation  Report 

Staff  Judge  Advocate 

Side-Looking  Airborne  Radar 

Special  Operatlona 

Special  Operatlona  Command 

Special  Operatlona  Fdrcaa 

Status  of  Foroaa  Agreement 

Status  of  Mission  ^reamant 

Standing  Operating  Procedure 

Subject  Matter  Expert 

Special  Court-Martial 

Spedai  Court-Martial  Convening  /Authority 
Support 

Southern  Command 
Single-Service  Claims  Responsibility 
Soldiers'  &  Sailors'  Civil  Relief  /Act 
Standardization  /Agreement 
Standard  NATO  Ai^eement 
State  /Area  Command 
Staff  Weather  Officer 
Theater  /Army 
Tactical  /Assembly  Area 
Theater  Army  /Area  Command 
Tactical  Air 

Tactical  Command  Post 

Tactical  Rre  Control 

Tactical  Control 

Tactical  Satellite 

Target  /Area  of  Interest 

The  /Assistant  Judge  Advocate  General 

Tactical  Airlift  Liaison  Officer 

Theater  Army  Material  Management  Center 

To  Be  Determined 

Trial  Counsel 

Traffic  Control  Point 

Third  Country  Support  Base 

Table  of  DisMbution  &  /Allowance 

Trial  Defense  Service 

Tactical  Exercise  Without  Troops 

Task  Force 

Threat  Condition 
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TMK) 

Transportation  Movement  Office 

TOC 

Tactical  Operation  Center 

TOE 

Table  of  Organization  and  Equipment 

TOT 

Time  On  Target  (for  Arty);  Time  Over  Target  for  AF 

TOR 

Terms  of  Reference 

TOT 

Time  on  Target 

TOW 

Tube-launched,  Opticaily  tracked,  Wire-guided 

TPFDL 

Time  Phased  Force  Deployment  List 

TPL 

Tims  Phase  Line 

TRAEXX 

US  Army  Training  and  Doctrine  Command  - 

TRP 

Target  Rsfemce  Point 

TSOP 

Tacticai  Standing  Operating  Procedure 

TTP 

Tactics,  Techniques,  &  Procedures 

TVA 

Target  Value  Analy^ 

UBL 

Unit  Basic  Load 

UHF 

Ultra  High  Frequency 

UlC 

Unit  kfentity  Code 

UMR 

Unit  Manning  Report 

UN 

United  Nations 

UNHCR 

UN  High  Commissioner  for  Refugees 

UNICEF 

UN  International  Children's  Emergency  Fund 

UNODIR 

Unless  Otherwise  Directed 

USACAPOC 

US  Army  Civil  Affairs  &  Psychological  Operations  Command 

USAIA 

US  Army  Intelligence  Agency 

USAID 

US  Agency  for  Intematicnal  Development 

USALSA 

US  Army  Legal  Services  Agency 

USAR 

US  Army  Resenre 

USARCS 

US  Army  Claims  Service 

USAREUR 

US  Army  Europe 

USASOC 

US  Army  Special  Operations  Command 

USDA 

US  Department  of  Agriculture 

USG 

US  Gc^mment 

USIA 

US  Information  Agency 

USIS 

US  Information  Service 

UW 

Unconventional  Warfare 

VFR 

Visual  Flight  Rules 

VHF 

Very  High  Frequency 

WCS 

Weapons  Control  Status 

WEZ 

Weapons  Free  Zone 

WHNS 

Wartime  Host  Nation  Support 

WHO 

World  Health  Organization 

WIA 

Wounded  in  Action 

WO 

Warning  Order 

WP 

White  ^osphorous 

WRMS 

War  Reserve  Material  Stocks 

WPR 

War  Powers  Resolution 

XO 

Executive  Officer 
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DEALING  WITH  THE  PRESS  (PAO  GUIDANCE) 


In  Mqr  1992,  DOD  and  major  nnre  organizations  reached  agreement  on  guidelines  that  will  apply  to  media  coverage  of 
military  forces  engaged  in  armed  conflict  Hie  rules  listed  below  have  been  endorsed  by  DOD  and  most  major  news 

organizations,  and  will  govern  media  coverage  of  future  armed  conflicts: 

1.  Open  and  independent  repotting  will  be  the  principal  means  of  coverage  of  military  operations. 

2.  Press  pools  ate  not  to  serve  as  the  standard  means  of  covering  U.S.  military  operarioas.  Pools  mqr  sometimes  provide  the 
only  feasible  means  of  ei^  access  to  a  military  operation.  Pools  should  be  as  large  as  passible  and  diriwnded  at  the 

,  earliest  opportuni^  (within  24  to  36  hours  when  possible).  Ihe  arrival  of  early  access  pMis  will  not  cancel  the  principle  of 
independrat  coverage  fOr  journalists  already  in  the  area. 

3.  Even  under  conditions  of  open  coverage,  pools  may  be  appropriate  for  ^edfic  events,  such  as  those  at  extremely  remote 
locations  or  where  space  is  limited. 

4.  Jountalists  in  a  c(»nbat  zone  will  be  credentialed  by  the  U.S.  military  and  win  be  required  to  abide  by  a  clear  set  of 
military  security  ground  rules  that  protect  U.S  forces  and  their  operarioas.  Violation  of  the  ground  rules  can  result  in 
suspension  of  credentials  and  expulsion  of  the  jotnnalist  involved  bom  the  combat  zone.  News  organizations  wiU  make 
their  best  efforts  to  assign  experienced  joumalitts  to  combat  operations  and  to  make  them  familiar  with  U.S.  military 
operations. 

5.  Journalists  wiU  be  provided  access  to  all  major  military  units.  Special  operations  restrictions  may  limit  access  in  some 
cases. 

N 

6.  Military  public  affairs  ofiBcers  should  act  as  liaisons  but  should  not  interfere  with  the  reporting  process. 

7.  Under  conditions  of  open  coverage,  field  commanders  should  be  instructed  to  permit  jounudists  to  ride  on  military  vehicles 
and  aircraft  whenever  feasible.  Ihe  military  will  be  lesponsible  for  the  transportation  of  pools. 

8.  Consittent  with  its  capabilities,  the  military  will  supply  PAOs  with  fodlitles  to  enable  timehr,  secure,  compatible  transmission 
of  pool  material  and  will  make  these  facilities  available  whenever  passible  for  filing  irulependent  coverage.  In  cases  when 
government  facilities  are  unavailable,  journalists  wiU,  as  always,  file  by  atiy  other  means  available.  The  military  will  not  ban 
communications  systems  ouerated  by  news  organizations,  but  electtoma^aetic  operational  securi^  in  battlefield  situations 
may  require  limits  restrictions  on  the  use  of  such  systems. 

9.  These  principles  will  apply  as  well  to  the  operations  of  the  standiag  Department  of  Defense  National  Media  Pool  system. 


Judge  Advocates  providing  advice  on  media  restrictions  should  read  Nation  Mataiine  v.  U.S.  Department  of  Defense.  762  F. 
"  1558  (S.DJ4.Y.  1991). 


PUBUC  AFFAIRS  OFFICE  fPAO>  GUIDANCE 

Following  is  a  guide  for  those  times  when  you,  or  someone  you  advise,  must  or  should  talk  with  the  pre^  You  must 
always  work  through  the  PAO,  as  well  as  notify,  and  get  approval  from,  your  boss  before  talking  to  the  press.  ^  Once  approval 
has  been  granted,  use  the  pointers  below  in  talking  to  the  media. 

WI7  Ihlk  To  The  Media? 

Organizations  work  a  tong  time  to  achieve  a  reputation  for  a  reliable  product,  a  good  service,  and  stability.  It  does  this  by 
delivering  the  same  over  and  over  again.  That  reputation  is  a  fragile  commodity  for  it  can  be  destroyed  by  a  single  mishap. 

One  bad  news  item  is  remembered  forever,  while  100  good  news  items  seem  to  be  forgotten. 

Though  it  m^  seem  unfair  at  times,  our  society  cherishes  the  freedom  of  the  press  that  encourages  *headline  news.*  That 
is,  the  press  will  print  whatever  news  it  can  find  by  deadline,  and  if  an  edge  can  be  put  on  the  information  to  create  a  stir,  all 
the  better.  This  ’selling’  of  the  news~as  opposed  to  ’reporting*  the  news-results  in  biased  articles.  If  only  one  side  of  a  story 
is  available,  that  is  what  is  printed.  The  ’No  comment’  gambit  will  not  sit  well  with  the  viewing  public  (though  it  may  be 
appropriate  in  limited  cases). 


^AG  Policy  Memo  91-2  to  SJA  s  states,  ’Generally,  no  member  of  your  office  should,  without  your  approval,  prepare  a  written 
statement  for  publication  or  pe'mit  himself  or  herself  to  be  quoted  by  the  media  on  official  matters  within  the  purview  of  your  office. 
Similarly,  unles  first  cleared  th.ough  the  Executive,  neither  you  nor  any  member  of  your  office  should  be  interviewed  by,  or  provide 
statements  to,  representatives  of  the  media  on  issues  or  subjects  having  Army-wide,  national  or  international  implications.’ 
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Managemeiit  ttainiiig  «tte«e»  podtive  action  as  the  best  vny  out  of  a  dilemma,  and  the  media  is  your  primary  channel  to 
the  American  people.  As  a  senior  uniformed  leader  in  the  Army,  you  are  responsible  for  the  management  of  Defense  dollars 
and,  more  inqnrtantfy,  of  American  youth.  Americans  pay  for  the  Army  and  send  their  sons  and  daughters  to  fill  its  ranks. 

Thqr  'own*  the  Amqr  and  are  entitled  to  know  the  ’how*  and  it  operates. 

Men  and  women  of  the  media  are  competent  professionals  as  dedicated  to  their  profession  as  you  are  to  yours.  Th^ 
oftentimes  have  no  prior  military  association;  however,  they  will  usually  work  hard  to  gather  the  fiuds  and  present  an  accurate 
story.  Treat  them  wM  the  re^KCt  you  eaqiect  and  never  underrate  their  capability  to  gather  information.  Thqr  can  be  tenacious 
and  may  have  souroes  of  infnmation  not  available  to  you. 

Your  command  or  agenqr  has  an  important  story  to  tell  to  tiie  American  people  who  support  your  activities.  Your  soldiers 
and  employees  and  their  amivities  are  ’news*  to  both  local  and  national  audiences.  You  are  the  most  believable  spokesman  to 
represent  them.  Preparation  and  practice  on  your  part  will  result  in  newsworthy,  informative  articles  and  programs  that  may  be 
seen  by  millions  of  viewers  and  readers. 


Preparing  to  Kbet  the  Media 

What  you  do  before  you  meet  the  media  is  as  important  at  what  you  do  wh  m  you  meet  them.  Often,  it  is  the 
preparatory  activities  that  determine  the  success  or  failure  of  your  media  interview.  By  being  prepared,  you  will  not  only  be 
more  confident  and  comfortable,  but  you  wi]<  also  be  able  to  get  your  story  across  to  the  audience. 

Some  preparatory  suggestions: 

Find  out  who  the  reporter  is. 

Find  out  wlqr  you  were  asked  for  the  interview. 

Establish  ground  rules  on  what  will  be  covered. 

-  Set  how  much  time  will  be  allowed  for  the  interview. 

•  Anticipate  questions  and  think  through  your  responses. 

•  Do  your  homework.  (Make  certain  you  are  familiar  with  the  facts  supporting  your  position  and  that  th^re  up^o-date. 
Even  if  you’re  the  o^rt,  a  quick  brush-up  will  help. 

•  Know  the  key  pmnts  you  want  to  make  (You  might  want  to  type  them  up  on  a  card  and  put  the  card  in  a  prominent 
place  on  your  desk.  Before  the  interview,  review  them  often.  Are  they  honest,  meaningful  and  to  the  point?) 

•  Don’t  memonee  a  statementi  (You’ll  look  stilted/pompous). 

•  Question  your  own  position.  Have  your  PAO  or  other  staff  experts  pHy  devil’s  advocate.  If  possible,  practice  your 
le^nses  before  a  television  camera  and  view  the  play  back  with  members  oi  your  staff  to  conduct  a  critique.  Do  not  be 
thin  skinned-it  is  better  to  correct  errors  before  friends  than  commit  them  before  13  million  viewers. 

•  Read  the  morning  paper  and  listen  to  the  radio/tv  before  your  interview  in  case  a  late-breaking  news  story  affects  your 
command. 


The  *Rve  and  Rve*  Rule 

The  Five  and  Five  Rule  is  ’Know  the  five  best  and  worst  things  about  your  agency-and  be  able  to  discuss  them  in  detail  any 
time.’  Stay  current— have  your  staff  keep  you  up-to-date.  Practice  answering  a  question  about  a  bad  news  subject  and  transition 
to  a  good  news  subject 


SperiBn  suggestions  if  you’re  going  on  the  air: 

Know  the  format  and  theme  of  the  show.  Know  who  will  be  in  the  audience-do  they  let  reporters  sit  in  the  audience  and 
ask  questions?  Who  is  the  viewer  audience?  It  may  be  helpful  to  watch  the  show  several  times. 

Arrive  early  to  check  the  setting  and  your  appearance. 

When  you  arrive,  talk  to  the  hosts  or  questioners.  Offer  subjects  or  points  you’d  like  to  discuss.  Ask  them  what  they’ll  be 
covering 


You’re  onl 

This  is  your  chance  to  tell  your  story  accurately  and  forcefully.  Many  people  are  Intimidated  by  all  the  blinding  lights  and 
the  ominous,  expressionless,  one-eyed  cameras  staring  directly  at  them.  There’s  no  need  for  aiudety.  Think  of  the  cameras  and 
the  microphones  as  your  friends,  and  imagine  that  you  ate  visiting  friends  in  their  living  room  because  that’s  where  you  will  be 
seen  or  heard-on  the  television  set  in  someone’s  living  room  or  on  a  car  radio.  If  you've  prepared  well,  all  you  will  have  to  do 
is  take  advantage  of  a  few  techniques  which  will  help  you  come  across  to  the  audience  in  a  forceful  yet  friendly  way. 

First,  your  appearance: 

Check  your  appearance.  (Be  vain.  Have  yourself  inspected.  Remember,  you’re  representing  the  entire  Army.) 

Ask  for  makeup  to  help  control  perspiration  and  to  avoid  g^are  from  the  lights.  (If  vou  have  a  heavy  beari,  shave  before 
you  go). 

-  Don’t  wear  sunglasses  outdoors,  or  tinted  glasses  indoors. 

If  seated,  keep  your  jacket  buttoned.  To  remove  wrinkles  in  the  front,  pull  he  jacket  down  in  the  rear. 
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If  you're  io  civilian  dotbes: 

•  Men  should  wear  medium-tone  gray,  blue  or  brown  suits.  Women  should  wear  solid,  medium-color  dresses.  Avoid  very 
light  or  very  dark  dresses  (conservative  street-length  dresses  or  pantsuits  are  preferred).  Never  wear  bold  prints  or 
patterns. 

Wear  light-color  shirts.  However,  avoid  whites,  since  it  is  difficult  for  the  technical  crew  to  adjust  contrasts. 

Avoid  bow  ties.  Ihqr  have  a  tendency  to  bob  when  you  are  talking. 

-  Wear  over-the-calf  sodcs.  C^iat  w^,  if  you  cross  your  legis,  your  shins  won’t  outshine  your  shoes.) 

Keq>  jewelry  siinple.  (That  sparkling  ring  nu^  kxA  terrific  at  a  dinner  par^,  but  on  television  it’s  going  to  detract). 
MItary  brass  may  be  coated  with  totp  to  prevent  glare. 

Snmmi,  your  acliaau  (Or;  what  do  I  do  with  nj  haadsT): 

In  atand-up  interviews,  stand  straight  (D«’t  lean  into  the  micn^one  and  dcm’t  rock  back  and  forth).  You  may  want  to 
place  one  foot  slightly  forward  of  the  other.  lUs  will  help  you  keep  from  rocking  or  shifting  back  and  forth. 

Hands  should  be  reined  at  your  side  at  the  beginaing  of  the  interview.  However,  if  you  are  comfortable,  use  them  when 
talking.  Effective  use  of  ha^  is  natural  and  provides  action  and  emphasis. 

When  seated,  sit  with  the  base  of  the  spine  back  on  the  dtair  and  lean  slightly  forward.  Place  your  hands  well  forward  on 
the  arms  of  the  chair  or  your  knees.  Don’t  put  them  in  your  lap. 

-  Warmth,  ffiendliness  and  sincerity  are  important  to  the  interview.  Key  tools  are  smiles,  gestures  and  pauses,  at  appropriate 
times.  E^t  don’t  smile  at  serious  matters  or  out  of  discomfort.  Remember  to  keep  an  c^n  face. 

-  Ocm’t  adc^  the  questioner’s  attitude,  even  on  hostile  questions.  (Remember,  the  viever/listener  at  home  nu^  be  on  your 
side.) 

-  Don’t  distract  your  home  audience.  (Don’t  pull  up  your  socks,  fiddle  with  your  ring,  or  look  at  your  watdi  hoping  you’ve 
almost  finished). 

Ccmcentrate  on  the  interviewer,  and  listeni  (Avoid  looking  around  the  room:  It  will  give  you  the  "darting  eye*  look  of  a 
sinister  villain).  Lcmk  the  interviewer  in  the  face  and  use  her/his  name  if  possible. 

Keep  your  head  up  so  you  won’t  look  guilty.  It  lets  the  U^t  onto  your  face  and  prevents  deep  shadows  around  the  eyes. 
CThis  is  especially  important  if  you  wear  military  glasses:  If  the  audience  can’ t  see  your  eyes,  they  may  not  trust  you!) 

-  Keep  your  hands  off  the  mike.  Ignore  the  mike  and  volume-that’s  what  the  sound  technician  is  paid  to  do. 

-  If  you  have  a  real  physical  reason  for  preferring  one  profile  or  side  (e.g.  a  hearing  problem),  make  this  known  to  the 
program  staff. 

•  If  possible,  don’t  sit  between  two  questioners.  (It’s  not  an  inquisition,  and  your  shifting  head  will  make  you  feel  and  look 
gudqr.) 

Be  yourself!  Concentrate  on  how  to  get  ideas  across— not  just  words. 
lUid,  how  do  I  what  I  want  to  sit? 

-  Welcome  the  reporter  and  the  questions.  Take  the  attitude  that  the  reporter  is  your  conduit  to  your  audience  and  they 
are  interested  in  what  you  have  to  say. 

-  Be  relaxed,  ijnfident;  you  are  the  expert 
Avoid  jargon,  acronyms  and  technical  terms. 

•  Phrase  your  responses  with  the  public  in  mind  rather  than  bringing  out  how  the  Army  benefited  fiom  a  decision  or  action. 

-  Phrase  your  answers  in  terms  and  eiqieriences  your  audience  will  relate  to.  Talk  as  though  you  were  talking  to  your 
mother  or  father. 

-  Minima*  the  use  of  "Ve;*  whenever  possible,  use  *1." 

Keep  your  answers  short!  Give  your  "headline*  first  and  then  support  your  answers.  Make  the  interviewer  keep  the 
conversation  going,  but  don’t  just  give  a  "yes*  or  "no."  If  you  have  answered  the  question,  stop  talking.  Just  because  the 
reporter  leaves  the  mike  up  doesn’t  mean  you  have  to  taik-that’s  what  he  gets  paid  to  do.  Otherwise,  you  may  talk 
through  your  answer  and  wander  into  dangerous  ground. 

Above  aU,  be  positive  in  your  answers! 

Use  pitch  and  rate  changes  for  variety. 

-  Build  in  a  "cut-off*  with  your  answer  if  you  wish  to  drop  the  topic. 

•  Don’t  be  curt  (even  in  response  to  the  dumbest  question). 

Don’t  restate  the  question  in  total  or  begin  with  gratuitous  remarks  such  as,  "I’m  glad  you  asked  that."  Sometimes, 
however,  you  may  wish  to  partially  restate  the  question  just  to  clarify  what  you  are  answering.  Also  you  may  testate  the 
question  if  the  audience  does  not  hear  the  question. 

^use  before  you  sp<mk.  Take  a  second  or  two  to  think  about  your  answer.  Not  only  do  rapid  responses  appear  rehearsed, 
but  many  officials  wish  they  had  thought  about  an  answer  before  answering.  In  elearonic  journalism,  the  pauses  will  be 
edited  out  and  print  reporters  don’t  care. 

Answer  only  one  question  at  a  time.  (If  there  are  multiple  questions,  answer  the  one  you  want  to  answer  and  then  ask 
what  the  other  questions  were). 

Use  your  key  pc^ts  when  you  have  a  chance.  You  can  use  one  question  as  a  springboard  to  your  points  by  building  on 
your  answer.  Remember  the  Five  and  Five  rule. 

•  If  you’re  not  sure  of  the  facts,  '■ay  so  in  you  response  and  promise  to  get  them.  (Then  be  sure  to  follow  up). 

If  you  don’t  know  the  answer  or  can’t  discuss  it  for  any  reason,  say  so.  If  it’s  classified,  don’t  get  into  a  verbal  fencing 
match;  say  it’s  classified.  Never  give  a  "no  comment*  response. 

•  Discuss  only  those  activities  and  policies  within  the  purview  of  your  command  or  area  of  responsibility.  Don’t  discuss 
hypothetical  situations.  Don’t  spmlate. 

Don’t  be  defensive-take  the  opportunity  and  use  it  to  your  benefit. 

Don’t  repeat  a  reporter’s  terminology  or  accept  his  "facts  and  figures"  as  truth  unless  you  know  they’re  accurate.  Don’t  let 
reporters  put  words  in  your  mouth  or  ideas  in  the  minds  of  the  audience. 

•  If  it’s  a  pretaped  or  print  interview,  be  careful  of  "off-the-record"  comments.  Anything  you  say  may  be  used-and  probably 
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will  be.  Never  go  off  the  record  with  a  reporter  you  don’t  know. 

Alwtqs  attume  the  tape  is  tolling  and  the  microphone  is  onl  (Even  during  breaks,  commercials,  et&). 

If  you’re  confronted  with  a  news  conference  or  a  multitude  of  reporters  on  a  noisy  street,  don’t  shout  Television  is  an 
intimate  medium  and,  although  you  may  reach  millions  of  people,  you  are  really  talking  to  groups  of  two  to  three  in  their 
living  rooms. 

Never  lie  to  a  reporter.  Not  only  could  you  get  yourself  in  trouble,  you  may  lessen  the  credibility  of  the  whole  Am^. 
Have  your  PAO  sit  in  on  the  interview  and,  if  possible,  tape  it  This  is  a  technique  which  news  media  representatives 
consider  sod  whidi  serves  a  very  useful  purpose:  It  provides  an  accurate  record  and  protects  you  from  being 

quoted  out  ^  context 


After  It^  All  Over 

Don’t  demand  to  see  the  show  or  article  in  advance  publication.  You  can  ask,  but  they  aren’t  under  any  obligation.  If 
you  demand,  they  taty  not  give  it  to  you  and  you  may  hurt  your  credibility  and  the  chances  of  a  favorable  piece. 

Provide  anydiing  you  promi^  you’d  get  back  to  them  with. 

Be  available  for  follow>up.  Re^rters  often  will  have  points  they  may  want  clarified  or  need  additional  information  on. 

•  Have  your  staff  available  for  corroboration  and  follow-up. 

Clarify  aity  points  you  think  may  have  been  misunderstood,  and  provide  additional  information  you  think  may  be  needed. 
Actively  seek  other  opportunities  to  tell  the  Army  story. 

Public  peaking 

(Oi^J>o  I  realty  have  to  acoqit  that  engagPOKnt?) 

Speaking  engagements  are  one  of  the  best  methods  to  get  your  story  across  to  a  group  of  people.  Why?  Because 
you’re  physic^  with  them  and  you  can  make  on-the-spot  adjustments  based  on  feedback.  Also,  you  have  a  better  idea  of  who 
your  audience  is.  They  are  a  group  because  of  some  common  interest,  whether  it  be  their  children  (e.g.  FTA)  or  business  (e.g. 
the  local  Chamber  of  Commerce).  Your  PAO  will  be  able  to  give  you  a  good  idea  of  their  interests  in  advance. 

Mantttcripts,  which-depending  upon  the  subject-may  be  a  good  idea,  tend  to  cause  strange  things  to  happen  to  the 
ptyche.  Manuscripts  have  a  tendenty  to  make  you  formal,  authoritative,  even  didactic  or  pedantic.  Resist!  How  often  do  you 
become  authoritative  or  pedantic  to  your  friends  over  lunch?  Remember,  a  lot  of  the  people  in  the  audience  may  be  on  your 
side.  Don’t  alienate  your  friends.  these  points  in  mind: 

•  Cate  about  your  talk  and  the  audience.  (If  you  don’t  care,  neither  will  they!) 

-  Repetition  is  verbal  underlining. 

-  Concentrate  on  your  ideas  and  audience. 

Be  in  controL  Know  the  key  points  but  don’t  try  to  memorize  them. 

•  Have  confidence.  You  were  invited  because  you  are  the  expert  and  they  want  you  to  share  some  knowledge  with  them. 

-  Relax.  Be  comfortable.  Enjoy  the  opportunity. 

-  Don’t  talk  at  your  audience,  but  with  them. 

•  Don't  look  down  at  your  manuscript  at  the  ends  of  sentences  or  at  key  points.  %e  contact  is  essential  to  making  a  strong 
point. 

•  Make  use  of  pauses.  You  may  think  you’re  slow  but  your  audience  won’t  Pauses  will  give  them  time  to  reflect  on  what 
you’re  saying. 

-  End  your  speech  on  a  high  note.  Saying  Thank  you*  is  not  necessary. 

Tips  for  your  speechwriters; 

T^le  space  the  script  Use  CAPS  throughout 
Underline  key  points. 

Leave  a  wide  margin  on  the  left-hand  side.  This  will  not  only  give  you  room  to  write  last-minute  thoughts  or  ideas,  but  will 
keep  your  eyes  from  scanning  across  the  whole  page  for  the  sentence  (your  eye  can  take  in  7  to  10  words  at  one  glance). 
Le^  a  larp  margin  at  the  bottom  of  the  script  so  your  eyes  do  not  drop  too  low  from  the  audience. 

Don’t  carry  over  a  sentence  to  the  next  page.  (This  will  allow  you  time  to  pause  while  you  change  pages.) 

Avoid  jargon  and  acronyms.  The  audience  won’t  understand. 

Be  conversational.  Use  clear,  simple  and  concise  language. 

A  Media  Survival  Guide 

Rear  Admiral  Brent  Baker,  the  Navy’s  Chief  of  Information,  offers  nine  recommendations  for  getting  information  out  to 
the  media  accurately  and  without  compromising  security; 

1.  Generally,  it  is  in  the  institution’s  best  interest  to  deal  honestly  and  in  a  timely  manner  with  the  media.  If  you  do 
not  play,  you  surrender  to  your  critics  who  will  be  eagerly  at  hand. 

2.  Understand  the  media’s  obsession  with  speed,  and  througf)  daily  contact,  keep  working  to  win  the  battle  of  the  first 
media  perception. 

3.  Leaders  must  learn  to  take  time  to  articulate  their  positions  to  the  media.  They  must  use  short,  simple  language 
that  the  media  will  use  and  the  public  will  understand. 

4.  Use  the  media  to  inform  the  public  proactively,  not  just  to  react  to  critics. 

5.  Understand  that  the  news  is  almost  always  skewed  towards  the  side  of  those  willing  to  talk  to  the  media,  and  against 
those  who  say,  *Nb  comment.* 

6.  Remember  that  CNN  will  correct  the  television  record,  while  other  networks  rarely  will  do  that  because  of  time 
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comttaints. 

7.  Realize  that  theie  are  repoitexs  who  do  want  to  be  accurate  and  have  balanced  stories.  Too  often  editors  or 
television  producers  get  in  the  way  and  interject  the  political  or  budget  spin  on  an  otherwise  positive  story  about  our 
peofde.  Getting  r^jorters  out  to  the  fleet,  field,  or  factory  floor  is  a  beginning. 

8.  Ftay  the  media  game.  Understand  there  are  times  for  a  low  profile,  but  more  often,  a  media  opportuni^  to  tell 
your  story  should  not  be  lost  because  of  fear.  We  need  to  tell  people,  through  the  media,  what  we  ate  about 

9.  Don’t  be  thinned  skinned.  We  will  not  win  every  media  engagement,  but  we  must  continue  to  communicate  to  our 
own  people  and  to  the  public. 


The  best  and  easiest  way  to  be  relaxed  when  talking  to  the  media  or  to  a  group  of  people  is  to  do  so,  often. 
Generals  udio  have  spent  their  lives  tailring  before  hundreds  and  thousands  of  troops  oton  clam  up  when  confronted  by  the 
"camera,  lights,  action*  ol  television  or  by  a  hostile  group  of  reporters.  There’s  no  need  to  be  defensive.  Th^  are  our  conduits 
to  the  American  public. 

Your  PAO  can  give  you  the  best  advice  before,  during  and  after  an  interview.  As  soon  as  you’ve  been  asked  for  an 
interview,  bring  your  PAO  into  the  action.  PAOs  know  the  media  and  the  news  business  and  can  give  you  sound  advice  on  what 
you  should  and  should  not  do. 

If  you  go  into  the  interview  or  speaking  engagement  with  a  positive  attitude,  and  really  care  about  your  points,  you’ll 
do  fine.  Remember,  we’re  talking  about  our  organization  and  our  soldiers  and  we  have  a  terrific  stoiy  to  tell.  Let’s  tell  it 

As  a  quick  recam  remember  these  points: 

Prepare-don’t  "wing  it* 

-  Conversational-treat  the  mike  and  the  interviewer  as  friends. 

-  Concentrate-forget  yourself  and  concentrate  on  the  questions  and  on  your  key  ideas. 

Control— know  the  key  points  you  want  to  make,  and  answer  questions  on  ^ur  own  terms,  ir  your  own  way.  Use  the  "five 
and  five*  rule. 

•  Confidence-you’re  the  expert  and  you  know  what  you’re  doing. 

•  Comfortable— relax  and  enjoy  it  Forget  about  your  hands  and  the  mike  and  camera,  and  be  natural. 

•  Concise— get  your  points  across  directly,  quickly,  and  in  language  the  audience  will  understand. 

•  Care-care  abmt  the  Army,  the  audience,  the  interview,  and  your  subject  If  you  don't  neither  will  ai^ne  else. 

•  Relax  Be  Honest  Be  Sincere. 

•  Keep  an  open  face. 
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